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Argued and Determined in the TIuE of 


Lord Chancellor H ax DWI CEE. 


Lord e W Windham, July 133 17 50. Cafe 1. 


\HIS bill was by the creditors of Joſeph Windham Aſp for 
an account and fatisfaction out of his affets, and to have 


the ſeveral claims of the defendants ns. 


The firſt dum was by Yobn: Windham, ende and ſon-in-law of 
the teſtator, as ' creditor by judgment in two inſtances : the firſt to 
ſecure to him payment of 50001. the portion of his wife, the teſta- 
tor's daughter; the other was given by way of ſecurity for the ba- 
lance of an account, ſtated with Jobn Mindbam by the teſtator in 
I 746. about eleven days before his death. 


The next claim was by Catherine Windham, the teſtator's daugh- 
ter. He being intitled to a very large eſtate for life, remainder to his 
firſt and every other ſon in tail male, remainder to his nephew Wil- 
liam Windham in tail, with limitations over, and having only daugh- 
ters, no ſons, nor a probability of any, in 1734. after the marriage 
of William, executed an indenture of demiſe in — (88 it * 
Vol. II. B x | forth) 


CASES Argued and Determined 


forth) of certain promiſes and agreements made by teftator before the 
marriage; and in conſideration of natural love and affection to his 
nephew he let him have poſſeſſion immediately of part of his eſtate, 


without paying any thing for it; but Villiam thereby covenanted 


that if by teſtator's death without iſſue male it ſhould happen, that 
William or any of the heirs of his body ſhould come into poſſeſſion of 
this eſtate, he would permit fuch perſon, as the teſtator ſhould by 
deed or will in his life-time appoint for that purpoſe, to enter and 
receive the rents and profits of the eſtate for ag a time, as Mi- 


x, 


liam ſhould enjoy it in the teſtatbr's life. In 1742. the teſtator by a 


deed direRs all and ſingular the lands, tenerfients, manors, and he- 
reditaments, and all his eſtate, title, right, and intereſt, to Sr. Co- 
myns, his heirs, executors, adminiſtrators, and affigns to take the 
rents and profits thereof from and immediately after death of teſta- 
tor, in truſt nevertheleſs to and for the ſole ahd ſeparate uſe of Cathe- 
rine, her heirs, executors, and adminiſtrators; and died in 1746. 

The queſtion was, whether this twelve years intereſt in William's 
eſtate was part of the aſſets of teſtator, or a gaod appointment to 
his daughter ? 2 | 


For plaintiffs: This is part of his perſonal aſſets; a general power 


1s ſo conſidered in this court, if executed without valuable confidera- 


tion (let it be to whatever perſons, or uſes) becauſe it is that over 
which he has an abſolute property, and ſhall not therefore give away 
from his creditors after his death: if it is tolimit only to particular 
perfons or uſes; that, when exerciſed, is not affets ; becauſe to a par- 


| ticular uſe. Lafeelles' v. Lady Cornwallis, 2 Ver. 465. Pre. Chan. 
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232. but more preciſely laid down in ſeveral ſubſequent determina- 
tions, the ſtrongeſt of which was Surly v. Lord Ferrers j where, 
though appointed to a daughter, it was held aſſets; becauſe it was 
a general power over 5000/. and no more valuable conſideration as to 
this appointee, than there. In Bainton v. Ward, 20 April 174 co. 
Ward, having power by deed or will to charge the premiſſes with any 
ſum not exceeding 2000. by will taking notice thereof, deviſes to 


dis mother 5007. to the plaintiffs 1000 /. to his wife the other 5000. 


with the reſidue of his real eſtate, making her executrix, charging 


according to his power. Tour Lordſbip held, that being a general 


power to raiſe the money as he pleaſed, it was part of his perſonal 
eſtate in reſpe of the general creditors, notwithſtanding he had ap- 
Pointed to particular perſons; who could only take as ſpecific legatees 
to have the other perfonal eſtate firſt applied; and that Shirley v. Lord 
Ferrers was in point. No power can be more general than the pre- 
fent, as to perſons and uſes; and he might baye fold or mortgaged 
this property, though he could not actually enjoy it in his life: if no 
appointment, it would have gone to the general aſſignees at law of 
teſtator; the old ownerſhip reſulting. It 0 

Dm | 4 For 


in the Time of Lord Chancellor Ha RDWICERE. 


For defendant Catherine : This being to ariſe on a contingency 
after teſtator's death, there are no words in the conveyance reſerving 
the eſtate to him, nor of covenant to his executors, but merely to 
ſuch as he ſhall appoint ; which alone makes it different from the 
cafes cited. If no appointment, it could not devolve on his repre-. 
ſentatives. Tenant for life with power to charge with 1001. becom- 
ing bankrupt, Lord King held it was merely a power, not ſuch an 
intereſt as would paſs to the pe But ſuppoſing it might be 
called his eſtate by bis power of appointment, it will not fall under 
thoſe caſes, becauſe he determined his power in his life, and could 
make no ſubſequent appointment. It was the fame, as if he had 
given ſo much money to his daughter, appointing the benefit of it 
to her immediately on the contingency, In all the caſes there was a 
ſubfilting eſtate in the party ; in this the whole is paſſed away. One, 
though indebted, may diſpoſe of part of his perſonal eſtate to a 
child, If there is no. authority in point, this is the ſevereſt caſe to 
make one: it was long before the court would determine the truſt of 
terms for years to be aſſets; though now, this court following the law, 
it is ſo. Here the daughter may be ſaid to be a creditor ; as it can- 
not be made aſſets in point of law, fo that they muſt come here, 
the court will not act at all, nor take this away in ſo hard a caſe from 
a daughter otherwiſe unprovided for. It is to be conſidered as if an 
action was brought, and whether within the flatute of Elizabeth, as 
made through fraud to retard recovery of debts ; nothing of which 
is here; for if the original deed is not fraudulent, the derivative can- 
nat be ſo. 2 Bul. 218. There is no ſuſpicion from the ſituation of 
teſtator or his daughter, or the tranſaction itſelf; he not continuing to 
receive the profits, nor retaining poſſeſſion, nor a power of revoca- 
tion, nor made without intervention of a third perſon; nor could the 
creditors affect it, if no appointment was made at all, It is only a 
contingent intereſt, not forfeitable for treaſon : the ground of the 
claim is, that the court will decree execution of the power if the ap- 
pointment was out of the caſe ; but it falls not within the rules to 
decree ſuch a power as this. There is a difference between a non- 
execution and a defeRive execution; nor are powers of equitable 
juriſdiction, unleſs as it is a better remedy. In Laſcelles v. Lady 
Cornwallis the money was actually raiſed, and in tran/itu the court 
will lay hands on it, when it comes into executors hands, having all 
the quality of aſſets. If this appointment had been executed by 
will, it might be aſſets, having all the qualities of a will; but being 
by. deed, has all qualities of a deed; it is irrevocable, no lapſe, &c. 


The next claim was by defendant Mr. Pratt, to a particular kind 


of ſecurity on certain arrears of rent and dividends, due at teſtator's 
death, under a deed executed by teſtator, 17 Dec. 1745. 


Prat 
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Prat was a conſiderable creditor of teſtator, ariſing on a breach 
of truſt upon not having accounted with him for the reſiduary eſtate 
of his uncle; which debt amounted to 64721. wah the ſaid inden- 
ture the teſtator aſſigned to Comyns, his executors,  &c. for 21 years, 
if the teſtator ſhould ſo long live; from Chriſimas then next, on truſt 
to receive the rents and profits of his eſtate, and dividends that ſhould 
ariſe on his funds, and to pay thereout particular inſtalments of 1500/7. 


per ann, to Prat, toward ſatisfaction of that debt, and afterward 


for the teſtator; but if the teſtator died before the whole ſum was 
paid, by this particular proviſion, the truſtee ſhould ſtand intruſted 
to apply the reſt and reſidue of the dividends, rents, and profits of 
the eſtate and funds, that were due at making the aſſignment, and 
that ſhould accrue due after the time of making the conveyance, to- 
ward ſatisfaction of the reſidue of the debt. It was inſiſted, he was 
intitled to whatever arrears were due, as veſted in his truſtee for him; 
for that thoſe, which were not received by teſtator, were no part 
of his perſonal. aſſets : that this was a covenant on contingency ; and 
being the caſe of a perſonalty, it was not like land, where a preciſe- 
form is neceſſary to give a right; and there was a caſe before Sir 
Joſeph 7ekyl of a covenant to pay out of a chance, arrears which 

ould ariſe at his death. „ | 

For plaiatiffs the aſſignment was not diſputed, ſo far as it took 
place as to the 1 500 J. per ann. but as to the arrears due at and after 
the aſſignment over and above the 1500 J. it reſted merely on the 
covenant: there was no aſſignment thereof; nor to take place againſt 
general creditors ; not creating a ſpecifick lien, for the ſecurity, But 
if it ſhould be conſidered as an aſſignment, it is of ſomething ſo un- 
certain, as to convey no right ; leaving it in the debtor's power to 
receive this fund as he pleaſed. It is faying, if I do not ſpend theſe 
arrears you ſhall have them; but none can fay, that at his death 
one ſhall be paid out of his aſſets before the other creditors ; there 
muſt be an actual aſſignment for that, and the abſolute property 
not to be kept in himſelf till then. None can covenant to alter the 
order of diſtribution. He had power to ſpend or aſſign it, and no 
limitation over after an abſolute property can be good ; nor will the 
court ever give ſuch a priority in an inſtant as to cauſe inequality or 
a loſing fund for aſſets. 


Another claim was by the widow of ſome jewels as her parapber- 


nalia given by her huſband ; and further, that a real eſtate being left 


to truſtees (of which her hufband was one) to her ſole and ſeparate 
uſe, he entered, and for ſeveral years received the rents and profits, 
and ſpent them without paying over any part to her ſeparate uſe; 


and therefore ſhe ought to retain the jewels. 


For 
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For plaintiffs : ſhe cannot retain paraphernalia againſt creditors, 
though the court will help her by marſhalling aſſets, if there are 
other funds. She can at moſt. be but a ſimple contract creditor ; 
and it will be preſumed, ſhe conſented to his receiving her ſeparate 
eſtate, as in the caſe of pin-money. 


Lord CHANCELLOR. 


The relief ſought is the general and common relief; and ſo is the 
decree. The only queſtions are made on the particular points in the 
cauſe, either to extend or reſtrain the quantum of theſe aſſets liable 
to payment: whether any are intitled to retain by way of ſpecifick | 
lien or preference, or whether as general aſſets they are to be ap- 
plied for all the creditors in common courſe of adminiſtration ? 


The firſt queſtion is not in reſpect of a ſpecifick lien, but a pre- 
ference ; and it is clear, that John Windbam is intitled to that right 
and preference ariſing on articles previous to marriage (which is the 
beſt conſideration, that can be) for that ſum is ſecured by the firſt 
judgment. As to the other judgment, the account is only proved 
by the ſignature of the parties; but it appearing to be an account 
ſtated between father and ſon in law (who are called in another law 
conjunct and confident perſons) on which ſome ſuſpicion ariſes ; 
and it not being verified, that there are any debts due ; and there 
being ſome extraordinary items, the Maſter muſt look into that ac- 
count, and the judgment confeſſed muſt ſtand as a ſecurity, on what 
ſhall appear due on the balance ; and for that he will have a pre- 
ference, and it will follow of courſe, that he may retain as exe- 
cutor. 


The next point (at leaſt as I ſhall take it, being clear in my opi- 
nion) regards the defendant Prat. The teſtator was only tenant for Tenant for 
life of his eſtate, and of particular funds aſſigned which were real life aſigns 
eſtate, and of orphan and Scuth-ſea ſtock, only to receive for life * 
out of them all; and could therefore make a ſecurity only on the 2: years in 
rents and profits which ſhould accrue during his life, and ſo on the lt te par 2 


*P , debt by in- 
dividends and funds. Something ariſes on the nature of the ſecu- . 


rity made; being as to the real eſtate a conveyance of an eſtate pour if be died 


auter vie to the truſtee in truſt ; ſo alſo are the ſtocks aſſigned: but pag _ 


as to the lands, the eſtate paſſed in the lands. The parties had this rears due at 
in view; the creditor ſaw, he had no intereſt in this longer than the and after. 

| 9 2 ſhould be ſo 
teſtator's life, who appears then to have been in a bad ſtate of health, applied; a 
and died the July following, ſo that he had reaſon to ſay, it was a ſpecifck lien 
precarious ſecurity, if he was to depend abſolutely on the 1 5c0/. * 
payment during teſtator's life, and therefore agrees upon that further and they are 
advantage. No caſe of this kind ever came before the court; but rot part of the 
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it ariſes in the caſe of a very fair and juſt creditor, for valuable, conſi- 
deration; ſa that, unleſs there is a firong-reaſch ot authority againſt 
it, 1 will ſupport it as far as I can; and Here the plaintiffs, who are 
creditors, combat with a .creditor, © It is nd more, as' this was to 
ariſe at teſtator's death, than a covenant to give a particular preference 
to one creditor before another out of part vf the general aſſets of the 
debtor. The general reaſoning is right, that no debtor can by wilt | 
wet wee pon or other act give another creditor a preference, different from what 
7:0: out of the rule of law or equity would, before the reft, out of his general 
the general af- affets ; but the queſtion is, whether that will te in the preſent caſe ? 
fers, but may Firſt, as to there being no- aſſignment, a diftinifticn arifes there be- 
pecifically lay * | p eee eee 
hold of part ( Wern the arrears due before this conveyance made, and ſuch as be- 
for that, tho' came due after making the aſſignment. As. to the latter, the eſtate 
cy, © itfalf is aſſigned; therefore as to the rents amd” profits and dividetids 
accruing, after the aflignment made the inteteſt in them, (though 
it can hardly be called the legal intereſt in the'dividend of the ſtock) 


4 


but as to the profits of the land, the legal intereſt was veſted jn truſtees, 


d this covenant. muſt be taken av @ declaritioni f the ruſt of that, 

or benefit, of Prat the creditor. The queſtiom neut ariſes on ſuch 

of theſe arrears as were not formerly aſſigned, but reſt merely on 

the govegant; that is, ſuch: as were due at the time of making the 

alignment: and it is to be conſidered whether: this' c nt dots 

Choſe in ac. tion & and I ami of opinion it does. In et aity a choſe in action ma 
tion J for ales for valuable conſideration and that covenant being for 
in equity for . | . p . WTEIT T0 Xs e 
valuable con- Va! uable confideration, this eourt will conſider, as if it had been done, 
ſideration, and and as an aſſignment of; the thing itſelf. T here are ſeveral wiſtances/ 
the covenant where. covenants off holes in action. are\confitlered 8 affigminents 
alignment, Oftgn, in, the:caſe of: lands, as was the great caſe of Lotd:Covriitry.. 


A. covenant therefore for valuable conſideration will operate in this“ 
court as an aſſignment. Then as to the objection from uncertainty, . 
leaving it in the power of the covenantor to receive or tõ diſpoſe of 
it. In this court it is in the power of a man to preſer one fair and 
| juſt creditor, beſore another, and there may be juſt reaſen to do it 
ſtom the nature of the debts and dernands; and there can hardly bap- 
pen a ſtronger caſe where its; is ĩineumbent on a man to provide for 
the payment of a debt, than this. None can prefer one creditor by | 
covenant out of his generab aſſets, but he may lay hold ſpecifically 
of part of his aſſets, and that though it is to become part of his 
eſtate after his death, or eo inſtante part of his aſſets; as he may af - 
ſign bottormpry bonds, or policies of inſurance, or any intereſt, with 
out any objection. from being a contingency; which may be aſſigned 
as well as any thing elſe. Suppoſe it was an intrreſſe termint not to 
take place until after his death, he might aſſign it without its being 
faid to interrupt the courſe of adminiſtration. I am of opinion ppon 
this covenant he could only receive the money, bot he could gᷣoti aſ- 
fign it de nova by notes on the tenants, ſo as to defeat a prior aſſignee 


4 . 


Or 


* 
. 
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or covenantee. | But, configer; to. 8 this is applied, it aribag from 
the nature of the thing, from the ordinary courſe of payment of the 
rents and Profits, not upon the intent to leave it fraudulently in the 
'debtqr's power to receive or not; and far that a letter written by 
the teſtatot to the truſtee will be material, the meaning of which letter 
Was, that there SKIT be, whatever induſtry uſed; a great arrear in 
the hands of the tenants, and he would aſſign the berefit of that 
arrear, in caſe of death before. the debt paid by the 1500/. per ann. 
'T here Was no unfairneſs in this; not is there any rule of law or 
5 ity, that a man may not make an aſſignment to a real creditor for 
able conſideration of fuch arrears, as ſhall be due at his death 
— ſuch a partieular farm. What reaſon. is there for a court of 
7008 0 ſet it afide,. unlefs ſome apparent intention to leave it in the 

of the teſtatqr to dg otherwiſe with it. That aſſigument 

eie re A 1 ect ,as to the 1 590). per ann. and the arrears 
abe h fn 4 ing the 15 thgnment, and afterward over and above, (al- 

ear they will fall greatly ſhort of payin the debt) and the 
18 1 Part of e aſſets, | 77 5 F 


4001 ny 221 


8 the parapbernalia, the 91 of. re is, \that Abels the huſ- No an 


& ib debted, ; the: wife is not. intitled thereto. In Cr. C. there . 


is & Cafe 120 the wit was intitled only ta one gowu, This court jodehxed, but 


ha g ha 18 favourable rule, and reaſonably: lo, to let the court will ler, 
Juke 05 Sther fands: 19 there is no ether fund here upon "with Fonds, 7 


Can co me at it, un leſs this, as a creditor for the arrears of any. 
. ie, received by her bufband, who was indifcreetly 

=_ At of the truſtees. . But ſhe muſt be a oreditor by ſimple con- 

8 el the 5 comes out, that would not help her much. 3 

AST, the caſe of pin-maney, a wife ſuffering; her huſband to receive , Nile 85 el 
the rents and p 10 0 ts of h her {eparate eſtate, cannot come for it afterward, on $14 

and 8 ese Tg to come in as a creditor for one year's-arrear of rear of pin- 
in- mofey; the fame h holds as to this. But it is ſaid, he bought . 

jewels, arif the huſband, in poſſeſſion of the rents and profits of nner 

ſeparate eſtate bought and gave to her the jewels, I ſhould take it the received by 
equitable Conſtruction would be, that it was like paying her the mo- hund. 

ney of her ſeparate eſtate: if indeed he bought them before he was 

in receipt of her eſtate, it would not do h I cannot follow 

the money to be ſure, She is not intitled to retain. theſe jewels as her 

paraphernalia, unleſs there ſhould be any after payment of the debts; 

but let the maſter enquire at.what time the huſband came into poſ- 

ſeſſion of her ſeparate eſtate, the yearly value thereof, and alſo whe- 

ther he gave her any and what jewels, while he was ſo in receipt, 


at what! time Ee and thei value ? 


n 


bait ' x am in doubt. This court 0 atv ye it is its K . 
extended the remedy of creditors as far as confiſtent with juſtice ; 
4 and 
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and the caſes have gone a great way on that. Thave generally takers 
it, that Shirley v. Lord Frrars went farther than the former caſes ;: 
but as it was an authority of Lord Talbot's, and in favour of credi- 
tors, I have followed it fince, but ſhould not be willing to go farther 
than that; nor am I quite ſatisfred, that this falls directly within it. 
I do not know but this may be an intereſt in. the land itſelf, and then 
that authority is out of the cafe. But I have not formed an opinion, 
and will look into the caſes and authorities. It may be a hard caſe 
upon her, ſhould it be againſt her, but I muſt not make a precedent 
that men may make a proviſion for their families in prejudice of cre- 


ditors. 


His Lordſhip delivered his opinion July 16, 1750. 


Tenant for The general queſtion is, whether the defendant Catherine is inti- 
lſe, remainder tled in this Court to retain the appointment made to truſtees for her 
nathan benefit out of the eſta e of iliam Windham; or whether that in- 
er to his ne- tereſt or power that had been acquired by the teſtator, is, notwith- 
deu. lets in ſtanding that particular appointment, to be confidered as part of the 
— 4 general aſſets of the teſtator ? To determine this it muſt be conſidered, 

on his agree- what is the nature of the. intereſt or power the teſtator had in that 
lib 10 Pe"? part of his eſtate. It ariſes on a very particular tranſaction ; ſuch as 

cles ap- I; F rl - 

pointee to re. there is ndt a likelihood of another of the Kind: but as to this queſ- 
ceive the rents tion, it will depend on the general rule; and whatever inclination 


- * — Bos one might have to preſerve the benefit of a tranſaction of this kind. 


enjoyed in his to a daughter, ſaid to be left unprovided for, (though there is no proof 
life, Uncle of that) it muſt not be done ſo as to break in upon principles and. 
piers Lag gy rules eſtabliſhed, which would be perilous in future inſtances. The. 
debt appoints teſtator had a mind to do fomething for his nephew in his life; yet 
ke 3 not abſolutely without leaving it by way of retribution. The ne- 
eft, in part of Phew's intereſt in the eſtate was a remainder in tail, expectant upon 
his general aſ- an eſtate for life in the teſtator, ſubject to let in the contingent re- 
28 credi- mainders to his ſons, if there ſhould be any. The method taken 
was this, to let the nephew into poſſeſſion of part of this large eſtate 
immediately, not paying any thing for it ; but if he or any heirs of 

his body happened to come into poſſeſſion of the eſtate upon the 

teſtator's death, the teſtator ſhould have power of taking back fo 

much of the eſtate for ſuch perſons, as he ſhould appoint, for ſo 

long a time as William ſhould enjoy it in the teſtator's life; it was an. 

\ uncertain term, and uncertain profits, The teſtator intended to 

make a proviſion for his daughter out of it, as part of her fortune, 

and for her preferment, which he does in truſt for her ſeparate uſe. 

It is inſiſted for the plaintiffs, that this is ſuch a kind of intereſt 

granted, as the teſtator would be intitled to the benefit of, although 

he had made no particular appointment; but on conſideration L am 

of opinion, that without making a particular appointment, neither 

he, nor any in his place, could have had any benefit of this cove- 

nant; 
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nant; for, taking it in any light, it muſt be conſidered as a covenant 
or grant of the intereſt in the land. Perhaps it partakes of both; but 
conſidering it as a covenant, what action of covenant could have been 
maintained by the executors of the teſtator upon this deed, until ap- 
poinrment made by the teſtator? The very words ſhew there could 
be none. Conſidering it in another light, as a grant of the intereſt 
in the land, it was ſuch, as could not take effect until he made an ap- 
pointment; for until then there was really no grant. If there had 
been a perſon named appointee in the deed, as if it was to deliver 
poſſeſſion, and let any other particular perſon receive the rents and 
profits, I ſhould have. been of opinion, that this had operated not 
barely as. a covenant, but as a grant or kind of demiſe of the term 
or chattel intereſt to take effect in poſſeſſion out of his remainder in 
tail, when that remainder took effect in poſſeſſion: and that has cover ant 
been determined in ſeveral inſtances ; that though it is by way of co- may operate 


venant, it operates the other way : , which was Lord Montjey's caſe 5" 
in 4 Leo.p147. ſo in 3 Leo. 304, in Pollexfen's time, that it was a 
grant of a way, not operating as a covenant. But here no perſon 

was named at the time: but when the teſtator came to execute the 
power, and nominate an appointee, then it became complete, and 
operated as a grant of the land for that chattel intereſt, to take effect 
out of his . remainder in tail from that time; and, like all other 
powers where there is a conveyance of an eſtate to ſuch uſes, as 
another ſhall appoint, when appointed it takes effect out of the ori- 
ginal grant, This being the nature of the intereſt granted, it falls 

in with the intent of the parties; which was not on either ſide, that 
that in all events the uncle ſhould take ſo much out of the nephew's 
eſtate, as the nephew had the benefit of out of his eſtate for life. It 
that was the meaning, they would not have put it in this ſhape, but 
made it ſo directly; but the meaning was to leave it in the uncle's 
power or option to make uſe of it or not; for perhaps his circum- 
ſtances might be ſuch, as he would have no occaſion to do it. The 
next conſideration is, ſuppoſing this was not ſuch an intereſt as could 
take effect until the power was executed, and that without particular 
appointment the executors of the teſtator could have no benefit, 
whether this differs from the other caſes on the execution of general 
powers, where executed by the party; as Shirley v. Lord Ferrars, 
and others, which have eſtabliſhed the doctrine, that where there is, pon 
a general power of appointment of a ſum of money to charge the er of 1 
eitate of a third perſon, which it is abſolutely in his pleaſure to exe- ment executed 
cute or not, he may do it for any purpoſe whatever, and appoint the "3" mor 
money to be paid to himſelf or his executors, if he pleaſes. If he tw a daughter. 
executes it voluntarily without conſideration, for benefit of a third , 2. Ane. 
perſon, this ſhall be confidered as part of his aſſets, and his creditors 2 - 
have the benefit of. it, Nor does it differ, whether it is a power to 
charge a ſum of money on land, or to create a chattel intereſt out of 
land; for it will depend on the fame foundation, provided it is a ge- 
Vol. II D neral 
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netal power, which he may execute for any purpoſe ; for if it is a 

power to appoint a ſum among other perſons, who are at all deſcri- 

bed by the power, fo that it is not abfolutely in his power to do 

it for himfelf, there is no pretence that his creditors could have the 

benefit of it. Confider how the prefent differs frem any of thoſe 

caſes ; and notwithſtanding F have endeavoured to find a difference, 

I do not ſee a ſubſtantial one to ground a different rule ypon in point 

of juſtice. Fhe rules of this court are eſtabliſhed as far as they can, 

in favour of juſt creditors, and to prevent perſons having powers 

from diſpofing thereof voluntarily to defeat creditors ; and the court 

has extended it of late: and though an unfortunate caſe may ariſe in 

the caſe of children, for whom parents are bound by nature to pro- 

vide, it is impoffible to fay, the conſideration in reſpe& of them is 

of fo high a nature as that of paying juſt debts; and therefore the 

court never preferred them to juſt creditors, who might otherwiſe be 

defeated of a ſatisfaction for their debts. On that ground was Shir- 

ley v. Lord Ferrars, which has been allowed ever fince, and is agree- 

A 0 Laſcelles v. Lady Cornwallis. & diſtinction was endeavoured, 

that the appointment by Lord Ferrars was. by will, this by deed; 

becauſe whoever takes by will, takes as a legacy; but that is not a 

material diſtinction; for if eſtabliſhed; the juſtice intended by the 

court in theſe cafes would be avoided in evexy inſtance ; as then it 

would be putting it barely on the form of the conveyance, and elude 

the rule of juſtice. Nor is there any ſubſtantial ground for this di- 

ſtinction; for if there is a power to execute by will or deed, though 

executed by will, it operates not as a will to that purpoſe, but as an 
appointment; not as an appointment of his own aſſets, but of the 

eſtate of another, and takes not place by force of the will; it is 

therefore a flight and ſhadow of diſtinction only. Then conſider 

the reſult. This is rather ſtronger in favour of creditors, than thoſe 

caſes where there has been barely an appointment of ſums under a 

power ; this appointment operating as a conveyance of the chattel 

intereſt in the land to Catherine Windbam, to truſtees for her benefit, - 

the teſtator being indebted at that time. If fo (and ſo it is taken by 

the drawers of the deed) how does it ſtand on the foot of the ſta- 

tutes? There is no caſe, where a perſon indebted makes a convey- 

Voluntary ance of a real or chattel intereſt for benefit of a child without the 
thoogh no conſideration of marriage or other valuable conſideration ; and dying 
fraud, void indebted afterwards, that that ſhall take place. There is certainly a 
againſt ſubſe- difference between the ſtatutes of fraud, of the 13 Ez. which is in 
r favour of creditors, and the 27th Eliz. which is in favour of pur- 
conſideration, Chaſers. But that difference was never ſuffered by way of general 
and alſo a. role to go farther than this: on the 27th Elia. every voluntary con- 
gainſt credi- 1 . 5 
tors, if in. veyance made, where afterward there is a ſubſequent conveyance for 
debted at theſvaluable confideration, though no fraud in that voluntary convey- 
. = ance, nor the perſon making it at all indebted, yet the determina- 
and no fraud, tions are, that ſuch mere voluntary conveyance is void at law by the 


good againſt f | be 
* + ſu 
_ creditors, 
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ſubfequent purchaſe for valuable conſideration. But the difference 
between that and the 13th Eliz. is this; if there is a voluntary con- 


veyanee of real eſtate or chattel intereſt by one not. indebted at the 


time, though he afterward becomes indebted, if hat voluntary con- 
veyance was for a child, and no particular evidence or badge of fraud 
to deceive or defraud ſubſequent creditors, that will be good; but if 
any mark of fraud, colluſion, or intent to deceive ſubſequent credi- 
tors appears, that will make jc void; otherwiſe not, but it will ſtand, 


13th Ez. where a man indebted at the time makes a mere volun- 


though afterward he becomes indebted. But I know ng caſe on we 


tary conveyance to a child without conſideration, and dies indebted, | 


but that it ſhall be conſidered ag part of his eſtate for benefit of his 
creditors ; and on that foundation, I take it, this court has grounded 
their opinion in the execution of powers, when they ſlop in tran- 
tu, (as it is called) and fays, it ſhall not be giyen away from credi- 
tors; therefore I am not warranted to do otherwiſe. There is a caſe 
ſhewing the ground and reaſon of this at law, and that this is con- 
ſidered as pr of the eſtate of the teſtator at the time of his death, 
dig. 2 Rol. R. 173. It was an odd caſe; one hardly knows how 
it came in queſtion. A man actually indebted, and conveying volunta- 
rily, always means to be in fraud of creditors, as I take it. Here the teſ- 
tator had a power to appoint the benefit of the caveoant, or in the 
other light this chattel intereſt in the land, to take effect out of the re- 
mainder in tail, generally to any perſon, or to take it to himſelf: he 
appoints it not to himſelf, but merely voluntarily to a daughter to 
take effect after his death, as it could not be otherwiſe ; in reſpect 
of his creditors it muſt be conſidered as part of his eſtate at the time 
of his death ; he having executed it fo as to gain the intereſt to him- 
ſelf, and attempted to paſs it at the ſame time to his daughter : the 
court will not ſuffer it; ſaying he has been guilty of a fraud as to 
them, being indebted at the time. This is an unfortunate caſe ; but 
I cannot help it ; for I muſt not lay down a rule, which will make 
the rights of creditors precarious. 


I muſt therefore declare, that ſhe cannot have any ſpecifick lien 
upon this fund, unleſs any ſurplus after debts ; which, I fear, will 
be nothing: but the teſtator being indebted at the time of making 
the appointment, it is void as againſt his creditors ; for whoſe bene- 


nefit, whatever ariſes by that deed out of the eſtate of William 


Windham, ought to be confidered as part of the general aſſets of the 
teſtator: and if a recovery has not been ſuffered to make good this 
intereſt out of this eſtate, I ſhould think William Windham would be 
bound to do it, for the heirs of his body would not be bound, if he' 
did not, and left no aſſets. 


Boughton 
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Caſe . Ip Boughton ver/#s Boughton. july 18, 1750. 


"A Freeman of London deviſed his real eſtate to his younger ſon 
1 Stephen Boughton ; and all his perſonal eſtate among his child- 
Contingent ren; among the reſt 1200. upon ſome contingencies to Grace, the 


Jie , daughter of his eldeſt ſon; adding this clauſe, * If any child or 


N « children of mine, or any in their right, or any who may receive 
_ oY benefit by my will, ſhall any way litigate, diſpute, or controvert 
hich il not the whole or any part thereof, or the codicils thereto belonging, 


which is not 
executed ac- '* or not give ſuch diſcharges as my will requires, or not comply 
cording to the. e with the whole, and all and every condition and conditions 
Heir put to therein contained, both as to real and perſonal eſtate, ſuch child 
election when « or children, ſo far as it relates to them ſeverally, ſhall forfeit all 


. „ tlaim and pretence whatever under my will, and ſhall have no 


gacy or the more than the orphanage part of the perſonal eſtate I die poſ- 
poo deviſed (c ſeſſed of; revoking what I gave to them, I give it to my reſi- 


$25. N duary legatees. 


492 . , The teſtator underwrote to this inſtrument an atteſtation in the 


Z.. 


common form; but it was not ſubſcribed by him, nor did any wit- 
neſs ſubſcribe it at all. . 


There was a codicil without date ; but ſigned by him; therein 
taking notice of and reciting, that in further conſideration of this 
his laſt will he makes a codicil thereto, and gives directions therein. 


Grace, by the death of her father happened to become heir at 
law to her grandfather, and fo intitled to whatever he left to deſcend, 
or ought to deſcend from the invalidity of his diſpoſition. | 


She being an infant of tender years, this bill was brought by 
Stephen, in order that ſhe might make her election, whether ſhe 
would have the 1 200 J. or the land which happened to deſcend to 
her; for that ſhe could not claim both; but, if ſhe choſe: the le- 
gacy, mult let the real eſtate go according to the intent; and that 
on the general reaſoning and foundation of the court in Nys v. 
Mrrdaunt, in Strcatfeeld v. Streatfield, Talb. 176. and in Yenkins . 
Jenkins, Nov. 20, 1736, where Lord Talbot put the party to his 
election upon an implied condition to be added tacitly to the teſta- 
tor 's bequeſt whereas here an expreſs condition is annexed. 


» 0 


For defendant Grace : The queſtion is, Whether by tak ing bene- 
jñt of the deſcent the breaks the condition, on which the contingent 
legacy of 12001. is given? For ſhe certainly muſt take it in the form 

| 3 given, 


in the Time of Lord Chancellor HazxDwickt. 


given, whether the condition is expreſſed or implied; which is the 
fame, becauſe it is implied on evidence of teſtator's intent, which 
may be without expreſs words; ſo that where different parts are 
given to different perſons, it is implied, that no one who does not 
comply with the whole ſhall receive benefit from any part ; which 
was the foundation of Neys v. Mordaunt, and ſeveral other caſes. 
To ſhew that defendant breaks this condition by taking the real 
eſtate, it muſt be ſhewn, that by the will the eſtate is deviſed to 
ther purpoſes, and that ſhe does not ſuſſer it to go according to 
the will. It muſt. firſt be eſtabliſhed, that there is a will made; 
and next, what is the meaning of it. The condition is to abide 
' by the whole will; but there is no will as to the land, any more 
than if by word of mouth ; the probate cannot be read to ſhew the 
real eſtate deviſed ; nor this writing to a jury, if an iſſue ſhould be 
directed to try whether he deviſed theſe lands, the inſtrument fail- 
ing. This is not like the caſe, where teſtator gives perſonal eſtate 
on condition to convey a.real eſtate ; there the condition muſt be 
performed ; here the condition is, that his will ſhould be performed ; 
the conſtruction of which is, his will ſo far as it is valid and exe- 
cuted properly. She does abide by the will fo far; for there is no 
will as to the real eſtate. This is not a want of power in teſtator ; 
and all the caſes go to his doing that which he had no power to do. 


13 


Herle v. Greenbank, Auguſt 3, 1749. (where this came ſolemnly Ante. 


under conſideration). is exactly the ſame as the preſent, only there 
the condition was implied, here it is expreſſed; and your Lordſhip 
there would not put the party to election, there being no will as ta 
the land. But it is impoſſible this election can be made for the in- 
fant before her coming of age; for the gift depends on ſuch con- 


tingencies, that there is no rule for the court to go by, to know 
What is for her benefit. 


Lord CHANCELLOR, 


I 8am ſatisfied, the infant ought not to take the benefit of this per- 
ſonal legacy, without at ſome time or other waving any right to theſe 
lands claimed by deſcent; and that it is very different from Herle v. 
Greenbank, The teſtator made one inſtrument; in which he has 
uſed words, exprefſions and clauſes, relative both to real and perſo- 
nal eſtate; and in it is contained a clauſe importing in words, though 
Not by force of the inſtrument, to be a deviſe of the real to the 
plaintiff, gives 1200). to his grandaughter; and has taken upon him 
to diſpoſe of his whole perſonal eſtate among his children, who 
would not be bound thereby, as he was a freeman ; he then adds 
the expreſs clauſe, which is the ſole ground of diſtinction between 
this and other caſes; and in the codicil takes notice of this very 
inſtrument as a will; which codicil is ſigned, and puts that difh- 
culty, which might otherwiſe have ariſen from the imperfection of 
 Vor, II. WR Shs the 
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the inſtrument, out of the caſe ; but notwithſtanding this, it is a 
will only by force of the inſtrument to paſs perſonal eſtate; for nei- 
ther the will or codicil is ſo executed as to paſs real. The plaintiff 
inſiſts, that defendant having a legacy by the will, which is un- 
doubtedly good, ſhall have no benefit thereof, unleſs the ſuffers the 
diſpoſition of the land to take effect. Noys v. Mor daun (which was 
the firſt caſe) was, where the teſtator was diſpoſing of land. The 
ſubſequent caſes till Streatſteld v. Streatfield, I believe, were all in 
caſe of a deviſe of real eſtate. . Had the rule gone no further, but 
been confined to real eſtate, this objection had never ariſen ; becauſe 
the inſtrument muſt be effectual as well to one real eſtate as ano- 
ther; ſo that this difficulty could never have ariſen to make the point 
come in queſtion, Lord Talbot went fo far as, that where the will 
compriſed both real and perſonal, and the land, to which one child 
was intitled in tail, was thereby given to another, and a perſonal 
legacy to the tenant in tail; to conſider it as an implied intent, that 
whoever took by that will, ' ſhould comply with the whole ; fo that 
he put the party to an election; but neither in Jenkzns v. Jenbins, 
nor in Streatfield v. Streatfield was there a queſtion of the defect of 
the inſtrument. Then came Herle v. Greenbank , which I believe 
was the firſt caſe, in which the difficulty aroſe. - There Mrs. Winſ- 
more was a feme covert and an infant, and had by her father's will 
a power to diſpoſe of real and perſonal eſtate; and being above 17, 
diſpoſed of the perſonal eſtate of her father for her daughter, and 
her real eſtate to two collateral relations; and died under ape. I 
was of opinion, that as to the perſonal it was a good will, becauſe of 
her power, which took off the diſability from being married, lea- 
ving her in the ſame condition as a feme ſole ; in which caſe, being 
above 17, ſhe might make a will of perſonal ; but that as to the 
real, her will was void becauſe of her infancy, as it would if the 
had been a feme ſale : which gave riſe to the other queſtion now 
mentioned, whether on the authority of the aforeſaid caſes, ſtill her 
daughter ſhould not be put to make her election, whether ſhe 
would abide by the whole will, or wave the whole will My opi- 
nion was grounded upon there being no inſtrument executed ſuffi- 
cient to paſs land; and there were none of the caſes, in which it was 
determined, there ſhould be ſuch election, but where there was a 
will concerning the land; but that there was no ground for the 
court to imply a condition to abide by a will of land, when there 
was none; and that it would be dangerous to break in on the ſta- 
tate of frauds to make an eſtate paſs by an inſtrument not ſufficient 
to paſs real eftate, not by the words of the teſtator, but by a con- 
dition implied by conſtruction of the court; therefore it could not 
be, nor was it eee. by any precedent; for it was only gueſſing 
at the intent of the teſtator. who might leave it for that very view. 
But the queſtion i is, whether this caſe does not differ from that from 


che expreſs clauſe in the will. "0 is very 2 admitted, that if 
2 | there 


— 
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there is no deviſe of a real eſtate, but a perſonal legacy is given on 
' expreſs condition, that the legatee ſhould not enjoy it, unleſs within 
a certain time he conveys a real eſtate, whether coming from the 
teſtator or not, he ſhall not enjoy it but on thoſe terms; the lands. 
not paſſing by force of the bill, but from the operation of the clauſe. 
The legatee has it in his power, whether he will part with the 
land or not; if not he forfeits the condition; for any lawful con- 
dition may be annexed. The caſe may be put a little ferthec 
(though it is almoſt the ſame with the preſent :) as ſuppole in the 
ſame inſtrument there is a deviſe both of real and perſonal ; the will 
executed only fufficient to paſs the perſonal, not the real; but a 
condition annexed, that the perſonal legatee ſhould permit the ſame 
_ perſons, to whom the land is given, to hold to them and their heirs : 
the condition annexed would take place, though the deviſe was 
void as to the lands according to the ſtatute of frauds ; for the le- 
tee cannot take it in contradiction to the teſtator's words and the 
deviſe in this will amounts to the ſame, as if teſtator had annexed a 
condition to permit Stepben to enjoy the land. The clauſe is im- 
perfect as well as the whole will; and the court muſt put a reaſon- 
able conſtruction; which is, that none of the deviſees ſhould re- 
ceive any benefit by this will, unleſs they ſuffered the whole inſtru- 
ment to take effect; not having regard to the validity or force of 
it according to the ſtatute of frauds, but to the clauſes and expreſ- 
ſions uſed. The conſtruction put on the words my will, (viz. fo 
far as valid and executed properly) is much too natrow ; and this 
makes a material diſtinction between this caſe and Herle v. Green- 
bank, where there was no condition in the will, it reſting ſingly on 
the conſtruction the court was to make, that it. was an Implied 
condition in the will, that thoſe claiming benefit by it ſhould ſuffer 
the whole to take effect; and then it muſt neceflarily refer to the 
validity of the will: for it is rightly argued, this will cannot be 
read ſo as to ſuppart a will of real eſtate, not being an inſtrument 
for that. In that cafe, when the court was to make ſuch a con- 
ſtruction by implication from the force of the inſtrument itſelf, the 
court muſt ſee the will, and could not know or take notice, that 
that was a will of real eſtate ; but here, if there is ſuch a condi- 
tion annexed to a perſonal legacy, the court muſt conſider every 
part of that, whether it is a matter relating to real eſtate or not. 
You mult read the whole will relating to the perſonal legacy, let 
it relate to what it will, which is a ſubſtantial difference, and will 
prevent going too far to break in on the ſtatute of frauds, and at the 
ſame time will attain natural juſtice ; which requires, as far as may 
be, ſuch a conſtruction to be made; otherwiſe the intent of the 
teſtator may be overturned. And here is a circumſtance bringing 
it more within the reaſoning of Lord Coper in Neys v. Merdaunt, 
than there was in Herle v. Greenlan; that it is a diſpoſition 
among his children, and it is deſirable it ſhould take effect, if it can; 


whereas 
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whereas in that caſe the further diſpoſition was among collateral 


relations; which therefore did not come within the reaſoning of Lord 


Couper, though I allow, that was but auxiliary reaſoning. This dif- 
fers, being an expreſs, condition annexed to a perſonal legacy; and 
therefore the defendant cannot take both real and U | 


But there may be a difficulty how to carry it into execution ; * i 
being an infant of tender years, ſhe cannot judge for herſelf; por can 
3the Maſter judge for her; it being on ſeveral contingencies; ſo that 
until ſhe comes of age, no election can be made; till. when, the 
plaintiff muſt receive. the rents and profits of the eſtate ſubject to fur 
ther order of the court; but muſt be reſtrained from committing. 
waſte, If the infant ſhall ele& to have the land, then, whatever 
the plaintiff ſhall be intitled to as his orphanage part of teſtator s. 
perſonal eſtate, will be liable to make ſatisfaction for what he ſhall, 
have received out of the rents and * of the real, as "We LOWE: 
ſhall direct. | 1 ps 


Coſts out of the EST eſtate. 


Note : In Brudenell v. 1 (as cited) KEY teſtator by mill; 
executed according to the ſtatute, gave 800/.'to. be laid out 
in land for one for life, and then for her children; nd gave 
his eſtate by way of reſidue, ſo as to be a charge ir debts: 
and legacies on the real eſtate in default of tho perſonal ; - 
he made a codicil, not executed according to the ſtatute as 
frauds, revoking all former wills, and revoking the 800. 
legacy, and giving 4001. where his Lordſhip held, that 

could not revoke the diſpoſition made for payment of debts 
and legacies; therefore the real eſtate was ſtill chargeable. 
therewith. But the queſtion was, whether that 4001. by the 
codicil could be charged on the real eſtate; becauſe the co- 
dicil giving it does not charge the real ? His Lordſhip held, 
it was a revocation of the 800 J. as originally charged; and 
was of opinion, that the 400 J. was charged by the former 
charge on the real eſtate by virtue only of the ian will. 


Caſe 3. RE Ward . July 26, 17 50. 


Senlewent by Wife having a contingent intereſt under a bond given by huf- 
huſband on „A band on the marriage, but no judgment entered up, nor any 
wife and cbil- truſtees added for her, had alſo a leaſe of the cornmeter's office left 


dren, on her 
agreeing with her by the will of her father, whoſe executor would not affent to the 


ber friends huſband's ſale thereof, unleſs he made a further proviſion for her. 
privity, to part 


| with her con- But on a meeting with her friends, ſhe agrees, that u t ſettling 
tingent inter- part of the money ariing from the ſale for her f ſeparate uſe during her 


elt ; good 
2gainſt bis £ huſband's 


creditors, 


”_- 
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| haſband's life, and afterward for the children of the marriage, ſhe 
Will part with her intereſt under the bond; the other part of the 
money to go to the huſband; who becomes bankrupt. 


The bill was brought by the aſſignees under the commiſſion to 


ſubject her ſeparate property ; that the tranſaction was not to ſecure 
the bond, but to protect the huſband's eſtate againſt creditors. No 
conſideration from the wife's joining; for the office veſting in the 
huſband, he might have diſpoſed of it without her, which would 
have bound her. In the caſe of Richardſon, Auguſt 1749, Deputy 
Marſhal for life becoming bankrupt, as he might by his acts anti- 
cipate the profits, though not diſpoſe of the office directly, his Lord- 
ſhip, though he did not take away the office (becauſe that was in 
the power of the city) yet appropriated the profits for the aſſignees. 
So of the profits of Blackerby's office of taking care of the houſe of 
Lords, held aſſets for his creditors. In almoſt every caſe of this 
kind there is ſomething hard, where the wife is in danger of loſing 


all her proviſion, as his Lordſhip thought in Fitſer v. Fitfer, 


February 22, 1742, yet could not help it. There a wife had an 
annuity of 50 l. for life charged on land: her huſband on agreement 
to live ſeparate, aſſigned this annuity during their joint lives, in truſt 
to pay her part for her ſeparate maintenance, and part for her infant 
child ; and agreed, that if he was ſued for her ſeparate debts, the 


truſt for her ſhould be void; he became inſolvent, and affigned over 


all his eſtate for his creditors: on a bill by the wife, the queſtion 
was, whether this aſſignment was voluntary and fraudulent as to 
creditors; and ſo held, and that this maintenance for his wife was 
not ſuch a valuable confideration, as ſhould defeat the creditors ; 
and this though not under the acts of bankruptcy, which is ſtronger. 
Otherwiſe any thing of the wife's might be fo appropriated for a 
trifling conſideration, wherever ſhe has a fortune, which is in the 
huſband during their joint lives. A court of equity, where a huſ- 
band cannot come at a truſt eſtate of his wife, and has not befote 
made a ſufficient proviſion for her, will ſay, he hall do ſo; but 
not where he wants not aſſiſtance of equity. | 


Lord CHANCELLOR. 


It is improper to give relief in equity in this caſe. To be ſure it 
is the duty of aſſignees under the commiſſion to endeavour to en- 
creaſe the eſtate for benefit of creditors, and to enquire into any 
family tranſaction, eſpecially between huſband and wife, which is 
liable to moſt ſufpicion. But the court muſt not carry it ſo far as to 
ſet aſide an act for valuable conſideration ; and if this was to prevail, 


it is one of the hardeſt demands I ever ſaw, Firſt as to the con- Huſband obli 
fiderations ; the wife's joining in the ſale is rather the weaker part; ged to make 


perhaps the huſband might have diſpoſed of it without her, and 


bound her thereby; but if her father had ated more cautiouſly, and 
Vo., II. __— 
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added truſtees for his daughter on her marriage, the court would not 

have let the huſband take it from her without making ſome further 

proviſion, if ſhe inſiſted on it, The father did not do fo; but his 

executor held his hand, and therein did reaſonably. It is true, he 

might have been compelled to aſſent to the legacy; and in that caſe 

of a bare aſſent to a legacy by an executor, I do not know that the 
court would put terms on the huſband. But on the fecond part here 

is a clear conſideration ariſing from the wife and her friends; the 

parting with her contingent intereſt under the bond; which may be 

a conſideration as well as a certain intereſt; and the wife inſiſting on 

the benefit of it, I think, is barred from any claim under the bond; 

for it is a tranſaction between huſband and wife with privity and con- 

ſent of her friends. To fhew that by ſuch an agreement, and claim- 

ing the benefit of it for her ſeparate uſe, ſhe is barred ; Theobald v. 

Defey is a very ſtrong authority, where the wife was barred of a poſ- 

- ibility by ſuch an act. Then, if this is a conſideration, it takes it 
out of all the ſtatutes ; out of the ſtatute of Eliz. in reſpe of cre- 

ditors; to bring it within which it muſt be proved, he was indebted 

* Cafez; at the time of the act; as it was in Miſs Windham's caſe * the other 
day, where I put them to the proof of that; but the contrary rather 

appears here. Then how does it ftand as to the ſtatutes of bankruptcy ? 

They do not extend to caſes, where there is a conſideration ; there- 

fore if the father, or a collateral relation, advanced a ſum of money 

by way of new portion, in conſideration of which the huſband made 
— ſettlement, it would be good againſt the creditors under the 
ment by huſ- Commiſſion; unleſs proved that the fettlement vaſtly exceeded the 
band in conſi- conſideration; ſo that from the inadequateneſs a colluſion or fraud 
| SON — 2 was intended on the creditors; in which caſe, I believe, the court has 
if no fraud, nor ſometimes ſo confidered it : but nothing of that appears in this caſe, 
. inadequate, is which brings it to the reaſonableneſs of it. And having married this 
E woman ſo incautiouſly, taking no judgment on the bond, nor any pre- 
ſent ſecurity, (ſo that if the huſband became a bankrupt, there was 

no poſſibility of her coming in as a creditor, nor could ſhe have any 
ſatisfaction for this, unleſs the huſband gained a new eſtate) the ſet» 

tling part for the wife and children has nothing exorbitant or unrea- 

ſonable in it: and there being a conſideration for it, which takes it 

out of the ſtatutes, it is improper for the court to interpoſe and ſet it 

aſide. This was a reaſonable act for her and her friends to do; it not 
appearing to be done with a view to the bankruptcy, nor that he was 

1n debt at the time. 


Therefore the bill muſt be diſmiſſed, ſo far as it ſeeks to impeach 
and ſet aſide this deed ; but with liberty for the aſſignees to apply in 
caſe that contingency happens, on which the huſband would be in- 
titled to it. . 


Without coſts on either fide. | 
Te Cox 


3 
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Cox verſus Bateman. Auguſt 1, 1750. Caſe 4. 


O HN LONG BATEMAN having purchaſed a real eftate in Land in Ire- - 


LTreland, with 1500/7. truſt-money; Lord Chancellor ſaid, He land purchaſed 
could not follow the money and charge his real eſtate therewith ; Wi nnd mo- 
there being no act of parliament in Ireland for that purpoſe, al- 93 
though there was to charge the real eſtate of bankers with their hy charged. 
notes, vig. 8 G. 1. which was the foundation of the appeal to the 

Lords in the cafe of Burton the banker; but that act extended only 

to bankers. It was an unfortunate caſe; but he could not help it; 

nor could he vary the rule, and make a law to ſubje the real eſtate. 

It was a breach of truſt, and muſt be a charge on his perſonal 

eſtate: but he would help it as far as he could; and therefore if any 
ſpecialty-creditors exhauſt the perſonal, let the ſimple contract cre- 


ditors ſtand in their place, to have ſatisfaction out of the real eſtate. 


Clavey verſus How. Auguſt 1, 1750. Caſe 5. 
LoxDp CHANCELLOR.. 


Deed, though in favour of creditors, may be evidence of an Deed, though 
act of bankruptcy; as it may be fraudulent, though for cre. for e 
ditors, if the poſſeſſion was left with the bankrupt; according to TER of 

Twine's caſe, which was a deed in favour of a creditor. And that bankruptcy. 

was the caſe in Jacob v. Sheppard ; where, on appeal, Lord King 
directed it to be tried, whether a deed in favour of a creditor was 
not an act of bankruptcy, although on the circumſtances it was 
found not to be ſo. I cannot make an equitable bankruptcy ; but a 


tcial muſt be directed. 


Travers and Others, Executors of Lord Powis, ver ſaus 
Lord Stafford and Mr. Furneſs, Ocz. 15, 1750. Caſe6. 


' A Bill had been brought by Lord Pois, to ſtay proceedings at Injunction on 
{ A law by the repreſentatives of Mr. Cantillon againſt him, as be- praying time 
ing ſurety for Mr. Gage, who was indebted to the eſtate of Cantillon ppt if 
and Hughes, bankers at Paris; on which bill Lord Pois had an the merits, a 


injunction : and after an anſwer an order was made in 1731. conti- EN 
nuing the injunction upon certain and ſpecial terms. It was afterward, for or Hure 
by conſent of all parties, referred to Mr. Fazakerly, who awarded on an amended 
15470/, due to the eſtate of Cantillon, A motion was afterward eee 
made by the defendant to diſſolve the injunction; upon which ſpe- 

cial liberty was given to take out execution for the ſum awarded due. 


After 


* » 
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kregvlatity in After this a new bill was brought in 1743. to ſtay the proceedings 
obtaining in · on ſuggeſting ſeveral equitable circumſtances at large, relative to the 


junction not 
waved by ap- 


account, and praying an injunction: a plea was put in by the repre- 


plying for time ſentatives of Mr. Cantillon, of this order and award; which plea. 
to / anſwer, 


was allowed in March 1745. In 1749. a bill. was brought to 
ſtay the proceedings at law on this 1:5470/. and for an allowance and 
ſet off for what was due from the eſtate of Cantillan to Gage the prin- 
eipal; on which bill an injunction was obtained, on motion to ſtay 
proceedings at law until anſwer and further order. IO. 


To diſcharge this injunction a motion was now made by the defen- 
dants ; for that upon no amended or ſupplemental, much leſs on a 
new original bill, between the ſame parties, can an injunction, once 
diſſolved on the merits on a bill to ſtay proceedings at law, be re- 
vived for want of an anſwer as of courſe. | 


For plaintiffs : Perhaps this might be the rule; but it is not ap- 
licable : for the demand in the laſt bill by the repreſentatives of 
Lord Powers is for a different equity, from what it was before, and a 


new right. But if any irregularity, the defendants by ſuffering ſuch 


a length of time, and by repeated applications for further time to 
anſwer, have ſubmitted to and waved it. 2 ä 


Lord CHANCELLOR. 


The fundamental queſtion is, of the regularity or irregularity ;- but 
attended with ſo many particular eireumſtances, as perhaps it is not 
to be governed by the general courfe of the court as to ſuch injunc- 
tions, but by the diſcretion of the court. © The juriſdition of the 
court, as to injunctions, is a moſt uſeful one; without which the 
benefit of any equity againſt” proceedings at la w cannot be had; yet 
may they be made uſe of as handles to delay the obtaining juſtice at 
law ; and therefore it is the duty of this court to prevent the abuſe 


of that juriſdiction as much as poſſible. 


There are three points in the confidering this cauſe: I/, upon 
the nature of theſe proceedings, as it ſtands on the former, abſtract- 
ed from the particularity of the order in 1743. by which a ſpeeial 
liberty was given to take out execution. Next as it ſtands ſtrictly on 
the foot of that order. Next as to the length of time and acquieſ- 
cence of the defendants, (plaintiffs at law) and what is ſuggeſted 
to be a waving of the irregularity. | ry 


As to the firſt ; abſtracted from that order, and ſuppoſing it had 


been only a general order, diſſolving the former injunction ; ſeveral 


things on that head are plain. That a bill may be in this court otigi- 
nally on equitable circumſtances for an injunction; and on filing 1 
4 | if 


in the Time of Lord Chancellor Hazpwicks. 


if anſwer, plea, or demurrer, comes not in within a time limited by 
the courſe of the court, which is very. hort, (and hardly a cauſe in 
which it is not neceſſary to pray further time) if the defendant 
ſands in contempt, or prays time beyond the ordinary time, an in- 
qunction may be until anſwer. But though there is liberty to do 
this, and that often tends to great delay {which cannot be avoided) 
yet if once an injunction is diſſolved on the merits upon the anſwer put 
in, whether by decree of the court on diſmiſſing the bill, or on mo- 
tion upon coming in of the anſwer on arguing of the merits as they 
appear on the oath only of the defendant ; if the plaintiff amends 
that bill, or files a ſupplemental bill with new matter, which is part 
of the old cauſe, he cannot apply as of courſe for a new injunction 
to ſtay proceedings until anſwer or further order, (though perhaps it 
may be done on ſpecial motion); and orders ſo obtained have been 
always diſcharged, when applied for, as irregular and as obtained by 
ſurprize. The ground of that courſe of the court is, that the plain- 
tiff ought to ſtate his caſe on filing the original bill as to the me: its 
of his equity ; the court not giving him liberty to ſplit and retail out 
his equity to apply upon another head for another injunction after 
his former is diſſolved. To apply this to the firſt point. The mo- 
tion to diſſolve the injunction was ſolemnly argued ; and the court 
held the order of reference by conſent an order of the court; there- 
fore the determination of the arbitrator, when made an order of the 
court, was within the terms of the order for continuing the injunc- 
tion ; and therefore they ſhould have the benefit of it, as if it had 
been decreed. It was rather ſtronger; becauſe where there is a re- 
ference to a judge of the parties own chuſing, it ſuperſedes all errors, 
except corruption or partiality, which are not pretended in this caſe ; 
and it is fit it ſhould be ſo, otherwiſe there never would be an end 
of things. The injunction was not indeed diſſolved on that motion; 
becauſe then execution might be taken for the whole penalty ; and 
then the plaintiffs might be put to bring a new bill; and therefore 
{pecial liberty was given to take out execution for the ſum awarded. 
Ihe plea put into the bill, which was to open the award, was alſo 
very ſolemnly argued, I allowed the plea of the award; in conſe- 
- quence of which, the injunction, if there was one, was diſſolved 
of. courſe. One would have thought, there would then have been 
an end of it; but a new bill was brought, and a motion for in- 
junction thereon. I am of opinion, that within the reaſon of the 
caſes above-mentioned, and the courſe of the court, it was not re- 
-gular, and that ſuch motion ought not to have been made ; at leaſt it 
ſhould have been a motion bringing the whole circumſtances before 
the court. Sappeſe, the former injunction had been diſſolved by a 
decree, at the ſame time diſmiſſing the bill; there could not be a 
new bill and injunction without. a ſpecial motion laying the whole 
circumſtances before the court; for then it would be in the 
Tower ef any one to obtain an injunction. If the anſwer is not ſuf- 
Vol. II. . ficient 
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ficient, exceptions are ſhewn for cauſe; and if any one is allowed, it 
would keep up the injunction. It is faid to be a new equity veſted 
in the repreſentatives of Lord Pomis ſubſequent to the time of the 
former bill, and therefore they ſhould bave the benefit of it in this 
ordinary ſhape ; if ſo, upon arguing the plea the bill onght to bave 
been amended ; or rather (as it was ſubſequent matter) a ſupplemen- 
tal bill charging it; which would have put the plea out of the caſe, 
ſo that a new plea ſhould have been put in: but I deny the princi- 
ple, that this is a new right. The plaintiffs had exactly the ſame 
right, when the bill was filed in 1743. for if Lord Pow:s was only 
a ſecurity for Gage, the ſurety is certainly intitled to the whole 
equity his principal had; and therefore, if they had an aſſignment 
from Gage, they might have made uſe of the debt or demi nd due 
from the eſtate of Cantillan to Gage, to defend themſelves againſt this 
demand by the repreſentatives of Cantr/lon on them as ſureties for 
Gage by having an account taken, and that ſet off. I cannot believe 
they did not know they had that demand; becauſe it is now admit- 
ted, that a bill had been brought by Gage in 1740. founded on that; 
ſo that there was a Lis pendens concerning theſe demands at the time 
of their bill in 1743. then why were not theſe demands ſtated in that 
bill? I they did not know it, it would rather be a foundation for a bill 
of review, as not known to Lord Powrs or his repreſentatives. If there- 
fore the courſe of the court had been, that on exception for cauſe to 
maintain the injunction, a material exception ſhould be opened (as 
was the courſe formerly) I ſhould not have thought this an exception 
to maintain that injunction. 22 


But I ſhall ground my opinion particularly on the 24 point, the 


_ circumſtances of that order in 1743. It would be dangerous, that, 


after what has been done, the parties might file a new bill, and move 
for an injunction until anſwer, without taking notice of that order. 
If fo, it would be granting an mjunction by the court not only 
againſt proceedings at law, but their own proceedings; for this is an 
order made in direct contradiction to the order in 1743. without diſ- 
charging it; which is irregular : ſo that it depends not in all the 
parts of it upon the ſtrict courſe of the court as to injunctions, but 
in the court's diſcretion. The whole ſhould have been brought be- 
fore the court, and then it would have appeared, this new bill was 
founded on an equity exiſting materially at the time of the former 
order; the ſurety being intitled to any equity the principal had. This 
order is therefore irregular. | 


As to the laſt queſtion, I agree with the plaintiffs that the irregu- 
larity may be ſubmitted to and waved by the parties affirming it by 
his own act, though at firſt irregular : but nothing of that was done by 
the defendants; any act founded on the injunction would certainly be a 


waver of that irregularity, affirming that a regular injunction ſubſiſted. 
2 The 
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The defendant has applied for time to anſwer, but that may be ap- 
plied for, whether there is an injunction or not, to avoid proceſs of 
contempt. This order then in 1749, ought to be diſcharged; and 
it would be an imputation upon the proceedings of this court, if it 
ſhould hold fo ſtrict a hand as to ſay, theſe forms of the court as to 
injunctions, which are neceſſary in general, ſhould go to that extent 
as to be allowed without the merits entered into, after examined by 
an arbitrator which on a plea of the award was allowed; eſpecia'ly 
when grounded on an equity, which if not connected with the ori- 
ginal proceedings would be no equity at all: and, when tacked to 
the other proceedings, an anſwer ariſes thereto, that, if ſo, it was 
an equity ſubſiſting at the time of their bringing the former bill in 


1743: 


— — October 155 1750. | Caſe 7. 


\ 1 OTION that ſervice of ſalpæna to hear judgment on a per- gu 


ſon who acted as ſolicitor for one of the defendants, Mrs. vice diſcretio- 
Pamfillen, might be deemed good ſervice 3 her clerk in court not be - . FR 

ing to be found, nor any one attending at his office, nor the defen- 
dant, but they had found the laſt place of her abode. _ A 


Lord CHANCELLOR, 


I never knew it done, eſpecially upon a ſolicitor, who ſays he 
- knows not where his client lives. But as theſe orders for ſervice are 
pretty much diſcretionary, it will be no great harm, to allow it to- 
gether with leaving a copy of the preſent order with ſome perſon in 
the houſe, which was the defendant's laſt place of abode. . 


Taylor verſus Philips. Oct. 17, 1750. Caſe 8, 


LoRD CHANCELLOR, 


HERE is vo inſtance of this court's binding the inheritance of an 1 
L infant by any diſctetionary act of the court. As to perſonal things, pound by act 
as in the compoſition of debts, it has been done; but never as to the of the court. 
inheritance; for that would be taking on the court a legiſſative autho- 


rity, doing that which is properly the ſubject of a private bill. 


It was urged, that the court had gone a good way, and Mr. Chet- 
aynd's caſe by Lord Talbot mentioned. ; 


LoRÞp 
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Lord CHANCELLOR. 


There was an election to be made; fomething was neceſſary to be 
done. I remember I was of opinion with the decree, when it came 
afterward in the Houſe of Lords, : Ik ag 


Caſe q. Fenhoulet verſus Paſſavant, Oct. 17, 1750. 
Scandal in- F 3 *1 . « 
. XCEPTION to the maſter's report that the bill was impertinent 
7 e ] | only; the reference being whether ſcandalous and impertinent. 


Lord CHANCELLOR. 


Nothing rel-- Scandal may be taken advantage of at any time, impertinence not; 
vant, ſcanda- if reported ſcandalous, it muſt be impertinent of courſe ; but it may 
m_ be impertinent without being ſcandalous. The ſingle queſtion is, 
- whether theſe charges, referred for ſcandal and impertinence, may be 
relevant to the merits : and the majus or minus of the relevancy is not 
material; which turns on this, whether plaintiff has any ground for 
this ſuit or not; for if relevant, it cannot be ſaid they are ſcanda- 
lous or impertinent. Otherwiſe it would be laying down a rule, that 
all charges of fraud are ſcandalous ; which would be dangerous, and 
cannot be the rule; for nothing pertinent to the cauſe can be ſaid to 
be ſcandalous. So in a bill to ſet afide deeds for fraud, there are often 
groſs charges, which may be as well ſaid to be fcandalous as this. 


Caſe 1. Meliorucchy verſus Meliorucchy. OF. 19, 1750. 


Security for M on part of defendant, after applying for time to an- 
colts by plain- ſwer, that the plaintiff, who in his bill charged himſelf to be 
— 9 reſident at Florence, ſhould give ſecurity to anſwer coſts: and the caſe 
mould be ap- of Glamorgan v. Rugby was cited, where his Lordſhip held it pretty 
pliedfor before much in diſcretion of the court, and might be taken advantage of at 


PLL 7 any time on the circumſtances, 


it appears on 

face of bill, or 1 bo 

55 LoRD CHANCELLOR. 

dant's know- * „ 535 3 | 
ledge. This has come once or twice before me. If on the face of the 


bill the plaintiff appears to be beyond ſea, as it does here, or if at the 
time of filing the bill it appears you knew it, you may apply for ſe- 
curity to anſwer coſts; but advantage ſhould be taken of it in the 
firſt inſtance before anſwer, or time prayed to anſwer ; otherwiſe it 
is waved. If indeed you are ſtrangers to it, and it comes to your 
knowledge at any time in the courſe of the cauſe, it may be prayed; 
but here it is waved, it appearing on the face of the bill, * 

Ex 
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Ex parte Wright, OX. 20. 1780. Caſe 11. 
„ » 17 
a Lord CHANCELLOR, ; 


IN paſſing the accounts from time to time of a lunatick's eſtate, No cofts of at- 


notice ſhould be always given to ſuch of the lunatick's relations tending on lu- 


to attend before the Maſter to check the account, as would be inti. ek ate: 


tled to a ſhare of his eftate, if he had been dead inteſtate : but they 
are not to be allowed the coſts thereof, unleſs ſome ſpecial caſe laid 
before the court; as that they were at expence on ſome extraordinary 
litigation as to the account. Otherwiſe if every ſuch relation, who 
thought he had an intereſt to attend, ſhould have the coſts, it would 
bring a great burthen on the lunatick's eſtate, 


Ex parte Stanley, Ocz. 20, 1750. Caſe 12. 


D* TITION to ſuperſede a commiſſion of lunacy preferred by 
the neareſt relations of the party. 


Lord CHANCELLOR. 


It ſhould always be in the name of the perſon, who has recovered 
a found mind. E 12 


5 —, Oct. 22, 1750. Caſe 13. 


2 n by Owen to be diſcharged from a contempt and voluntary re- 
. cuſtody for non-payment of coſts taxed for ſcandal and imper- leaſe by client 
tinence againſt F. Liſter, who had executed a releaſe to Owen; which . AA 

releaſe, it was inſiſted, ſhould bind Broom the clerk in court, who bis lien for 


carried on the proſecution againſt the petitioner. coſts, 


Lord CHANCELLOR, 


The clerk in court has a general lien on the duty recovered by 
his diligence and expence ; which extends as well to collateral pro- 
ceedings as to a decree. But it is objected, that the client has releaſed 
it to his adverſary, and that that binds his ſolicitor or clerk in court; 
who, though they have originally a lien, on what has been recovered 
by their expence, diligence, and coſts, yet that is not to extend to 
that degree as to prevent the client faicly and honeſtly from making 
an end with his adverſary, I am of that opinion, provided any 
thing appeared to be paid, If the client had by compoſition, or any 
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reaſonable conſideration for the coſts, made an end with his adver-- 
fary, I would not ſuffer this equity to be ſet up: but if a clerk in 


court, having this equity, ſhall be diſcharged by a mere voluntary re- 


| leaſe executed by his client and his adverſary, he might be defeated by 


Caſe 14. 


Fraudulent 
bankruptcy. 


On contradic- 


a colluſion ; like the caſe ariſing out of Hertfordſhire about a year ago 
on motion. This is the diſtinRtion ; the coſts are not paid; no com- 
ſition or conſideration ; but a mere voluntary releaſe ſet up to de- 


feat the clerk in court; which might be done in any caſe; if the 
court ſhould ſuffer this. Had there been any conſideration, I ſhould 


have laid weight thereon ; but no ſuch appears on evidence. 


As to this contempt therefore, and the attachment thereon, let 


the petitioner be diſcharged on payment to Broom ; it appearing that 


F. Liſter has executed a releaſe. 


"hy 


Ex parte Lord, Oct. 22, 1750. 


ET! TION to ſet aſide a commiſſion of bankruptcy as frau- 
dulently obtained. 


Againſt which it was urged, that this petition was founded on the 
aftidavit of three perſons, who by their voluntary affidavit came now 
into a court of juſtice, and ſaid, they were perjured; having ſworn 


themſelves creditors, when they were none. Then the rule of the 


civil law held, ſemel malus ſemper praſumitur efſe malus in eodem ge- 
nere; and it appearing to the court, they ought to be proſecuted for 


perjury on the late act of parliament. 


LRD CHANCELLOR, 


The oeneral rule is, that whoever produces the affidavit of a per- 


tory affidavits fon to contradict a former made by that perſon, ſhould produce him 


of ſame per- 
ſon, perſonal 


examination 


required. 


in court ; a-perſonal examination being required: of which there 
was the ſtrongeſt inſtance in Lord King's time, when I was Attor- 
ney General. There were ſeveral perſons, who had been induced 
into this practice; and in conſideration of 25. 6d. a- piece came and 
ſwore themſelves creditors under the commiſſion, and ſigned the 
certificate; which was obtained thereon. The matter was diſcovered, 
and they attended i in court: Lord King recommended it to me to 
proſecute them for perjury; which I did. Here the perſons made 
the diſcovery ; which was not in that cafe; and there is ſomething 


| weaker here, for none of them ſwear to any reward. 


Jet the commiſſioners inquire, whether theſe three perſons were“ 
creditors of the bankrupt, and for what conſideration; and at what 


time the ſeveral notes, under which they have proved their debts 
. under 
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under the commiſſion, were given by the bankrupt ; and whether 
any confideration ; and at whoſe inſtance or ſolicitation they were 


given ; and inquire into the reality of any other debt, as they ſhall ſee 
cauſe, | | | 


This is a proceeding, which if allowed, it would be better, the 
ſtatutes of bankruptcy did not ſtand as a law: the court ſhould not 
in the leaſt give way to it. 


Blinkhorn verſus Feaſt, October 24, 1750. Caſe 15. 


Maa by his will gave to two perſons particular ſpecifick lega- 
A cies, ſeverally to each by name, and in the laſt clauſe made 


them joint and ſole executors, ſaying nothing of the reſidue. The 
executors were infants, 


The next of kin brought this bill, claiming the ſurplus as a reſult- 
ing truſt within the rule, where executors have ſomething given : and 
that the next of kin will be aſſiſted here as well as an heir at law. The 
court in theſe caſes has gone upon general rules; not diſtinguiſhing - 
between one joint legacy to the executors, or giving different legacies: 
but from giving theſe diſtinct and ſeverally, teſtator could not intend 
they ſhould take the reſidue jointly; and though theſe are ſpecifick 
legacies, it is ſettled, that, if given abſolutely, it is the ſame as if 
pecuniary. 


For defendants: The executors have a legal right. By the rule of 
law the making an executor is putting him in teſtator's place; ſo 
that he cannot be witneſs for the will, not even in a court of equity, 
becauſe he is intereſted. The ground, on which the court goes in 
the above rule, is, that teſtator intended him this and no more; and 
therefore the reſidue ſhould be looked on as undiſpoſed. Foſter v. Munt, 
1 Ver. 473. 2 Ver. 648. was determined on very particular circumſtances, 
and a very ſtrong implication that the reſidue was not given; there 
being a legacy to executor for care and pains. From that caſe a ge- 
neral rule was ſet up in this court, and ſeveral years before it was 
brought back to common ſenſe and reaſon; for it was at firſt con- 
tended for, wherever a legacy was given, any how, and whatever 
other difficulties aroſe. At laſt the rule was eſtabliſhed, that where- 
ever a particular legacy was given by expreſs words, ſo as to ſhew 
that particular gift was unneceſſary, if teſtator intended the legatee 
ſhould take the reſidue by making him executor, he ſhould conſe- 
quently be truſtee for next of kin: but that equity may be cebutted 
by parol evidence, that teſtator meant it. It is now ſettled, that the 
barely being a wife executrix takes away the preſumption, ſo that ſhe 
is not excluded. So where the particular legacy to the executor is 
ſubject to a contingency or limitation over, that does not exclude 


from 
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from the reſidue; becauſe it was neceſſary to give him the 

particular legacy expreſſly, in order to ingraft thereon. So where 
the legacy is with an exception, that will not afford a preſumption : 
alſo-where one executor has a legacy, the other none. Where there 
is any thing ſhewing, that it was proper for teſtator to do this, and yet 
to intend them the reſidue, the implication fails, and there is a ſtrong 
reaſon here, viz. teſtator's intending to prefer one executor to the 


other, and to make a difference between them: but no preſumption 


ariſes thence, that he intended them nothing elſe. In Buffart v. Brad- 


ford, Nov. 27, 1741. teſtator gave one executor a conſiderable legacy, and 


to the other, his wife and children, a legacy for mourning : your 
Lordſhip held it clear, that a legacy to one ot two executors excludes 
neither from the reſidue; and that you ſhould think it hard to ex- 


. clude an executor by a legacy for mourning. It is the act of parlia- 


ment, which gives this to the next of kin ; not that they are favoured 
in this court; and the above rule has gone far enough already. Be- 
fide, theſe executors are infants, and muſt be intended to be made 
executors for their own benefit; and teſtator has given his whole 
eſtate between both of them, but the reſidue is not particularly given. 
But, if it was neceſſary, there is parol evidence ſufficient, that teſta- 
tor intended to leave the whole to them; and that is admitted in 
caſe of fraud, to aſcertain identity, and rebut an equity. 


Loxp CHANCELLOR. 


There is but one queſtion: whether on the conſtruction of the 
will here is a reſulting truſt of the refidue of the perſonal eſtate, over 
and above debts and legacies, for the next of kin? 


There might have been another incidental queſtion upon the read- 


ing the parol evidence: and it is certain, that it has been read to rebut 


* 2 Ver, 667. 
Eq Ab. 245 
Talb. 240. 


an equity ariſing from a reſulting truſt; as in Littlebury v. Buctly. 
But ſince Brown v. Seluyn I have been extremely tender of admit- 
ting it in queſtions of this kind; though I never doubted it, where 
it was to aſcertain identity; or, in caſe of collateral ſatisfaction, where 
there was a legacy by a father, and afterward a portion given. Not 
that what was done there was final; for Lord Talbot changed his opi- 
nion in the courſe of the cauſe. At firſt he read the evidence; and 
took time to conſider of the point on the will; and next morning 
declared, he had changed his opinion as to the admiffion of the pa- 
rol evidence, and had it ſtruck out of the minutes; which might 
poſſibly be from his going on the words in the will, as has been ſaid. 
This is only to explain and introduce this declaration, that I do not 
give an opinion to reject this evidence in all events, but to lay it out 

of the caſe, as there is no neceſſity to enter into it at preſent. 
This brings it to the queſtion of reſulting truſt; for there is no 
pretence of an inteſtacy ; for he has died teſtate as to his whole 
I eſtate, 
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eſtate, from his having made executors; as to which I remember 
a motion in B. R. (when I was a ſtudent) for a prohibition to a ſuit 
in the eccleſiaſtical court to, compel a diſtribution of ſuch a ſurplus ; 
which was granted; for certainly he was dead teſtate, by making a 
will and executors, as to his whole eſtate, and could nat be dead in- 
teſtate at the ſame time. I have not a good while had a caſe before 
me on the head of reſulting truſt; and was glad of it, in hopes that 
people were grown ſo wiſe as to diſpoſe of their whole reſidue in 
favour of their. executors. The queſtion is, whether each of thele. 
executors having diſtinct particular legacies, not to both jointly, ex- 
cludes them from the ſurplus of the perſonal eſtate? I am of opinion, 
it does not create a reſulting truſt for the next of kin. The caſes on 
this head have been various. Lord Harcourt in general leaned in 
opinion to the executors ; but theſe caſes have gone by ſteps. The 
firſt was Foſter v. Mount; and it was a good while before the grounds 
thereof were ſettled ; for the vehemence with which Lord Jefferies 
unfortunately uſed to deliver himſelf, made it thought a caſe of 
fraud; but being afterward inquired into in another caſe, it appeared 


there was no colour of fraud. From that time it was taken, that 


| where a legacy was given to an executor for his care and trouble, and 
no refiduary bequeſt, there was a reſulting truſt for the next of kin; 
and a plain reaſon for it; for there was ſomething more than the im- 
plication ariſing from giving him the legacy only. Afterward it came 
to be a maxim, that it was abſurd to give all and ſome ; and thence: 
an implication, that by giving part expreſly, he did not mean to 
give the whole impliedly; and therefore it has been determined, 
that any legacy generally to the executor excludes him from the 
benefit of the ſurplus, and makes him truſtee for the next of kin. 
But all theſe caſes have been to prevent the teſtator's being ſurprized 
into giving away a great ſurplus of the perſonal eſtate unadviſedly, 
merely by naming an executor. But ſeveral limitations have been 
introduced on this rule; as where the legacy, whether ſpecifick or 
pecuniary, is given to the executor for life, that does not exclude 
him from the reſidue; becauſe he meant to take that particular legacy 
out of the reſidue for the ſake of giving him a limited intereſt. Fur- 
ther, if teſtator has given a legacy for life or years, and the reſidu- 
ary intereſt over to another, (which was the Ducheſs of Beaufort's 
caſe) the court has faid, that is not ſufficient to exclude executor 
from the ſurplus; becauſe that might be for the ſake of taking out 
the intereſt given over. So where a legacy, with an exception out of 
it, as in a gift of a perſonal thing, with ſome exception, of which 
there was a caſe before me and Lord Talbet, and we both held, that 
would not exclude the executor ; as that legacy was inſerted, not for 
the ſake of the executor, but to introduce the exception. Afterward 
came Buffart v. Bradford, where I held, that it excluded neither ; 
becauſe there was a plain reaſon, for which the teſtator might give 


that legacy to one excutor, for the ſake of giving him a preference 
Vor. II. I in 
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in value to the other; as from the implication of law, in making 


them executors, they muſt take jointly and equally; which is within 


the ground of the other caſes, So far has been ſettled in this court: 
NOW comes a caſe, in which two infants are made executors ; who, 
it is unlikely, ſhould be made executors for the ſake of adminiſtra- 
tion of his eſtate only, {which is a circumſtance ſtrengthening ir, 
though I do not rely on that,) and each has particular legacies out of 
his perſonal eſtate, I am of opinion, that will not exclude them 
from the benefit of the ſurplus for two reaſons. Firft, he might 
give theſe legacies for the ſake of the inequality of diviſion of his 
perſonal eſtate among theſe executors; which is plain; for if it reſted 
on the force of making them executors, it would be equally divided 
among them; to prevent which he takes out ſo much by way of 
particular legacies, giving ſuch a mortgage to one, and ſuch a mort- 


gage to the other, the value of which is unequal, But, ſecondly, 


another reaſon might be given, for the ſake of their having this by 
way of diſtin& intereſts to themſelves in ſeveralty, not liable to ſur- 
vivorſhip by death of one, Conſequently no implication can ariſe 


from hence, that by giving theſe particular legacies he meant to make 


them truſtees : and this is ſtrengthened by both being infants, who | 


cannot be intended to be executors in truſt for ſtrangers. 


The bill therefore muſt be diſmiſſed, ſo far as it ſeeks relief con- 
cerning the teſtator's perſonal eſtate, without coſts. 


Lord Chancellor afterward faid, he had looked into Brown v. Sel- 


dyn, and that there was no expreſs bequeſt there of the teftator's 


debts, as was apprehended, but a general bequeſt of the reſt and re- 


ſidue, &c. which he mentioned, that the Rate of that caſe might 
not be miſtaken, 


Eaſt ver/us Cook, October 30, 1750. 


E RE MIAH CO FF by his will gave 10001. for the benefit of 
his daughter for life; and afterward to be divided among ſuch 
child or children as his daughter ſhould leave at the time of her de- 
ceaſe, That daughter had married William Eaſt; who by his will 


\ recited, That“ Gif had agreed to give his daughter 1000/. in mar- 


** riage, but did not, but by his will gave 10001. to his daughter for 
« life and afterwards to go among our children.“ Afterward he 
ſays, ** Goff was a worthy and honourable gentleman; and, I believe, 
** was perſuaded, his giving the 10004. in that manner was perform- 
ing the agreement; which tooo/. with other money I have laid 
* out in bank ftock : now, in honour of his memory, and to make 


good his intent and will, I give to my wife 1000/7. and after her 
death equally to my two ſons William and Gilbert; my daughter 


« Lady 
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Lady Parker Long having, in her marriage ſettlement, releaſed 
1 her right under the will of Go of, if ſhe had any.“ 


Grlbert, as ſurviving his mother, brought this bill againſt the re- 
preſentatives of his father to hive a transfer of this 1000/7. bank 


_ ſtock; 


| Defendents-infified] the plaintiff was intitled only to half; becauſe 
his father's will had made a variation from his grandfather's : and 
next, that this claim being in contradiction to his father's will, if he 


inſiſted on it, he muſt give up the beneficial legacies and portions : 


therein, according to Nays v. Mordaunt, and Billing v. Dacres; by 
the late Maſter of the Rolls in 1743. where the ule of jewels were 
deviſed'to the wife during widowhood, and then over; alſo money- 
legacies, coach and horſes: ſhe marrying again, claimed the jewels 
under a ſettlement, whereby the was intitled to them abſolutely. It 
was held, that if ſhe inſiſted on that claim, the muſt relinquiſh her 
legacies under the will. 


For plaintiff : William Eaſ intended the will of Gf ſhould be 
performed abſolutely, and that this 1000/. bank ftock ſhould be 
conſidered as the 1000/. thereby given ; and then that intent cannot 
be altered by the manner of ditecting it. In Huggins v. Alexander, 
9 Nev. 1741. Jobn Alexander deviſed to his wife all jewels, plate and 
furniture; then all his real and chattel eftate, ſubject to two annui- 
ties due to his wife, in truſt to ſell and pay thereby all his debts; 
and all the refidue of his eſtate to his children; and that it was his 
expreſs intent, that his perſonal eſtate, thus given to the children, 
ſhould be exempt from payment of debts. The real and chattel 
eſtate was not ſufficient to pay all the debts and thofe two annuities. 
The wife inſifted, that even the perſonal ſhould be liable to make 

up the annuities: the children, that then ſhe ſhould forfeit the other 
legacies. The court held, that though plainly intended, this perſo- 
ſonal eſtate ſhould be exempt, it was not ſuch a contradiction of the 


will as ſhould defeat her of her legacies: the intent was, the ſhould - 


have the annuities, as well as that the perſonal ſhould be exempt; 
and the law ſubjects the perſonal to debts, which ſhe might infiſt on 
without ſuch a contradicting of the will. In another caſe, teſtator 
deviſed all his jewels to another, and legacies to his wife; and held, 
ſhe might claim her paraphernalia. 


Lord CHANCELLOR. 


This is a very particular cafe; for if taken on either will it is. plain : 
the only difficulty is, from the neceflity that both wills muſt be taken 
together. It is a caſe for making both wills conſiſtent, if the court 
can: however if there is any claſhing between one and the other, 

2 jiuſtice 
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juſtice requires the will of Gef, original owner of the money, 
to be principally conſidered ; for though Eaſt has made a reci- 
tal of a promiſe from Gef, yet it was not ſo as to be a binding 
obligatory contract; for no contract or agreement in writing appears; 
ſo that it was only an honorary obligation on Gef, and ſatisfied by 
him; as Eaſt has reaſonably taken it. Taking it on the will of Ge, 
jt is plain he meant that no. repreſentative of any children dying in 
life of the daughter, ſhould take any benefit of this ſum or the pro- 
duce of it, but that it ſhould go as an increaſe of fortune to thoſe 
children in being at the time of her death; for he could not tell who 
would be the repreſentatives of thoſe who died in her life; and there- 
fore could not mean them. But certainly this is not deciſive in the 
cauſe ; for the will of Eaſt muſt be confidered, and whether that 
has made an alteration. It ſeems to do ſo on the particular word- 
ing of it; but I am of opinion, it was not his intent to 
make an alteration : and, conſidering all the words of it, he has 
not, except as to Lady Lorg and his purchaſe from her: and I be- 
lieve it was the introduction of that alteration has occaſioned ſome 
obſcurity in this will. He could not intend to recite Ges will 
falſely ; but has recited it ſhort and defeRtively : nor could he mean 
to make an alteration in the ſubſequent deviſing part any more than 
in the recital, If it had ſtood on the deviſe to the two ſons, as an 
original bequeſt by way of limitation over to them after an uſufruc- 
ruary intereſt for life to their mother, though both had died in her 
life, it would have gone equally to their repreſentatives, they being 
tenants in common; but all the words are to be taken toge- 
ther: for how does he make good Goff 's intent and will, unleſs he 
Order of acts conformable thereto ? In conſtruing wills it is not neceſſary to 
words in wills take all the words in the order they are. Suppoſe he had ſaid, in 
not conticer- Honour of Geis memory he gives it to his wife, and afterward to 
tent better an· his two ſons, equally between them according to the will and in- 
iwered other- tent of Goff, or to make it good (which is the ſame) it would 
e. have made it beyond all doubt by inſerting thoſe words ſubſe- 
quent to the bequeſt to the ſons; for then it would be only a be- 
queſt to them in the ſame manner as in the will of G; and it 
would be ſubject to juſt the ſame contingencies. This 1s the ordi- 
' nary and common conſtruction in wills, not to conſider exactly the 
order of placing the words if it would better anſwer the apparent in- 
rent of the teſtator otherwiſe, It 1s plain this would be ſo; then 
the placing thoſe words in the beginning or end of the ſentence makes 
no difference, The following words ſhew he had no intent to alter 
Gcf 's will in reſpect to all his children, but only his daughter; from 
whom he had purchaſed on her marriage any benefit ſhe might have 
under the will; and that this is the only reaſon of his naming” the 
two ſons; otherwiſe he would have left the expreſſion generally among 
the children, as Goff had done; but he could not do that without 
letting her in again, with whom he had compounded; and this is.the 
_ conſtruRion anſwering juſtice, becauſe this was the property of Gf; 
is 
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3s warranted by the frame and texture of the will, and anſwers the 
intent of the parties. | 


But admitting, for argument's ſake only, there was a variation be- Exceptions to 
_ tween the two wills; and that the latter, notwithſtanding the tefe- the ruleof not 
rence to the other, would bear the conſtruction put on it by the de- 35 . 
fendants, I am of opinion, the right to this ſum muſt have reſted will acd in 

on GIs will: and that introduces the queſtion, whether the plain- contracidtion 

tiff can break in on the conſtruction of his father's will, and at the Heere 5 
ſame time claim the portion therein, according to the rule in Noys v. of — ex- 
Mordaunt of not claiming by one part of a will in contradiction to preſſed not is 
another; which is a true rule, but has its exceptions? And it is far — Ty 
from being clear, that if the conſtruction of Eaſ's will was, as con- 

tended for the defendant, that it would have that conſequence ; for 

ſeveral caſes have been, and ſeveral more may be, in which a man 

by his will ſhall give a child, or other perſon, a legacy or portion in 

lieu and ſatisfaction of particular things expreſſed, which ſhall not 

exclude him from another benefit, though it may happen to be con- 

trary to the will; for the court will not conſtrue it as meant in lieu 

of every thing elſe, when he has ſaid a particular thing; which Eaf 

has done 1n his will; declaring what the proviſion for the plaintiff 

ſhould be in ſatisfaction of, not of this ſum of money. 


Let the defendant therefore transfer it to plaintiff, without coſts on 
either fide. ny 


Pearce verſus Chamberlain, Oclober 30, 1750. Caſe 17. 
At the Rolls. 


XRTICLEs between Robert Plummer and Daniel Pearce reci- Articles of 
| ted, that Plummer had carried on the trade of a brewer at pr oy 
Hoddeſdon, and had employed Pearce as a ſervant and brewer ; who ro 1 
having behaved himſelf faithfully, Cc. and advancing a moiety of fit of execu- 
the value of the effects, he took him into partnerſhip for nine years, * 
if Pearce ſhould fo long live; but if he lived to the end of the nine years, F oo 
the partnerſhip ſhould continue for any further term not exceeding 
twenty-one years, as Pearce ſhould deſire, on giving notice to conti- 

nue it. It was provided, that notwithſtanding the death of Plum- 

mer it ſhould be carried on by his repreſentatives ;- and that if Pearce 

ſhould give that notice, he ſhould not have it in his option to pay off 

= repreſentatives of Plummer, and carry it on himſelf, but with 

them. | n 


This bill was by the widow and repreſentative of Pearce, againſt 
the repreſentatives of Plummer for an account, and for liberty to carry 
on the trade with the defendants, | 
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For defendants was cited Godfrey v. Browning, 7 March. 1742. 
whing' it was held, that one copartner could not appoint a repreſenta. 
tive to carry on the trade after his deceaſe ; otherwiſe it might fall to 
the lot of an infant or perſon. not at all fit to carry it on; and —_ 

v. Burfield, B. R. Paſchæ 1746. where it was held, that a 
venant to teach a boy his trade was : reſcinded by the death 4 the. 
maſter, on the ground that it was a bond to ſerve beben. and 2 

he was not bound to lerve an executor, - 


For plaintiffs: It might be ſo where it is a general te ; 
for then the death of one partner would determine it: but not fo 
where a particular term has been agreed on: but if there was a caſe 
for that, it would not do here; becauſe the proviſion for the repre- 
ſentatives ought to be mutual, and ſhews, they did not guard againſt 
an infant's carrying it on. No caſe is cited to ſhew,, that all partner- 
ſhips muſt continue or conclude on the living or death of the prin- 
cipals.. On the death of the maſter the boy cannot become appren- 
tice by a courſe of repreſentation, as then it might be to the = ig- 
norant perſon : but that is different from articles of. copartnerſhip in 
2 beneficial trade, wherein a right has been purchaſed for a period of 
years. In the caſe of Huddleſton one party was a lunatic, who could 
not carry on the trade; yet Lord Talbot thought himſelf bound by 
the articles, and obliged the other to oy it on for benefit of him- 


ſelf and the lunatick. 


Maſter of the Rolls. 


Conſidering the whole frame and deſign of the articles, Pearce was 
only admitted in eaſe of Plummer, and for his ſkill in the trade, and 
after that end was defeated by his death, it could not be the intent 
that any repreſentative of him ſhould have an opportunity to carry 
it on; as it might fall into ſuch hands as could not be of ſervice : 
and though it might come to the repreſentatives of one, and not of 
the other, that is by expreſs proviſion of the parties. Therefore on 
the articles, the plaintiff is not intitled to a decree to carry on the — 


nerſhip. 


© 


But as a general tics, the conſequence with regard to trade 
weighs greatly with me. It would be of ill conſequence in general 
to ſay, that in articles of partnerſhip in trade, where no proviſion 
for the death of either is made, they might ſubſiſt for benefit of an 
executor who may not have ſkill therein. The plaintiff could be 
of no uſe in carrying on the partnerſhip. Plummer wanted one 
' whoſe knowledge he could confide in. The plaintiff, the admini- | 
ſtratrix, is intitled to one third, the infant to the other two ſhares. 
Her inteſtate might be indebted, and the aſſets wanted to be diſtri- 


buted. It is improper therefore to ſuffer ſuch a conſtruction, unleſs 
I the 
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the party provides for it. I remember that caſe in B. R. it was an 

action againſt the ſurety in a bond conditioned for performance of 

the articles: the maſter, to whom the youth was bound, died ; 

the executors thought they might make ſome benefit of his time; 

and the view therefore was not to have him perſonally their ſervant, 

and to inſtru@ him further in the trade, but to put that benefit of the 

infant's ſervice into their own pocket. The court, conſidering the Apprentice 

inconveniencies attending apprentices or trade in general, if infants fo ee ae. 

were obliged to ſerve executors or adminiſtrators for remainder of 13 

the term, although not of the ſame trade with the infant, deter- of the term. 

mined it for the defendant, that the action would not lye. I alſo 
remember Huddlefton's caſe; and am pretty certain (though not very 

ive) that he was under a great dejection of mind, ſo that a 

commithon was i 00% for; but befote that queſtion came before 

the court, he had recovered himſelf, and was deſirous to carry on 

the partnerſhip : the court faid, theſe were accidents which could 

not be provided for; but that was no reaſon, when he had brought 

all his ſubſtance into trade, the other partner ſhould fay, that a tem- 

porary diſorder intervening ſhould deprive him during life from going One partner. 

on with the bufineſs, and that he ſhould put the whole benefit of noi duns 

the partnerſhip into his pocket, without accounting for it, So that _ diſorder, 

the court held, he had not forfeited the benefit under the partner- confidered a 

ſhip, but ſhould, notwithſtanding that accident, be conſidered as“ *. 

partner. That caſe depended entirely on that circumſtance ; and 

there was a proſpect of his recovery. 


Thorne ver /#s Watkins, October 30, 1750. Caſe 19. 


HE defendant was one of the executors of Richard Watkins, 
who reſided in Scotland, died there, and left his eſtate among 1 2 
his nephews and nieces, of whom the defendant was one; and was ad — 5 
alſs adminiſtrator, and one of the next of kin of William Watkins, bere, and ad- 
who was intitled to a ſhare of Richard's perſonal eſtate; reſided in miniſtration 


| TOTS here, wich 
England, and dicd inteſtate. debts or choſe 


| in aQion dye 
in Scotland; diſtcibutable as the reſt of his perſonal eltate. He An bc 


It was infifted for defendant, that in accounting for William's per- $0 if in other 
. ſonal eſtate, ſo much thereof, as ſhould ariſe and accrue to his ſhare foreign coun- 
from Richard's perſonal eſtate, ſhould be accounted for in a different Pebis rotow 
manner from the reſt; vix. ſhould be diſtributable according to the the perſon of 
rule of the law of Scotland, where that muſt be got in, and where N oo 
half blood is not regarded: and it was compared to caſes, where it 
aroſe abroad, citing the caſe of The Hans Towns v. Jacobſon. 
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| Ana 4 esd gelang elke vel chere is no ground either 


from the nature of the property, ot the mannet in "rot wor =o | 


perty is to be recoovered. I heſec are, t diſtinct rights gl 


eſtate of Richard mult bo ſued in Scutiand, bedovered in that tight. 
 Wiltam reſided in England, and upon his dying inteſtate. the deſen | 


dant takes out adminiſtration, and by virtue thereof gives a hond % 


diſtribute according to the ſtatute of 1 here's that is, every. 


part of the perſonal eſtate which came to his hands Nhat ground. 
is there for what is inſiſted upon? Firſt, as to that Which into be 
recovered. If a man dies here, and adminiſtratiqs is taken ire, 
where he has left a perſonal eſtate and he has Aehts of part t 
abroad, in France, Holland; or the Hlantatiomio that ct be 4 
covered. in abroad by virtue of: thatprerogative-adminiſtratiog, | 
out here; but he muſt inveſt himſelf wick ſome right. rem dhe pro- 
per coutts in thut country; as adminiſtration from ithg Mn: 
nor of tke Plantations, if it ariſes there; which muſt he or 


and it is generally g . e e 8 
here; and then it tnuſt be diſtributed as „But thef preſent; 
is not ſo ſtrong as that now put; See e 06 


want that, but muſt ſue in the courts af; 


-KEQPBEL . 
petſonal eſtate of Richard; 7 nem nog * e 

it there: when it comes into the hands of the de: fee be er 

tain his own ſhare of Richard's perſonal eſtate to 11 own ule, oY 


be accountable for” that ſhare thereof belonging ito AHA en 
ſtands as to the recovery of it; and 5 not fo ſtrong or fi 


_ objection, as it would, if neceſſary to ſue as repreſentative of William to 
get in any part of his perſppal eſtate, But that is not ſo mat 


ial, as how 
it ſtands on the foot of the right, The perſon felided dhdUiet in Eng- 
andi all his effects 3 and letters of adminiſtration taken out 
ae prerogative court of Canterbury. He had no right to 
cifick part of the perſonal eſtate. of Richard v ateyer ; 01 
10 have that perſonal eſtate accounted for, and' debts ind: leg⸗ es Paid 


© »: 1: « @ptof it, and ſo much as ſhould, be his ſhare on the whole atebunt 


paid to him 3 which. is only a debt, or in natufe of a choſe in action 


Ades the eſtate of Millan. Then it comes to chief a a ſub- 


ject of England, LY: here, and adminifttation' of Bis perſonal 
ęſtate taken out. hers, with debts dye 8 5 or he in 3 — of 
Chale in action in 84 land to ber y 
ther that is to fall under a LR role of difp Sd from the reft 
of his perſonal eſtate. That never was 1 of, and would create | 
cagfuſion.. And this queſtion relates nat to the articles of union ; 
which indeed preſerve the laws of the different countries, the jariſ- 


Hens, dem a and tribunals of each country : but this queſtion 


be the ſame after, as before the union of the two crowns; and 


would be the ſame on a queſtion of this ſort ariſing in France or 
Holland, 


in the Time of. Lord Chancellor Harpwicks. 37 


Holland, whether to be diſtributable according to the laws of thoſe 
countries or of England. The reaſon is, that all debts follow the A 
perſon not of the debtor in reſpect of the right or property, but of 
' the creditor to whom due. Therefore in the caſe of a freeman of 
| Londen, debts due to him any where are diſtributable according to 
the cuſtom ; (otherwiſe it would be moſt miſchievous, if they were 
to follow the perſon of the debtor,) and then, when got in, it is diſ- ; 
tributed: and of that opinion I was in Piper v. Pipon. This alſo ZZ. „ 28. 
came in queſtion in the Houſe of Lords lately, in a caſe ariſing on the 
- lunacy of Mr. Morriſon; for there the queſtion was, whether the 
rule would be the {ame in the courts of Scotland? And the opinion / 
. was, that it would be the ſame; and it was taken, that it would be 
the ſame on a queſtion between a court of France and a court of 
England: it was the ſame; and different from the articles of union, 
This is juſt the lame caſe in reſpect of that. As to the Hans Towns v. 
Jacobſon, it was the caſe of merchants, ſubjects of England, going 
to reſide at Hamburgb, and is different. It never was thought that 
on the death of a perſon having thoſe funds a bill muſt be brought 
by the next of kin of a particular part of that perſonal eſtate : the 
rule muſt be, that a bill be brought for the whole, according to what 
I laid down in Pipon v. Pipon; otherwiſe it would deſtroy the credit 
of the funds: for no foreigner would put into them, if, becauſe a 
title muſt be made up by adminiſtration or probate of the preroga- 
tive court of England, it was to be diſtributed different fron the laws 
of his own country. | 


The defendant therefore muſt account for the whole. 


Alleyn verſus Alleyn, October 31, 1750. Caſe 19. 


Son was intitled, under the marriage-articles of his mother, Peviſe of re- 
to have 1500 J. laid out in land to his ſole benefit after the ſidue of real 
deaths of the father and mother. The mother died; the father, by 2e 8 


| i | a h for life not a 
a ſecond marriage had a daughter; and having made a proviſion for fatisfaQtion for 


her by a ſettlement, and by his will deviſed other parts of his eſtate 2 ſum to be 

. k TEL = . aid out in 
to his daughter and her heirs, and the reſidue in truſt for his ſon for und, in fee 64 
life, and then to the daughter with particular limitations and decla- articles. 
rations of that truſt ; and all his perſonal eſtate, except ſuch as was 
given to the daughter, to the ſame truſtees to pay all juſt debts and 
legacies; then to his ſon for life, with a bequeſt over to the daughter 


and her family, 


It was inſiſted this deviſe to the ſon was a ſatisfaction for the 15000. 


Voir, II. L Lord 


Caſe a0 | 1 W FE oland Wed. * 
Gh 5 he ank of "Eng 251035 178, 


Bill by execu- . 
tors oa loſs of 
notes in a liſt 


in teſtator's Wi 
hand ; che ft On the loſs; praying a decree for the payment upon offering to give 
— wh f ecurity to refund and indemnify the defendants, in caſe any\\vther 


property, aad Clairn ſhould. be made on them, There was no proof of tHheaQtUizl 


le fe to law, Io of. theſe or,of their being i in the aQtual.poſieſfioniof the. teſ- 
Rule of evi- tator a 27 his d 


N e t 1 ciao found aſter his deceaſe, containing a liſt! of theſe, 

law, Rafz wag ſeveral other notes, which wero:marked as fectived b y 
i =_ The defendantstherefore.refuled-to accept the terms offered; 
w ich, A's aid, aer never did, but where W to baue been 
the Perty 's RFOPESEY: - 2 HI DIV: ins 51 ot J 1113 990 os 
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Tos Bk aff; loge Abo e Riinislq od ↄobem Zaivncl 
5 WS Lok 1 kb GA Len nic blyodt 11902 901 u 38d3100 ; eto! 
405 «i piva fil 5 „A Blood Rif svõοd= ot 16041 eib blobclt 
: Fo. e po bequeſt as this, of the cefidue of real 

79 perſonal 705 1. end of juſt dehts; to teftatct's eldeſt 


5 and heir, for life 1 quld be conſtrued; by .this cout a Tari(- 
faction for the 1 50 4 ny, FU was intitled to under his mother's mar- 


\Tiage-articles. it hg. fi died in, life of the father, leaving Feveral 
er there Was no der; for them. So if hecſurvived, 
be did, apd had iſſue, alte ward. But it is aid, this — 
405 ad under iy will, conſidering. the income af the real-and; clear 
Income of the perlogal Ke his life, will amount, y compu- 
tation, to as much as he could-purchaſe an anguity for Hit life with 
Pig! I 000 but that is no e and cannot by conſſ rudiion malce a 
ir6viton by will, for life 14 ſatisfaction fpr an cftatelincfee;: to 
Bich the chilgrenare intitled 
Abd Upton v. P AO e beforc Lord Talbot, [where ahe-abſoluceptopercy 
was given, not for Jife ply. 2; ee ene deen 
Sg at this 8 0 conſtrued a 1a without any wounds in 
the will for it; and it would he contrary de the uin the oll. 
N. is geo, i felder muſt be conſideredo ag an debt by fp 2 
the't e 56 ek 0 ae by 10 defentens thecſonur es Las 
* 9. imiblog 10 Ansd S n bagsmob A 
15 MO V 4 ni bla gidtbios 
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Bill was brought by the repreſentatives of |Nichalarsbdlording;of 
King /lon, againſt the defendants, touching deveratiBublinnotes: 


81 1 


ich were ſaid not to be exiſting, but loſt. The bill was founded 


is death; except as to a paper, in the hand wri- 


* 
| 57 5 2 21 7 2 
F 180 5 2 18633 Jodi 1 & 


Weg Chancellor, thinking. it a hard caſe; cater it to deer 
the Bank to conſider of its and afterwatils in 1747. directed an 

iſe e to tty ING notes Mete the teſtatoc' property or nDο. 
til 9 | acts 2id 10 10 d (Eur 4212 i021. 

The iſſue never having been tried, a ſupplemental bill was now 
brought, and a petition. to rehgar- dhe length of time hl h Had 
Ling xe paſſe 1 Without, any other Sempand made on the 9 
ving 


”* 6 
: 23208 % 


m the Time f Lord 'CKRhbellor TADwick . 
having made the plaintiff's caſe ſtronger for the e preſumption of the 


toſs ; but that, if the court ſhould think proper direct an iſſue, it 
ſhould direct, that the above liſt — 8 read in evidence to the 
jurya for hoe Confiderbtion it would be, whether! it was proof of 
the teſtatot's property. in like manner as the Eburt has directed a 
man's: auler Teer {before f jury. r e „ 
igen 8 kcidctt zt 12H, ON e ee e ec 
1 Objetctecd 
voulib be tnak ing ones o. hand- writing evidence for bimſelf, con- 
tiatytoaigeneraſ rule. It is no more legal evidence of their being 
his pape ty, than his on ſaying ſo woold, if he had brought 9 — 
billion honν,jœꝝ̃G nil y for thoſe in his place. The rule of evidence 
is invailably the ſatrie as at law. This court's direQing an anſwer to 
be hnat at l has bern from the pecufiarity; for all the caſes, where 
that has i bern done, habe been here there was but the oath of AP 
witoeR contradicted- by the anfwer on oath of the defendant 3 
caſe ahjs>noutt cafhef fake a decree for” plaintiff, which wks 18 
adoptet>from"theoivilliw's not making a decree Again the pa 
— auth of , Angle wirneſs: then where the Court has 
— more fight would appear on further « ARS u 
on, / — miſſue, and 2 always Grote the anſwer to be 
— as weib ab the eines examined, otherwiſe it Would be abſurd. 


A demand on a bank, or goldſmith's note is merely legal; as your 


bor the ideſtpäante thy the et db lift TUE 0 it 
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Lordſhip held in Walmſley v. Child, 11 Dec. 1749. and directed the Ante. 


pls d beo Bis action. The loſs of bank notes is no groand 
ange t e juriſdiction, becauſe the contents may be proved i fo 


ade ns Well us here; although loſs of a bond will chagge 
3 Profert and Oyer of the bond is nece 


. 7 2 mot ſod of hotes. The indemnity is not objected to; the | 


77 being as to the property, which was admitted in 
Wa Ghia, 4 One of the Freut profits of the bank ariſes from 


loſtmotes; dand they think it of very great conſequence to © 1255 TH 


this, üg tvis:ander- fu 


ſpicious circumftances; for it is extraord 


that, ſoclatge: dealer as the teſtator ſhould not miſs'them in his 15 6 


if loſt. 0 His executrix and reſiduaty legatee; who ſurvived him half 
a c,, put in an inventory; and no evidence of this being within it. 

The ;þlaintiffs privately got an account from an inferior officer of 
the bank of ſuch: notes as were not received by teſtator, and then 


produce this liſt; which, if allowed, will give rom to colluſion. 


There is a diftio ion between thoſe that were id and crofſed,. of 


therefore they way be out of his poſton before he died. 


| | bs, 
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For plaintiffs : This evidence is prope r and legal; but, iB et s 
ich 4, ſhould be received here; this rand el, ba cireum- 


30¹ at ſtances 


which,abs plaintiffs admit there were four paid hy the bank, though, 
chert were more; which ſhews this is not a fair entry; and he, w who 
has clearly delivered out ſbur, may have delivered 6nt the reſt; and 


40 | 


time, is examined on interr 


CASES Argued and Determined 


ſtances and evidence which is founded on equity, and will not leave 

it to the ſtrit courſe of law: as in the ordering an anſwer 
to be read at law. So where a witneſs, indifferent at the 
ogatories, and afterward becomes inter- 
eſted, the court has ſuffered his depoſition to be read. No rule of 
evidence is univerſal, though it may be general. Such is the rule, 
that none can make evidence for himſelf ; for in Serie v. Lord Bar- 
rington, an obligee's own entry of the payment of intereſt on the 
back of the bond, after his death was read to take off the preſumption 
from length of time; and therefore made that a debt, which other- 
wiſe would not have been a debt at all: as was held 'by Lord Ray- 
mond, and afterward in the Houſe of Lords, upon a bill of excep- 
tions deſired by him; ſo that evidence under a man's own · hand- 
writing may be given for himſelf, Shop- books of tradeſmen and 
brewers books' have been read as evidence; as admitted in the caſe 
of Sir Stephen Evans, after a length of time. A parſon's books of 
his receipts of tithes, though no evidence in his life, may be pro- 
duced for his ſucceſſor, as proof of the fact of payment, though 
not of the right thereto ; the court confidering an aR,.-probable in 
its nature and by a proper hand, as not done to furniſh evidence to 
himſelf to his own benefit. Return of a reat-roll by a bailiff is evi- 
dence, that thoſe ſums were paid; a ſteward's book is evidence of the 
reality of a releaſe by his Lord; becauſe he could have no view him- 


ſelf, and was doing his duty. Entries by caſhiers and clerks have. 


been held; after their deaths, evidence of payment; becauſe, being 
entruſted, they were the natural perſons to pay ; and it will be pre- 
ſumed they made juſt entries. On loſs of writings the law is very 
indulgent, admitting very looſe evidence. Invoices ſent from be- 
yond ſea, are admitted, from the circumſtances, to prove property; 
and the ſeal of a notary publick allowed, if from beyond ſea, be- 
cauſe it cannot be proved in a better way : though not ſo of a no- 


tary publick here, Entries of births in family bibles, though en- 


tered for ſervice of the children, are never refuſed. It is impoſſible 


that the teſtator could have any view in this to the time of his death, 


or for the benefit of his executor, Mankind in general-only enter 
in their books this ſort of property. Here is a ſtrong circumſtance, 


that twenty out of twenty-four bank notes are now unpaid ; which 


number adds weight to the authority of this evidence. There can 
be no inconvenience in admitting it; the demand is ſuch, as that 
defendants run no hazard: whereas if not admitted, this will be an 
inſtance where juſtice cannot poſſibly be done for want of making 
the legal proof- required ; which might be in a very hard caſe; 
as of a widow unprovided for. Defendants own they have no right 
to the thing, though a legal demand, yet is the relief beiter 
here; like forgery, which though properly triable at law, this court 


has a concurrent juriſdiction for the ſame treaſon. 
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becauſe,, 


no demand 


tal matter mi all; becauſe ſuch matter muſt exiſt at the time of the 
dectec madd; and muſt. be ſuch as ch not be then known or 
madęruſr df: MWhergag this ſubſequegt length of time could not be 


ſuchaa matter : therefore it is an ĩimproper method: though, Ac 


dhe petitioni$6.xehiear git.is-proper, the decree not being incolled,,  _ 


21892 9111 cal elne &8 WIG yg 88 Desi nan v5 Are 

But ahn fingle queſtion now before me is, as to, the admiſſibility 
of -this iſt/ as evidence; which, it is. inſiſted, may be read. by the 
repreſentatives of rebolas Har ding prove, that at N. about the 
time af) dus death he had in his poſſeſſion, or was intitled to. 17 
notes, out i is wfiſted upon two, ways; firſt, that it is proper legal 
evidenet Bf this demand. on, the bapk. Next, ſuppoling it not firiftly | 
ſog(ithat t is a ſort of igdence; this court ought to admit in a caſe | 
of ahi kind z becauſe this bill is to have payment of the money not 
abſoltiteh o but on ſecurity to indemnify the Bank againſt any other 


42 


demanil fur che notes a therefore the court ought to read this 125 „ 


andi ghet iti as ſufficient to found a, decree. of this court upon ſuch. 
ſecurity, wel ach gui Io Fol M ein het 7 
9 oi 0s een! 9G 


As 


ain 
ee. 


other latter queſtion;; whether there is any difference between 
this ſagchn aurt of la; I am of opinion, there is not; and it would 


4 


bebof cmiſchievons conſequence to lay down a different rule of evi- 
dence dg iaquity, from what it would be at law: the rules of evi- Evidence in 
dence Jgrgeneral are the ſame in both courts, as to the matter of fuer as at 
fact z andi this is a demand at law. The bill is founded on the 

lola, andi praying payment on the ſecurity ; but that latter part 

does! not: vary the caſe as to the rule of evidence or queſtion 

of equity. A man is not intitled to bring a bill in equity in general Diference | 
for a ſatisfaction. upon a note loſt; he may for a diſcovery properly. 3 


It it is a bond, it is for ſatisfaction and payment of the money; be- and of a bond. 


cauſe at law he cannot declare without a profert and giving oyer On a vote the 


demand 1s at 


of the bond: but ihat is not the caſe. of a note; for if loſt, he may Law. 

recover lat law) thereon. There, may be circumſtances indeed in 

whichche may be intitled to come into equity in a caſe of this kind: 

but this is in general barely on the loſs of a note. It is ſaid, that by 

uſage of the Bank, eſtabliſhed among themſelves, they do on the 

loſs of a note pay the money upon ſecurity given to indemnify them; 

which practice of the Bank is made an equity; and as it is an eſta- 

bliſhed practice by a great corporation, in which conſiderable part of 
Vor. II. A | the 
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the money of the kingdom is veſted, their practice might be a 
foundation for the court to go on, in caſe a ſufficient account is 
given of the property of the notes: but til] as to the right to the 
notes it is a queſtion at law. I do not ſee, that the rule of evidence 
differs from what it would be at law; or that it was improper in this 
court to direct that ifſue to try that at law, vx. the property; which 
was tlie previous queſtion to that concerning the loſs, which from 
circutnſtances might be reaſonably collected. To ſhew that the 
rule of evidence is different, ſeveral caſes have been cited; the 
principal is that, where the court has ordered an anſwer of a defen- 
daht'to be read at law in evidence to a jury; which could not be 
done by the rules of law. That has reſted ſingly on this; that if 
Anſwer of there is a bill on an equity in this court, and the fact on which it 
Sefencant ariſes is denied by the anſwer, and the equity proved here but by 
de read to One witneſs by the plaintiff, he can never have a decree, if it reſts 
a jury. on the oath of the defendant againſt one witneſs, and no more: 
The reaſon. hut there ate caſes, in which the court has doubted concerning 
the fact, and has direded a trial at law: then the objection by 

the defendant is very clear, that if it was ſent to law barely, the 

plaittiff calls his witnefs, the defendant cannot make. uſe of his 

anſwer, and the plaintiff muſt recover, and therefore the conrt 

might as well reverſe their rule: to avoid which abſurdity the court 

 _ fays, the defendant's anſwer ſhall be read to the jury; for whoſe 
2 conſideration it will be, what credit the anſwer ſhall have: which is 
examined, Quite à diſtinct reaſon from what is infiſted on here. Another caſe 
though in- js, Where a Witneſs is examined on interrogatories, being at that 
3 time indifferent, and afterward by accident becoming intereſted in 
the thing in queſtion, the court has ſuffered his depoſition to be 

read; Which has been done on juſt reaſon ; becaufe his evidence 

muſt be taken as it ſtood at the time of his examination, which 

Witneſs to a ſhould not be ſet aſide, unleſs it could be ſupplied by other evi- 
bond goecom- dence z and the cafes have been of that kind, In courts of law, if 
ks ry bl. a ſubſcribing witneſs to a bond happens to be afterward repreſenta- 
gee; his hand tive of the obligee, and is forced to bring an action, you can never 
proved. examine the plaintiff there; it being impoffible : but the rule is to 
ſuffer his hand to be proved in like manner, as if he had been 

dead. But theſe caſes depend on the particalar reafons, which attend 


the circumſtances of them. 


| Yet if the plaintiff is in the right in coming into this court upon 
the offer of ſecurity, and lays before me legal evidence, I ought to 
One cannot read it; which brings it to the other 8 I am vnwilling to 
wake evi- give a ſtrict opinion; but thus far I will go, Several caſes are cited 
—_— him to ſapport it. The rule is, that a man cannot make evidence for 
Tr himſelf, What he writes or ſays for himſelf, cannot be evidence 
of his right, and conſequently cannot be for his repreſentatives claim- 
ing im his right and place: although Iwill not ſay, how length of 
time may vary it; but otherwiſe it cannot be any more than for 
| | — Ka 
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himfvlf, © As to the caſes. cited to prove that it may, the firſt is, Indorſeinenta 
that of indorſements by an obligee of the payment of intereſt; ef 
chat is diffetent; it is not a caſe to prove the original right to the intereſt evi- 
thing in demand at all. Indorſements by obligee of the payment coe 5 
of intereſt of à bond; are evidence againſt that abligee otigi- tior of time. 
nally in the nature of the thing; and the other is only conſe- 
quential evidence to take it out of the preſumption ariſing from 
ſeugch of time, that he ought to have the benofit of it an the other 
band; and in that caſe, I take it the indorſements were made and Serle v. Lord 
pore date within the 20 years; for if thoſe indorſements were dated — 
aſter the expiration of 20 years, though they were evidence of the 
atual payment of intereſt after that time, they would not be evi- 
dence to take it out of the preſumption. Another caſe was that 
of tradeſmen and ſhop-books ; which turns the other way; and no Tabea 
inſtance, Where entered in a man's own hand, that they have been hand, not e- 
admitted ex — . as evidence. At the time of ma- ddence. 
king the act of parliamept of J. 1. there was an opinion growing up, Eatries 
this” after a een length of time a man's own thop-babks ſhould 33 
be evidence for him after the year; to prevent which was that ace _ 
of parliament made ; as I have been informed by Lord Raymond upon om 
conſalting him. It was to take away that opinipn, that after the 
year that might be evidence. It is true, there are ſeveral inſtances, 
where ſuch s, and brewerg books, entered by | ſervants uſed to 
make the entries, have been admitted, they being dead ; but that is 
not the preſent caſe, which is of entries by himſelf in looſe papers 
of the dates, and numbers, and contents, af theſe bills. The caſe 
neareſt to this, and which may make this deſerve to be confidered 
at law, was that, where the queſtion was, whether Sir Biby Lake 
ſhould be conſidered a truſtee for Sir Stephen Evans; which was 
tried in B. R. where the ſhop-books of Sir Stephen Evans were ad- 
mitted to be read as evidence after a length of time ; but they were 
entered by ſervants, and do not prove, that, if made by himſelf, 
they would be admitted. That went a great way, and was a new 
caſe, Another cafe was of receipts by a parſon of tithes, which has parcon's Re- 
been admitted for his ſucceſſor, and goes a great way, but differs in ceipts for tithes 
ſome meaſure; the parſon knowing theſe entries cannot benefit him- fvideace for 
ſelf nor his property, his reprefentative having nothing to do with "__ 
the living, but for his ſucceſſor; who ſtands indifferent to him; nor 
is it to be preſumed, falſe entries would be made by him for his 
ſucceſſor. Then why fhoald not this be tried at law, as it has been 
directed? It ſtands juſt before me, as it would on the trial. 


It deſerves the conſideration of the Bank privately, how far they 
will infift on this. It is true, part of the profits of the bank in trade 
ariſes on contingencies of this ſort from the loſs of notes; which is 
part of their gains; nor can a man come into the court, and ſay, 
they are not intitled to the money, that they are debtors to ſorgebody, 
| | 1 and 


44 CA g ES Argued ind Determined 


and that be can ſhew a probability of title. The rule of the bank is, 
that if a man comes, and will make oath, that he was owner of the 
note, and loſt it, they will pay the money on ſecurity given to in- 
demgify them! Conlider, how near this caſe comes. The perſon 
_ himſelf is dead; ſo that he cannot make the oath; then his executor 
makes oath (though it cannot be read here) chat he believes his 
teſtator had theſe notes, and loſt them; and brings a liſt in the te- 
ſtator's own hand: can a man go farther? There is indeed a Cir= 
cumſtance, which might give the Bank a, ſuſpicion ; that among 
theſe notes there is a Aion made of thoſe that were paid and 
croſſed; the plaintiffs admitting that four have been paid by the 
bank; though the: defendants ſay more; this, the Bank ſays, 8 
it is not a fair entry; and that he, who had clearly delivered out 
four, may have delivered out the reſt, and therefore they may be 
. .-> >< qd bis poſſeſſion, before he died: which. may weaken it; but 
- without that circumſtance I cannot ſee, how one can go further than 

an oath of belief they were in the teſtator's poſſeſſion, and then pro- 
ducing à liſt under the hand of a FR of Stellt, as vw teſtator is 

mind to have been. 

But Ls am. niof opinion this ie cannot be adroittel ; not that 
it is by no means admiſſible ; but that it ſtands before me-juſt as be- 
fore a court of law, and therefore go to law: e I know no 
Inſtance of a _ of law going ſo far. : 


The Seen muſt be affirmed, anal" the ſupplemental bill diſ- 
miſſed. ed 017291 


Sir Jobn ente, Maſter of the Ralls happenecho be preſent 


Caſe 21. | Attorney General verſus Meyrick, Mov. 6, 17 50. 
At the Rall. Sir 70. Strange Maſter of the Rolls. 


| Mortgagee in F) LIV ER ones, ſeiſed in fee, in 1724. mortgaged to William 

1 | — O Edwards To his heirs for a ſum of money cen which 

| devifes oa Not being paid in'time, Edwards the fon brought an ejectment, ob- 

N charity aue tained judgment, and writ of babere facias poſſrſſienem ; under which 

mortgage : being in poſſeſſion he made a will in 1744, in which was this 

is within the clauſe: Whereas I am poſſeſſed of certain ſums of money due by 

mortmain act. © mortgage and other ſpecialties, ſecured to me on the eſtate of 

Le 2. Yen: foe, Oliver Jones together with other effects, my will is, and I give 

27. * all the ſaid money in any ways due by mortgage, notes, or aſſump- 

. «« /t, on the eſtate of Oliver Jones, whereof I am now poſſelſed by 
* habere facias poſſaſionem, and alſo all my perſonal eſtate, in truſt 

e to. pay my debts, legacies, and funeral expences; and afterwards 

* that 


\ 


in the Time of. Lord Chancellor HARD WIC EE. 


ce that the truſtees. ſhould ſettle a place for the ſchooling and teach- 
« ing ſo many poor boys, cloathing them, &c. and to pay the 
* maſter for ſuch teaching, as the intereſt of the money I am poſ- 
<« fefled of by ſecurities on the eſtate late of Oliver Jones, will fu p- 
« port and maintain; and I deviſe to them all the money due on that 
<< eſtate, to be laid out at intereſt on good ſecurities to apply the 
te jntereſt thereof to the maintenance of the ſaid ſchool for ever.“ 


This information was to have the charity eftabliſhed and carried 
into execution. The heir at law of Oliver Jones, being a party, 
inſiſted by his anſwer to redeem ; but had not yet done fo. 


For the relator: The mortgaged premiſſes are not deviſed, but 
only the money due by mortgage; and the heir at law of teſtator 
ought to be a truftee for the charity ; this deviſe not being within 
the intent or words of the mortmain act 2 G. 2. It is only a deviſe 
of the beneficial, not of the legal intereſt which deſcends to the 
heir: the lands are alienable; and this is given in money, not as 
land. Mortgages are always perſonal eftate in this court; and the 
mortgagor, not mortgagee, confidered as owner. This was liable 
to pay debts, and to be recoverable by an executor, without whoſe 
aſſent it could not be demanded by a legatee. It is doubtful, whe- 
ther by deviſe of all one's eſtate, a mortgage will paſs. Though an 


45 


alien is not capable of taking lands, it has never been determined, 


that he might not take a mortgage: ſo of a papiſt. Beſide ſecurities 


for money, are allowed to be given under the requiſites of the act 
by the firſt clauſe. 9 5 


E con' : This caſe is expreſſly within the meaning and proviſion 
of the act; the intent of which was to prevent that falſe charity 
ariſing from oſtentation and vanity : deviſing the money due on 
mortgage is a deviſe of the mortgage, viz. of all the beneficial inter- 
eſt the teſtator had; ſo that it amounts to the ſame. This is only to 
be confidered as perſonal eſtate as between the executor and heir at 
law of mortgagee ; and the reaſon of being ſo conſidered is from its 
not being the intent to realiſe it: but as to other purpoſes it is to be 
conſidered as land, like a deviſe of rents and profits of land, which 
is a deviſe of the land itſelf; and by the intervention of a court of 
equity this may be made land. It is to be conſidered as it ſtood at 
teſtator's death; and then any other future act, whether it is redeemed 
or not, will not alter the caſe. If mortgages on an eſtate are not with- 
in this ſtatate, it would be eaſy to elude it; for then the mortgagor, 
as he pleaſed to redeem or not, might make it within the act or not: 
this is like the popery act; and will be conſidered by the court -in 
the ſame light. | | 


Vo“. II. N | 5 Maſter 
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Maſter of the Ro“ 
Took time to conſider of the cauſe, which was beard laſt Job, 


and now pronounced his decree. 


In conſidering the general queſtion, whether or no o this . is 
within the act, two things are neceſſary to be inquired into; firſt, 


what right or intereſt would paſs by this will in the matter in con- 


troverſy, if that ſtatute was out of the caſe? Secondly, when that 
intereſt is ſeen, which would ſo paſs, then to conſider whether 
that does or does not come within the 3 of chat law ? 


Conſider the teſtator' $ right at the time of making the will, and 
alſo of his death. As it was a mortgage in fee, the legal eſtate 
deſcended on his death in the whole inheritance to his ſon * heir; 


who has recovered in ejectment poſſeſſion of the eſtate, and was 


intitled alſo to the equitable intereſt. of the mortgage - money conſi- 


dered as perſonal eſtate, and capable to paſs as ſuch; and, being thus 


owner, made the deviſe in queſtion. The diſtinQion, made on the 
part of tho relator, between a deviſe of mortgaged premiſſes and of 
the money due on martgage does not ſeem well founded. By a 

gift of all one's mortgages, to A. the whole beneficial right pafles to 
him ; and, be the legal intereſt either in the heir or. executor, as it 
is a mortgage in fee or term for years, each will be conſidered as 


truſtes for A. who will be permitted by the court to uſe their names 
to get the money, or make the pledged eſtate his own by foreclo- 


ſure. If it would be ſo in that caſe, then would it be — 5 ſo, 
though the phraſe uſed is money due on mortgege'; where, unleſs the 
court oonſtrues it to paſs the whole intereſt of the mortgagee, it will 
make it in effect a void deviſe, or at leaſt put it in the power of a 
third perſon, whether the deviſee ſhall take thereby or not. And 
it has rightly been compared to a deviſe of rents and profits, by 
which the land itſelf will paſs; for what is the land but the profits ? 
In Maundy v. Maundy, B. R. Trin. 8 Ces. 2. it was held, that by 
deviſe of — the land itſelf would paſs. But if this is not 
ſufficient, it is farther obſervable, that the deviſe in queſtion is to 
them and their heirs of all the money due to the teſtator on the ſaid 
eſtate; which muſt either paſs the legal inheritance to them and 
their heirs, or, if that is ſtill left behind in his own heir, he will be 
barely a truſtee for them. Therefore by ſuch deviſe the whole in- 
tereſt would paſs to the deviſees; who would be intitled thereby 


to every right, the deviſor bimſelf had to compel, payment of the 


money, or to make the eſtate their own by forecloſure. 


The ſecond inquiry muſt depend on confidering the reaſon and 


deſign of that law, and the clauſes therein; the title of which is 
to 
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to reſtrain the diſpoſition of lands whereby they become unalien- 
able; and the preamble recites them to be prohibited by Magna 
Charta, &©c. The act of parliament is not a total prohibition to 
give land or perſonal eſtate to be laid out in land, but only ſub mods ; 
and any variation therefrom is declared to be a publick miſchief. 
Then ſuch a conſtruction ought to be made by the court, as is moſt 
effectual to repeal the miſchief, and advance the remedy. Therefore 
if this deviſe tends to let in the miſchief intended to be prevented, 
it is the duty of the court to guard againſt its taking effect. The 
only confideration for the court is, whether the gift in this caſe 
comes within the prohibition or not: and I am of opinion, that 
this deviſe comes within the: expreſs words and plain intent thereof. 
The deſign of the act was to lay a reſtraint on every method, where- 
by land might poſſibly come to ſuch hands, unleſs by the manner 
therein preſcribed : the firſt part therefore is abſolute ; leaving how- 
ever more liberty as to perſonal eſtate ; but ſeeing that would not 
fufficiently- anſwer the intent of the legiſlature, if confined to land, 
it adds a prohibition as to perſonal an that it ſhould not be given 
to be laid. out in the purchaſe of land. But was there no other way, 
whereby the intereſt in land might come to a charitable uſe ? Yes, 


the payment of which depended on the pleaſure and ability of the 
mortgagor; therefore the parliament has by expreſs words taken in 
this by the third clauſe ; the words of which, if they do not extend 
to the caſe of mortgages, I am at a loſs to know, for what purpoſe 
they were put in. The meaning was, that you ſhall not give to a 
charitable uſe that, which is or may be a charge on land, though not 
fo at the time of the gift. Suppoſe a ſam of money is deviſed to be 

t oat on a mortgage of freehold lands; is not this reſtrained by the 
aQ? If then a mere perſonal chatte] may not, will it better the caſe, 
that at the time of the giſt it is actually veſted? And how abſurd 
would it be in the parliament otherwiſe? Though by the firſt clauſe 
ſecurities for money are allowed to be given under the requiſites of 
the act, yet the ſubſequent words of that clauſe afford an argument, 
that mortgages affecting lands actually at the time of the gift, will 
not come within the meaning ; as there may be other ſecurities for 
money not immediate liens on land, as debts, bonds, &c. I ſhould 
think, that on the firſt clauſe mortgages are prohibited but if 
doubtful on the firſt, the words of the other clauſe take it in ex- 
preſily ; and on that latter clauſe chiefly I found my opinion; and it 
contains words not in the ſtatute of 11 & 12 Wil. 3. for preventing 
the growth of popery ; and the caſes ſhew, the courts have made 
as liberal a conſtruction to prevent the miſchief as potlavle. 


The information therefore muſt be diſmiſſed; but, being a new 
caſe, without coſts, . | 


Bailis 


money due on -mortgage was a charge and incumbrance on «and ;- 
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Caſe 21. |  Bailis verſus Gale, Nov. 6, 1750. 


Extent of the. ESTA TOR deviſes to his wife all that eſtate he bought of 

. 1 Mead, for ſo long as ſhe ſhall live; and different parts of 

Fee. 2 eue. his eſtate to two ſons ſeparately, and to their heirs; but if either 
. ſhould die leaving no iſſue, the ſurvivor ſhould have the whole. In 
p Aut #3 viſe of all that another. clauſe, 469 give to my ſon Charles Gale all that eſtate I 
Fri 88 9 © bought of Mead, after the death of my wife“: in another, I 
* 3 « give to my ſon Charles Gale the rexerſion of the tenement, my 

r ſiſter now lives in, after her deceaſe ; and the reverſion of thoſe 

© two: tenements now in the poſſeſſion of Joſs Cook.” In another 

clauſe he deviſes to A. B. all the reſt and reſidue of his eſtate both 


real and perſonal. 5 


! 


| C427 
Eu 
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For plaintiff, - The queſtion is, what intereſt Charles took? Not 
only the land, he bought. of Mead, paſſes, but the whole inheri- 
tance, - his eſtate and intereſt. , 2 Lev. 91. 1 Mod. 100, Tufnel 
v. Page, Paſ. 1740. Ibbetſon v. Beckwith, Talb. 157. Burdet v. 
Burdet 1732. 1 Inft. 345. A. and Carter v. Horner, 4 Mod. 89. and 
Lady Bridgwater v. Duke of Bolton, 1 Salk. 236. Eſtate is ſy nony- 
maous with property; and there muſt be other words to reſtrain its 
| generality. In Lady Delves v. ' Corbet, Trin. 1746. Sir Bryan 
Brout. Delves ſettled on his wife 10000. per ann. rent- charge for a 
jointure; and having freehold eſtates deſcendable, tithes, and reverſions 
in fee expectant on failure of his iſſue male, deviſed to his loving wife 
all his freehold eſtate of any kind or nature whatſoever, which at 
preſent was in his power to diſpoſe of, and made her reſiduary le- 
gatee: a caſe was ſent into B. R. where the queſtion was, what 
eſtate ſhe took; and the whole court held, there was nothing to re- 
ſtrain the generality of the word eſtate; which took in every thing 
as well in reverſion as poſſeſſion. In Barry v. Edgworth, Eg. Ab. 
177. Words of locality did not confine it to the thing. Where an 
eſtate for life was intended, teſtator has done it by expreſs words; 
and could not mean to give only æ reverſionary eſtate Be life to one 
of his ſons. In the reſiduary clauſe it clearly includes the eſtate in 
fee, and it is natural to mean the ſame in the other parts of the 


will, | | 


Next as to the reverſion ; it means clearly the eſtate in the land, 
the intereſt be had in it, and not the land itſelf : the reverſion is all 

the reverſion ; for any part is as much the reverſion as any other; 

and in Norton v. Ladd, 1 Lut. 755. all the remainder gave a fee. 


For defendant. Eſtate will not carry more than an eſtate for 
life, where it is taken in the very ſenſe of land, as here; it paſſing 
I only 
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only the ſubject the teſtator bought of Mead. An heir at law is not 
to be dilinherited on an equivocal term ; but is to be favoured ; and 
takes, what is not neceſſarily deviſed away. Jobnſon v. Kirman, 
1 Roll. Ab. 134. It was a great while before any word was allowed 
to carry more than eſtate for life, unleſs gate, as Cro. El. 52. totam 
illam partem and Sin. 339. Afterward in Goodright's caſe, 1 G. 2. 
on the word bereditament; and ſeveral other caſes, The only word, 
carrying both the eſtate of and in, is eſtate, where the word my is 
uſed, which is not here; nor will the li carry it farther. The 
{ame deſcription is uſed in a former deviſe of this very land, where 
he did not mean to paſs the whole intereſt in it: then the ſame 
words mulſt be expounded in the ſame ſenſe; and where he meant a 
fee, he has uſed proper words of limitation ; as in the deviſe to the 
other ſons. _ 


As tothe deviſe of the rævenſun; it fignifies, the land when it ſhall 
revert. There are no words of limitation ; and no caſe where rever- 


con paſſes a fee. A reverſion is capable of being divided; and no 
reaſon why it ſhould paſs more than the word land, which will 


paſs a reverſion. 


Lok D CHANCELLOR, 


This caſe ariſes on a ſubject, which admits of a very large field, 
and on which there is a variety of caſes, and a variety in thoſe caſes, 


as to the extent and force courts of law and equity have given to par- 


ticular words on wills, on which this queſtion has ariſen. But there 
is no doubt at all as to the preſent caſe; and as to what was thrown 
out of favour in caſes of this ſort to an heir at law, it is to be laid 


out of the caſe; becauſe by this will, (whatever is the conſtruction) 


the heir is diſinherited certainly; which is clearly ſhewn to be in- 
tended by the general ſweeping deviſe of all his real eſtate. 


On the firſt queſtion I am of opinion, that both the thing itſelf, 
and the eſtate, property and intereſt the teſtator had, paſſes by the 
deviſe. Several queſtions have ariſen in courts of law and equity on 
deviſes of this kind ; but all the latter determinations have extended, 
and leaned as much as poſſible, to make words of this kind com- 


prehend not only the thing given, but the eſtate and intereſt the 


teſtator had therein; and for a very plain reaſon : it commonly hap- 
pened in wills made by the teſtator himſelf, being inops conſilii, not 
conuſaut of the law; of which kind this will is; and when it is 
ſo, jt is well known, that when one gives, eſpecially among his 


children, ſuch and ſuch lands, deſcribing the lands only, he moſt 


commonly means the fee ſimple of it; unleſs where he gives it for 
life. Where he means to give a thing only for a particular intereſt, 
as for life or years, common ſenſe points out to add thoſe limiting 

| O words; 
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words; and the generality of people, giving withoat ſuch limita- 
tion, mean to give it abſolutely, though the word beirn, or ſuch 
words are not added. Where words of limitation. are not added, 
the law is ſo tied down, that the rule is, it can give only an eftate 
for life: but moſt frequently that is contrary to the intent of the 
teſtator, eſpecially when it is among children : but the Jaw cannot 
help it; it muſt be ſo purſued; and it is better, that ſhould be ſo, 
than the rule broke in upon. But in the laſt caſes the conrt has 
endeavoured to make ate amount to a devife of the whole intereſt, 
unleſs ſome words reſtraining or limiting that general ſenſe, accord- 
ing to Lord Holt. Eſtate is admitted to be ſufficient to make a de- 
ſeription not only of the land, but the intereſt in the land. But it 

is objected, the pronoun my is not added: there was no occaſion for 
it. It was neceſſary, he ſhould uſe ſuch words as point out the 
whole intereſt he had in the land; which is ſufficiently done by the 
other words; for he bought of Mead the land and the fee fimple 
in the land; which is agreeable to the conſtruction of the word 
fate; being ſufficient to deſcribe the thing and the intereſt therein, as 
it is in the caſe of all my eſtate. As to the objection from the deviſe 
to the wife, he did not intend a fee there: but that is no argument 
that he did not underſtand the word ate to compriſe not only 
the thing, but the intereſt and property in the thing. Perſons, not 
knowing the law, know when to add a reſtriction to what they 
glue ; therefore his adding that to his wife's deviſe ſhews, he was 
apprehenſive, this word eſate would paſs the whole otherwiſe, and 

rather confirms and ſtrengthens the ſubſequent clauſe. But another 
argument may be drawn on this will: that the teſtator is dividing 
his eſtate among his wife and children; and it is inconceivable, he 
ſhould intend to give the proviſion, he meant for his ſon Charles, by 
- a reverfion for life after the death of his wife; which greatly 
ftrengthens the conſtruction of all theſe wills: and on this reafon 
I am of opinion, this is ſtronger than orrſonm v. Beckwith ; for there 
was a locality deſcribed ; which is, what makes the objection to 
this large conſtruction: it makes no difference, whether it is 2 my 
eflate at Nethrwith Cloſe, or all the gate; for it muſt be conſtrued 
with a uidelicet, which is as local; and this is a deviſe of the ſame 
kind exactly. From this caſe alſo ariſes an anſwer to another ob- 
jection, that the teſtator has uſed words of limitation, where he 
intended a fee; it is ſo there. Lord Talbot's anſwer is, that it is a 
very incorrect penned will. I am of the ſame opinion in the pre- 
fent caſe, that no ſtreſs can be laid on differences of that kind. But 
another anſwer to that obſervation is, he has ufed beirs plainly to in- 
troduce the limitation over by way of croſs remainder, The word 
#fjue ſhews, how he underſtood the word heirs ; and proves, that 
the drawer of this will meant by beirs, heirs of the body; and there- 
fore as a word of reſtraining, not of enlarging. This therefore is 
** _ ' 
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a ſtrong cafe as to the extent of the word eflate, that he gave not 
only the thing but his intereſt in it, and conſequently a fee. 


The next queſtion is as to the reverſion, whether that word paſ- 
| ſesa fee? Tam of opinion, it does. The intereſt the teſtator had 
in it was the reverſion in fee, he had in himſelf expectant on thoſe Where a fee | 
leaſes he had granted, whether for life or years. Reverſion is a P9927 Ee 
right of having the eftate back again, (which creates an intereſt,) reverſion. 
when: the particular eſtate determines; and according to Luft, devite 

of a reverſion paſſes a fee: there was a deviſe of the whole. remain- 

der. Reverfion is deſcriptive of that right of reverter by way of 
eminence, that was in himſelf; conſequently there is no ground to 

ſplit or divide it; for giving the rever/on gives the whole reverſion, 

-unleſs words are added limiting or reſtraining the intereſt. Here 

alſo occurs the other argument from his making a diviſion of his 

eſtate among his children, that it is extraordinary, he ſhould give 

his children only a dry reverſion, when the antecedent eſtate might 

continue longer than their lives z which ſtrengthens the argument, 

that they ſhould have as liberal a conſtruction as the law will allow. 


As to the reſiduary tlauſe ; it has been held, that where eſtate is Deviſe of re. 
mentioned generally, accompanied with perſonal things, it ſhould _ 3 
be reſtrained to perſonal : but never where real eſtate is mentioned; teſrained to 


for then the perſonal things mentioned ſhall be conſidered only an perſonal: 


enumeration of thoſe ſpecifick things. eps hg 
Bennet ver/4s Muſgrove, Mou. 6, 1 750. Caſe 23. 


| A J udgment-cred itor of Muſgrove, having an execution by elegit 
<£ againſt the land executed, and an inquiſition taken, brought a 
bill to ſet aſide a fraudulent conveyance made to the other defendant Bill lies for 


creditor by 
Bradley. elegit to ſet 
aſide a fraudu · 
Two objections were made: ſt, That he ſhould not come into lent convey- 


' — - ce, whether 
equity, but go to law, ſuppoſing, what the plaintiff ſaid, was true; je could 7e. 


for if a fraudulent conveyance, it is void by the ſtatute : next, that cover at law 
the plaintiff had not ſufficient foundation in point of evidence of ® ot. 
fraud, | 


LORD CHANCELLOR. 


A plain caſe to give the plaintiff relief; which is to be let in to 
the benefit of that, to which ſuch a creditor is intitled, though a 
Creditor at large is not. But where a judgment is obtained, affecting 
it from the time and execution, he is intitled, becauſe that affects 
the reality of the land: and this, whether it is one kind of fraudu- 

| Tent 
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lent conveyance or another; for if it is by colluſion, he clearly may: 
but if it was obtained from his debtor himſelf by fraud on the debtor 
on or about the time, he obtained his judgment and egit; he 
might, as ftanding in the place of that debtor,. come into this 
court to be relieved againſt that conveyance, and to have. the fame 
benefit of relief. neon TE ET e 


As to the firſt objection of the remedy, that he might have gone 
to law, and brought ejectment on the e/egi# and inquiſition: if he 
had, perhaps he would have failed at law. by reaſon of a conſidera- 
tion-thrown in of 50/1. a debt from Muſgrove to Bradley at the time, 
if that was proved true: though notwithſtanding that, it might be 

Conveyance ſtill a conveyance made in fraud of creditors: and if that was done 
_— without delivery of poſſeſſion; ſuch a conveyance: would not have 
very of poſſeſ- been | ſufficient,” though part was a real (conſideration z which was 
fion, _ Twine's caſe; for there was not a delivery. But be it as it may, 
Loafideration. whether he could recover ot not, he is intitled to come into this 
court; the diſtinction in this court being, here a ſubſequent pur- 
chaſer for valuable conſideration would recover the eſtate, and ſet 
aſide or get the better of a precedent voluntary conveyance, if that 
3 conveyance was fairly made, without actual fraud, the, court will 
tween ac 1 | 

tual and pre. Jay, take your remedy at law: but wherever the conyeyance is at- 
ſumed fraud: tended with actual fraud, though they might go to law by eject- 
—_ — ment, and recover the poſſeſſion, they may come into this court; to 

ſet aſide that conveyance: which is a diſtinction between affoal, and 


Diſtinction 


preſumed fraud from its being merely a conveyance. * 51 6 . 
01954133 Hadol 106 211 

As to the laſt queſtion, there is ſufficient evidence 5 raudu- 
lent and colluſive conveyance to deceive the plaintiff and other. ere- 
ditors of Muſgrove, to protect this eſtate againſt them; dnp be 
ſacfar: ſet aſide as (fraudulent againſt the plaintiff's. debt and;demand 
by virtue of the elgits .. l 1h 


7 of if ILL 
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Mortmain. AN E Churchill by will leaves her real eſtate to truſtees to be 

fold; the profits to be applied to the uſes of the will: diredts, 
Aw = that her debts and legacies ſhould be paid out of the perſonal eſtate ; 
N. ts makes the truſtees executors; and leaves them all the reſidue of her 
legacy con · perſonal eſtate and of that money, that ſhould be raiſed by ſale of 
mary to hu: her real, to be given by them in what charities they ſhould think 


Vviz. lands to 


« charity. proper, particularly recommending to them the hoſpital at Bath. . 


The truſtees agreed, that as all money ariſing from a real eſtate 
is to be accounted as real, the bequeſt was ſo far void by ſtatute of 


Mertmain, 9 G. 2. but deſired, that in compliance with the mm 
| 0 
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of teſtatrix the aſſets ſhould be ſo marſhalled, that all the other lega- 
{ies mould be paid out of the real eſtate, and ſo the perſonal go to 
the: charity, which legally might, according to Dalton v. James : 


and the common courſe of the court, where there are bond and 


other creditors, is to direct the bond-creditors to be paid out of the 
real eſtate, that the perſonal might be left to others. 


Tord Chancellor thought himſelf not warranted to ſet up a rule of 
equity, contrary to the common tules of the court, merely to ſupport 
4-bequeſt, which was contrary to law. It would be contrary to the 
expreſs direction of the teſtatrix, who defires firſt, that her legacies 
and debts ſhould be paid out of the perſonal ; that is the natural 
fund; and if the heir or deviſce of the real eſtate is ſued by a bond- 
creditor, he may ſtand in the place of that creditor to be reimburſed 
out of the perſonal. In Dalton v. James the legacies were particu- 
larly chargeable on both eſtates; and the court will always for the 
furtherance of jaſtice, as in the caſe of debts, or, to comply as far as 
is confiſtent with law with the intention of teſtator, in the caſe of 
legacies; . when there are two different funds for payment of debts 
and legacies; order each particular to be paid aut of that fund it 
legally may. . But the aſſets cannot be ſo marſhalled to ſupport a 
legacy contrary to law. 


53 


It had been argued, that the hoſpital at Bath, which was incor- Bath Hoſpi- 


porated by act of parliament, had ſome particular clauſes in it con- 


trary to the ſtatute of Mortmain, and conſequently in thoſe particu- 
lars not ſubjeR thereto, | 


Tord Chancellor held, that the words in that act were to be con- 
ſidered as in a charter: that the charter of incorporation was onl 

granted by parliament to avoid expence to the promoters of that cha- 
rity, Who were forced to apply to parliament for ſome other powers, 
which the crown could not grant: therefore the charter was inſerted 


in the act, and is to be conſtrued as any other charter given by the 


King only. The clauſe mentioned was inſerted to avoid the trouble 
of applying for a licence in Mortmain, and was to be conſidered as 
ſuch a licence: that the governors are thereby impowered to take 
lands to ſuch a value, but till with a proviſo that they are granted 
to them in the manner preſcribed by that law. 


Several ſums having been left by the will to be laid out in lands 
for the uſe of particular charities, it was urged, that, though void as 
to the charity, it ſhould take effect ſo far as to be laid out in lands, 
and deſcend to the heir. ; 


. | P "at 
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Troft to take. But it was decreed, that the truſt muſt either take effect accord- 
effeft accord- ing to the whole intent, or not at all: and as all mongy, ariſing 
ing to the . Q | 
whole intent, from the ſale of a real eſtate, was ſtill to be aceounted as real; ſo 


or not all all. all lands, to be bought with rene, were ſtill to be conſideted as 


Part of the perſonal. | | nens 0 Reilatione. 
| 1 | 13140 
Caſe 25. Lefebure ver/us Worden, Nov. re, 17 90 1 1 1 
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Ar. own = N exceptions by defendants to the Maſter s report, a:queſtion 
n of fact. by whom two ſeveral mortgages were paid off 5) whe- 
allowed as ther with the money of Gabriel Armiger, whole repreſentatives 
evidence, on were the defendants, or of Judick Armiger his mother, ta whom 
. the plaintiffs were eee the Maſter having Wee 
ſter, where peymept to be by the eee with ber money. 107 10): 


all papers, M7 9 101 2 16h o mos 2c 10 
— ; a deed, not proved 1 in the cauſe was. offered as evidence it ho. 
not as origi- ing ſaid to have been read before the Maſter; but Hhece was| 09, proof 
net Cviceoce of that: but the deed: by its antiquity proving itſelf, being about 
mand, but 33. years ſtanding; and it appearing material to the cauſes 49d ad- 
a a claim in mitted on both ſides that the parties were note bound, haha Was 
bis life. read before a Maſter, but might on exceptions be let into read 
Wa Oy n think e it was Wee to be read 
„ M ha vgiib jon nag 1 
"i Ag entry by Gabriel in his hook ol accounts waseFered as evi- 
dence for defendants; for which was cited Wilęinſon, v. Hern, 
18 January 1744; but the reading it was obiected % noifÞ9ur © 
Tord Gbealla ſaid, it was common experience, „aba ehough 
what is ſworn by an anſwer poſitively, cannot be read ing evi- 
dence, yet the court allows weight to that anſwer ſo far as to take 
notice of it as a foundation for an enquiry. If then an anſwer, un- 
ſupported by proof, might have that weight, an entry in books of 
account of teſtator ſeems a proper ground for the court to let in and 
give attention to it ſo far as to be a foundation for an inquiry. Ic 
was now open, whether this was proper to be read as evidence; and 
he was doubtful about it. He inclined not to read it at preſent; but 
to go through the cauſe, heat all the other evidence on both ſides, 
and ſee bow it bore e e with the ſeveral facts, and judge 


whether there was occaſion for it or not. 


Aſter 1 the evidences, he was of opinion, on the beſt con- 
ſide ration, that this entry ought, under the circumſtances of the 
preſent caſe, (which is a caſe. of inquiry) to be read; and it was 
deſireable to let in all lights in ſo dark a caſe: the court would judge 

Rules of eri- Of its weight afterward. It muſt be admitted, that, by the rules 


dence. of evidence, no entry in a man's own books by himſelf can be evi- 
1 | dence 


dence for-himſelf to prove his demand. Sd far the courts of juſtice ' 
have gobe, (and that was going a good way, and perhaps broke in 
upon the original ſtrict rules of evidence) that where there was ſuch. 
evidence by a ſervant known in trapſacting the buſineſs, as in a gold- 
ſith's - op by a caſhier or book-keeper, ſuch entry, ſupported on 

the oath of that ſervant that he uſed to make entries from time to 3 
time, and that he made them truly, has been read. Farther, where uſualy em. 

that ſervant; agent, or book-keeper has been dead, if there is proof ployed there- 

that he was the ſervant or agent uſually employed in ſuch buſingſy, n 
was inttuſted to make ſuch entries by his maſter, that it was the Heath and 
coutſe of trade; on proof that he was dead, and that it was his hand- hand writing. 
vyriting, ſuch entry has been read, (which was Sir B:by Lake's cafe) | 
undd that was going a great way; for there it might be objected, that 
ſuch entry was the ſatnie as if made by the maſter himſelf: yet by 
reaſon of the difficulty of making proof in caſes. of this kind, the 
court has e ſo far, There is no caſe, where an entry by the 
party himſelf has been admitted to be read, becauſe it was merely his 
own declaration, unleſs Villinſon v. Hern; of which he could not 
find he had taken any note; which might be from its being heard 
on exceptions, on which feldom any thing aroſe as matter of pre- 
cedent ; but it was read there / on a different ground, vis. as evidence 
to! ſhew'the diſcharge or application of the money by the perſon 
making ehe payment; for it was a. general payment, and the fact of 
payment not diſputed. But whether there was ſuch an authority or 
not, it Isa ren ſonable diſtinction, that though an entry in a man's own 
books may not be evidence otiginally to prove a right or the demand 
in queſtion, yet where the ſum is clearly made out to be paid out of 
his property, it may be evidence to prove the application of it, ac- 
Cording to the rule, that whoever pays money, it muſt be received 
accofting'to the direction and mode the payer impoſes on it. That 
was certainly going a conſiderable way, but does not come up to the 
preſerit; hecauſe there the payment was clearly admitted, and the 
queſtion was only concerning the application: here the payment is not 
admitted; but drawn by inference from another fact, that on that day 
the mother ſold the bank ſtock, (1 received the money ariſing from 
the ſale thereof, which is argued to be ariſing from the ſale of the 
bank ſtock of the ſon, becauſe the original transfer proceeded from 
him, and that it was his money received by her: ſo that the payment 
made here 1s proved but by deduction from other circumſtances, But 
the ground that muſt be gone upon in this cafe is, that this is an in- 
quiry before the Miter; on which it is directed by the court, that all 
papers, Writings, Ce. ſhould be produced before him; and the in- 
teat was, that all kinds of circumſtances ſhould be produced; and 
therefore this paper is not to be conſidered as offered to prove origi- 
nally the demand of the defendants; but to corroborate the other evi- 
dence offered for the defendants, and to rebut the plaintiff's evidence. 
The-plaintiffs have proved and read a paper drawn up by the ſoli- 


citor 
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citor of the mother, and her own diQating, and a declaration of 
what was her demand on her fon on her on part; which amounts 
, only to her only declaration ; ho ſtronger than if it had apppeared in 
writing under her hand to be claimed by her. If that is admitted 
(which is admitted not as ſtrictly her demand, but as a claim made 
by her in her life, between her and her ſolicitor, of ſach a ſum due 
to her), why may not the court on the ſame foundation ſuffer to be 
read this entry in the ſon's account, as a claim made by him to this 
ſum in his life, and ſtanding on the ſame foot with this other paper, 
and in a dark caſe where there is an inquiry before the Maſter, and 
all circumſtances directed to be produced? On that foundation only 
muſt it be read; not as original evidence of the demand; the weight 
of it will be jadged of after ward. e | 


Nov. 21. Lord Chancellor ſumming up all the circumftances, delivered 
his opinion, that the ſtrength of the evidence was on the fide of the 
defendants, that the mortgages were paid off with the ſon's money. 
The tranſaction was in 1721, brought on at a great diſtance of time 
after death of all the parties concerned, and was between perſons 
nearly related, having great confidence in one another, not keeping 
regular accounts between them, which occaſioned great obſcurity. 
And what appeared in the cauſe proved the wiſdom of the rule laid 
down in genetal, that money is not to be followed, from the uncer- 

tainty and maze the court was got into from being under a neceſſi 
of following it in this caſe; for the perſons having the legal intereſt, 
admitted themſelves to be truſtees barely; and as there was no de- 
claration of truſt, the cobrt was under a neceſſity of inquiring and 
ſinding by evidence, for whom they are truſtees; for it is not in the 
power of a perſon, admitting himſelf to be a truſtee only, to ſet 
up himſelf to be a judge for whom he is truſtee : but a court of 
equity muſt determine it. That depends on the queſtion, with whoſe 
oy it was paid; which, on the beſt confideration, appeared to be 
the ſon's, N a 


The exception therefore was allowed. 


Ls 


Cala 59 . —, A bember 16, 1750. 


On deviſe of 4 2 on a difference of opinion between the guardians 
guardianſhip I of Lord St. John, Lord Luxborough, and Mr. Furneſs. 


parol evidence 
of father's in- 


tent as to edu- A caſe wa cited, where Lord King ſaid, parol evidence ſhould 
= admit- not be admitted in the caſe of deviſe of guardianſhip, any more 
chan in a deviſe of land. Lali 
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As to the particular method of education, the court will receive 


parol proof of the intent of the father; receiving all ſorts of evi- 
dence to govern their direction. z 


490 £4 - ig | | Foo of | 
5 Alt the Rolls. Sir Jobn Strange, Maſter of the Rolls. 
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6 RGE SEDGV ICN, ſeiſed in fee of a cuſtomary eſtate Huſband de- 
of about 20/. per ann. in 1689. made a ſettlement of it; which 7 pRags 

recites,, that in conſideration of a marriage lately had, and in per- cure wife to 

formancs of ſuch articles and agreements as were paſſed and made by join, in con- 

iti on concluſion of the marriage, and for making a jointure, and alte —4. 

fot 106 paid him by his wife's father, he infeoffs truſtees for him- to agreement, 

ſelf fer life, to his wife for life for a jointute, and, after both their de- e ces 

ckuſe, to the heirs of their two bodies; in default thereof to his right Wks dul 

heirs?” There was iſſue one daughter, who married the defendant band ; where 

Hatgrube. In 1704. Sedgwick married a ſecond wife, and entered wg n: 

ihtb\ an ment to ſettle the eſtate on her for a jointure, and on make a per- 

the ie of that marriage; as appeared by a recital in a deed, made ſonal decree 

in 1718. when the family was under diificulties, and which was “e 8 

Böſed t make all eaſy between theſe two different ſettlements, by 

mak ug a proviſion in eaſe of the father and daughter, and that the 

eſtate mud go, after the father's death, to his ſon by the ſecond 

mirage "the'prefent plaintiff, This laſt deed recited the deed in 

1689. ach another in 1704. and took notice, that the father wanted 

rod pay debts, and alſo to raiſe out of his eſlate 200 J. to be paid 

tochis foflin-law Hargrave, as a portion with his daughter, which 

is thereby declared to be in lieu of, and full ſatisfaction for, all her 

right, claim, or demand in or out of her father's eſtate or any of 

the premiſes. The money was paid, and the eſtate ſettled accord- 

ingly. In 1712. the father filed a bill to ſet aſide this agreement in 

1710. Hargrave and his wife both joined in anſwer, and both diſ- 

claimed all right whatever to the premiſes, and were willing to re- 

leaſe he: right or title; or join in a Conveyance, or do what the court 

thought proper, ſo as they were not obliged to refund any part of the 

2000. Phis was in 17 17. and nothing further was done in that cauſe 

The father died about'r7 ,o: and the plaintiff enjoyed the eſtate wit 

out any claim: but in 1747. having occafion to diſpoſe of it, he ſet 

it ap; and the defendant Rotherham bid for it, and was conſidered 

as the(purchaſer, having agreed fot it: but receiving a hint of Har- 

grave's claim, and finding he inſiſted his wife had a tight to this 

eſtate, and that a good title could not be made, unleſs ſhe joined, he 

Vor. II. Q | told 
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told the plaintiff, he would proceed no further in his purchaſe, un- 
leſs this cloud was removed : whereupon the plaintiff brought this 
bill to compel Rotheram to go on with the purchaſe contracted for, 
and that Hargrave and his wife might ſet out the nature of their 
claim, and be decreed to join with him in making a title, or refund 


the 2001. with intereſt, 


For defendants : There is nothing binding the wife in a court of 
Equity to convey away her inheritance under the ſettlement in 1689. 
which muſt be 'taken as made in purſuance of articles before mar- 
riage, and conſequently her father only tenant for life; for though 
this was not a proper method of conveying a cuſtomary eſtate, yet 
being before marriage, a court of. equity will confider the agreement 
and intent, and the parties as under a ſtrict ſettlement. The wife is 
not bound by the deed in 1710, which ſhe did not execute, though 
made a party; and that was by colluſion between her father and huſ- 
band to put 200/, in his pocket. Nor is ſhe bound by the diſclaimer 
in her anſwer with her huſband in a former cauſe, in which nothing 
more was done. Next, if the huſband is to refund the 2001. it 
muſt not be to the plaintiff, but to the perſonal eſtate of the father; 


of which no repreſentative is before the court. He is indeed liable 
to the covenant, and let them purſue. that, | 


Maſter of the Ralls. 


As it ſtands on this deed of 1689. the father was certainly tenant 
in tail, ſuppoſing it was an eſtate proper to be conveyed by ſuch an 
inſtrument; but not being attended with the circumſtance required 
by the cuſtom, no legal right or intereſt could be thereby conveyed, 
but G. Sedgwick remains ſtill ſeiſed in fee; and though it is ſaid a 
court of equity will mold it according to the agreement and intent, 
yet, if no articles previous to the marriage, it is a mere voluntary 
ſettlement; and muſt have a legal effect if it can; but if not as a voluntary 
ſettlement, no party hete ate to have the benefit of it. The queſtion 
then is, whether ſuch articles were or were not entered into? None 
are produced. At this diſtance of time recitals will have weight; 
but if there were ſuch articles, it is odd, that notice ſhould be taken 
of them in this deed in tlie manner they are; not ſaying previous to 
the marriage; for then it might have gone a great way, in a deed of this 
antiquity, to preſume articles; of which, when once carried into 
execution, people are not ſo careful. Defendants ſay, they know 
nothing of ſuch articles; and from the ſubſequent tranſaction, and 
liberty taken by the father in ſettling a new diſpoſition in a different 
manner, a preſumption ariſes, that there were none: but whether 
or not, no legal intereſt could paſs by that deed to Mrs. Hargrave 
as iſſue of that marriage: and this being ſo ſmall an eſtate, it is not 
likely a man ſhould make ſuch a proviſion as never to have it in his 
power on any emergency, The deed in 1710, is a wayer by that 
daughter 
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© daughter of any claim on any eſtate of the father under either of 


thoſe deeds ; and in no other light can it be conſideted but as an 
agreement between the parties to unfetter the whole eſtate ; us they 
had it in proſpect, that theſe ſettlements were entangled, and might 
occaſion ſuits in law and equity, and to accommodate matters; and, 
conſidering the value of the eſtate, 2007. was a very ample provi- 
ſion for the daughter at that time. Suppoſing the conveyance in 1 89. 
had been ſttictly according to the cuſtom, ſo that ſhe would be intitled 
to that eſtate as the only iſſue, yet ſhe was not to come into poſſeſ- 
ſion until after the death of the father, who lived long after. But 
though ſhe is mentioned in the beginning of that deed in 1710. as 
one of the executing. parties, ſhe never executed, nor even ſaw it: 
that it was without her intervention. The ſubſequent covenants 
are for the huſband only; but it was a beneficial bargain for himſelf 
and his wife; having 200/. in preſent on parting with at moſt a re- 
verſionary equitable intereſt; for a legal there was not. Had this 
been an agreement, the court could ſee it might be diſadvantageous 
to her, they would look with very jealous eyes indeed ; the wife be- 
ing ſaid to be a party, and not executing it, and then perhaps a 
a minor: but when it appears for her benefit, and that ſhe, when 
of age, joined in the anſwer to the father's bill, who conſidered that 
they had the better of him in the bargain, that ſhe. had then a right 
underſtanding with her huſband, not complaining of the tranſaction, 
but careful that the 200/. ſhould not be recovered back, nor even 
now complaining of any coercion or impoſition by her huſband, as 
to her joining in ſuch anſwer ; great weight muſt be laid upon it: eſ- 
pecially when ſhe had opportunity to apply to put in a ſeparate an- 
ſwer. From the father's death no claim was ſet up, until the plain- 
tiff was obliged to diſpoſe of this eſtate : and now it is contended, 
that, though the huſband awns he is bound, the wiſe is not; that 
the eſtate is hers, and the plaintiff may come againſt the huſband as 
he pleaſes; which is a moſt unconſcionable defence. The juſtice of 
the caſe is, if in the power of the court, to take care the plaintiff 
ſhould have the benefit of this contract, and be enabled to convey 
to the purchaſer, who (for my part I think) might be ſafe in taking 
a conveyance from the plaintiff, from- the long poſſeſſion, and no 
legal eſtate ſtanding out. But I have heard it ſaid, a title purchaſed 
under a court of equity muſt be like Cz/ar's wife, even without 
any ſuſpicion, If then, for his ſatisfaction, the court can clear it 
of this cloud, it were to be wiſhed ; eſpecially as that agreement was 
for her benefit. How far can the court go? It cannot make a per- 
ſonal decree on her to join ina title; for notwithſtanding the huſ- 
band's power over the wife's eſtate by this cuſtom, yet is that at- 
tended with other circumſtances; for he muſt be actually admitted 
thereto in right of his wife, to give him a dominion; for if ſhe died 
before theſe circumſtances were compleated, her heir would be in- 
titled : but no act has been done by her, that the court can ſay, is a 
2 | parting 
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CASES Argued and Determined 
parting with her intereſt, ſo as to make a perſonal decree on her. I 
fear a bare decree on- him to join, or procure his wife to join, may 
not anſwer the ends of juſtice. No doubt this 200/. ought to be re- 
funded, if it is not performed ; but to whom ? The perſon who is to 
have this eſtate comprized in that agreement, vis. the plaintiff, in 
whoſe way the defendant has thrown this objection, which is an in- 
jury to him; and to him muſt the recompence be; for it cannot be 

_ conſidered as perſonal aſſets of the father, and ſo put into that pocket 
never deſigned by this agreement; for it was always deſigned as ad- 
vanced to benefit the eſtate, On the whole therefore, I am not war- 
ranted to make a perſonal decree on her, but to decree him to join 
in a conveyance, and to procure her ſo to do; and to induce him 
I can add that alternative, that if he does not, in the time and man- 

ner directed by the Maſter, perform it, he ſhall accountto the plain- 
tiff for this ſum, 


2} This | is the harſheſt and moſt obſtinate defence ever made ; and 
no imputation on the agreement; for that is what I go upon, 


Note; For plaintiff was cited a caſe, where it was held by the 
Lords, that ſuch a recital of articles -in a marriage-ſettle- 
ment was not good againſt a purchaſer, though binding on 
the parties, volunteers, &c. and the decree, which held it 

binding on all, was reverſed, and two caſes, to ſhew the 
200/. ſhould be refunded to the plaintiff, viz. Earl of Co- 
ventry v. Carew, in 1745. where Lord Coventry deviſed, that 
his truſtees ſhould exchange with Lin oln-College a manor, 

and deviſed the eſtate to come in exchange: the college refu- 
ſed; on which a queſtion aroſe between his real repreſentatives 

and deviſee; it being objected this was not the eſtate deviſed; 
but Lord Hardwicke held it ſhould go as he deſigned the 
other. Next M Ken/ie v. Robinſon, in 1742. where one de- 
viſed to his brother a real eſtate in Jamaica, which proved 
to be evicted; a ſatisfaction being made in putſuance of a 
covenant by vendor of the eſtate, it was inſiſted the money 
was part of the perſonal eſtate of teſtator ; but Lord Hard- 
<81c&e held it ſhould accrue to the brother. 


Caſe 28. Parſons ver/us Dunne, Movember 23, 1750. 
Wife mot (N Petition by Dunne and his wife, as to her money, the queſ- 


conſent or e- tion was, whether it was a ground to make an order thereon 
bd 0.0 4h as to the method of carrying into execution an agreement now made 

Abr = - ; 
perſons im. An order of court, by which an account was ſtated, 


powered to | : 
ee The huſband and wife now ſubmitted to this agreement; and, being 
thereco. at Paris, had executed a letter of attorney to a perſon here to conſent. 
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Tord Chancellor faid; that would not do; the conſtant rule being 
otherwiſe. She muſt be preſent in court, to ſee whether ſhe con- 
ſented or not; or ſomething in nature of a commiſſion ſhould iſſue, 
like a.dedimus in caſe of a fine. | 

The Regiſter mentioning a caſe where a woman, married to a ſecond 
huſband, was to elect, whether ſhe took by will of her former huſband, 
or by the cuſtom, her widow's part: both-huſband and wife came 
into court to make that election, and differed; and Verney late Maſ- 
ter of the Rolls referred it to a Maſter, to ſee what was moſt for her 
benefit. His Lordfhip ſaid, that was in point: and the conſequence 
otherwiſe might and would often be, that if the huſband might make 
an election to bind the wife, or agree to an account of the perſonal 
eſtate, the wife was intitled to, he might by colluſion take money 
into his own pocket to reduce her ſhare. 

Let her therefore attend certain perſons named, who reſide in Paris, 
to be by them examined ſolely and ſeparately, as to her election to 
take by the cuftom or not; and whether ſhe conſents to be bound by 
the account and agreement; which let them ſign and certify to the 
court, ſigned by her alſo. 


Duke of Marlborough verſus Lord Godolphin, Caſe 29. 
WNovember 26, 1750. 


HARL ES Earl of Sunderland, in 1720. made his will, where- ILapſedlegacy: 
by he diſpoſes of his pictures and furniture at his houſe, defires Powers. 

his debts and legacies might be paid; gives 30, oool. to his wife; and Deviſe of 
after ſeveral other pecuniary legacies, all the reſt and reſidue of his — 
perſonal eſtate to his eldeſt fon Robert Lord Spencer; © except ſuch and afterward 
ce other legacies as I ſhall indorſe on the back hereof, in nature of a to be diſtribu- 
* codicil in my own hand- writing; making him, Lord Godolphin, *©5,4990g bis 
and others, executors of his will. by deed, will, 
-or inſtrument, 


in nature of will, ſhould appoint : not veſted in children dying in her life, ſhe appointing by will, though 7. ad 2 


Fo fam IE 


feme covert at the time. 


He afterward, by a codicil indorſed on his will without a date, 
directs the legacy, given by his will to his wife, ſhould be to her own 
uſe and benefit for and during the term of her natural life only ; and 
after her deceaſe to be divided and diftributed toand amongſt ſuch of 
his children, and in ſuch manner and proportion, as fhe by any deed, 
or will, or inſtrument in writing in nature of a will, ſhould direct 
and appoint ; and for no other purpoſe whatſoever. 


—— 


He died in 1722. without revoking, leaving his Counteſs and ſe- 
ven children. 


__ +. a R | Upon 
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CASES Argued and Determined | 
Upon the ſecond marriage of the Counteſs, a deed of ſeitlement 
was made, wherein was an expreſs recital. of the will and codieil; 
and a declaration that the intereſt of that 30, ooo l. ſhould remain to 
her ſeparate uſe ; and then an expreſs covenant and agreement on 
the part of her ſecond huſband, that ſhe, ſhould have power to make 


a will concerning the inteceft and improvement af that ſum. 


In 1736, her ſecond huſband then living, ſhe made a will; there- 
by reciting that ſhe had before appointed 6000 J. part of the 30,000 /, 
for the benefit of her fon in law Lotd Robert, and 2200 J. other part 
thereof for her daughter in law Lady Morpeth, which the. intended 
as part of what the propaſed to give her at her death; ſhe ſays, 
this is her laft will and teſtament, and that in purſuance of her 
power and authority given by the will of her huſband, (which with 
the codicil ſhe recites) and of all other powers, ſhe by this will. 
gives, directs, and appoints, the remaining principal ſum to be paid 
to the ſeveral children of Lord Sunderland after mentioned in the 
ſeveral proportions after; to the plaintiff 20004 to John Spencer 
20004. to Lady Bateman zocol. and the reſidue, which ſhe com- 
puted to be 15,000, to Lady Morpeth, on condition that Lady Mer- 
peth ſhould give ſuch a releaſe, as ſhould be tendered, by her execu- 
tors within ſix months after her (the Counteſs) Death, and diſcharge 

all her eſtate real and "perſonal from. the ſaid g0;000/. in default 
thereof the legacy before appointed for her ſhould be void; making 
Mrs. Poultny her executrix ; and dying in 1749. 


John Spencer and Lady Morpeth died in her life time after her 
making this will, Their legacies were claimed by the plaintiff as 
being thereby lapſed, as undiſpoſed and unappointed, and therefore 
part of the refiduary eſtate of Lord Robert, whoſe executor the plain- 
tiff was; under which right the plaintiff applied to Lord Godolphin, 
ſurviving executor. of Lord Sunderland, for the payment of thoſe 
' ſums ; who thought proper to refer it to this court to ſettle the ſe- 
veral claims ſet up by the ſeveral defendants to this money. 


-- 


The bill therefore to have 17,000/. remainder of the 30, oool. 
beyond thoſe ſums which were effectually appointed and given by 
Lady Sunderland by virtue of her power, was brooght gain the re- 
pteſentative of Lord Sunderland, and of Lady Sunderland, to whom 
alſo adminiſtration had been granted to William Spencer, younger 
ſon. of Lord Sunderland, who died ſoon after his father : there were 
alſo made parties Lady Bateman as one of the children ; Lord Car- 
lifle as adminiſtrator of his late wife Lady Morpeth ; the Duke of 
Bedford as adminiſtrator of his late wife another of the daughters; 
and alſo the repreſentatives of Jen Spencer. 


For plaintiff. To ſhew that the ſeveral ways, in which this is 
pretended to be appointed, cannot prevail, it is to be conſidered on 
the 
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the appointment by Lady Sunderland, and that of Lord Sunderland 


on default of appointment by her. Her diſcretionary power was 


very large as to the manner, terms and proportions; ſo that in 
whatever way ſhe choſe to do t, it muſt take effect thereby. It is 
done by a teſtamentary diſpoſition; compriſed in the fame inſtru- 
ment, in which the diſpoſes of her own property. She calls it a 
will: and it has been proved in the eccleſiaſtical court: ſhe might 
either by. deed in her life or by will have given it to ſuch of the 
children, as ſurvived her; and though ſhe has not. inſerted thoſe 
words, the has in effect given on thoſe terms by giving it by will; 
which, whether it is to execute a power, or perform be orders of 
another, or a right to a perſon's own eſtate, means the fame ex- 
actly. A will is ambulatory z only an inchoation of a will till the 
death of teſtator: although when it becomes a will, it may have a 
retroſpe to certain purpoſes : but, though in ſome caſes it may 
ſpeak ſooner than in others, in no caſe can it take effect till death of 
teſtator, It is 2 principle of law, that a deviſe of real or perſonal 
eſtate is void by dying before teſtator ; founded on Bret v. R:g den, 
Ple. 345, A. that it is neceſſary to have a donee in ; and is taken 
from the civil law ; the reaſon in Domet, part. 2. lib. 4. being much 
the ſame as in Plo, A will is reyocable from its nature; nor can 
it be made gtherwiſe: for a clauſe to that purpoſe would be void, 
as it could not then be propartioned to the exigencies of families. 
Then it muſt be conſtrued as all other wills, and fall within the 
ſaid principle cauſed by conſtruction of law, and which is only ſay- 
ing, it was the intent of teſtator, that it ſhould not go to the perſons 
named, unleſs they ſurvived teſtator. Nothing is here to make it 
differ from a common will; for the ſubject matter of a will makes 
it not leſs ambulatory, Cc. Its being an appointment in execution 
of a power prevents not its having all the incidents to a will. 
Though to ſome purpoſes appointee takes under the original power, 
and the legal operation is from the deed, giving the power accord- 
ing to Sir Edward Clere's caſe, 6 Co. yet it is taken by the media- 
tion of the power itſelf, and the court in conſidering his right, 
will conſider one as well as the other. It muſt have the proper 
qualities of the inſtrument referred to: be executed according to 
ſtatute of frauds, Long ford v. Eyre, 1 Wil. 740. and Wagſtaff v. 
Wagſtaff, 2 Wil. 258. ſo that a power referring to a will means 
ſuch a will, as is proper to deviſe. On a power to appoint perſo- 
pal eſtate by will it muſt be a will proved in eccleſiaſtical court. 
Roſs v. Euer, 5 July 1744. where the bill for payment of legacies 
given by wife of defendant, who had previous to the marriage ſtock 
in truſt for the huſband for life, then to ſuch of the children as ſhe 
ſhouid by will or writing under hand and ſeal atteſted by three wit- 
neſſes appoint; and in default of appointment, equally : ſhe died 
before her buſband ; leaving a paper in her own hand; and de- 


clared this to be her will, and made an appointment thereby: but 


3 it 
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it was not ſignedd by her, nor atteſted. Your Lerdſtip held, it was 


no will, becauſe not proved: which was attempted to be anſwered ; 


becauſe it was only a writing of a feme covert executing a power, not 
ſtrictly a will, the hufband not conſenting to it; fo that it could 
not be a will, nor proved in eccleſiaſtical court, only a power; 
and would operate by the original deed giving that power. -Your 
Lordſhip held, even this ought to be proved ; and that it was the 
ordinary practice to do ſo; and retained the bill, that the plaintiff 
might have opportunity to commence a ſuit in the eccleſiaſtical court. 
So that a power to execute by will means, it ſhall have the effe& 
and be governed by the rules of a will: as on a bond before mar- 
riage to permit the wife to make a'will; which ſhe does with the 
huſband's conſent ; the legatee muſt ſurvive her. Tho” Lady Sun. 
derland was under coverture at the time, ſhe had power to make a 
will, and reſerved it to herſelf before her ſecond marriage: nor 
could ſhe diſable herſelf. Bat it will fall under the other words, a 
writing in nature of a will; 'which is ſufficient to anſwer this power, 


and would do ſo in ſtrict legal pleading. Tylley v. Pierce, Cro. Car. 
376. In Rich v. Beaumont by the Lords, 11 Feb. 1726, Plaintiff's 


wife had a power before marriage of appointing a real eſtate by deed 
indented executed in preſence of three witneſſes, or by her laſt 
will and teſtament duly executed: after marriage ſhe executes this 


power not by a will duly executed in the legal ſenſe of a will, but 


by an inſtrument in nature of a will : the huſband brought a bill to 
have the benefit of the execution of her power: Lord Mg diſmiſſed 
it; and held, the marriage a ſuſpenſion of her power; but that if 
the had ſurvived her huſband, the power would have revived; 
which decree was reverſed, and a caſe ordered to be made and ſent 
from this court for the opinion of B. R. where it was held a good 
appointment: and that was of real eſtate. If Lady Sunderland had 
executed by deed, che intereſt would have abſolutely veſted in 20 
minee, unleſs ſhe reſerved a power of revocation in the inſtrument 
itſelf; but the has choſen an inſtrument, where there was no oc- 
ca ſion to reſerve ſuch a power; as from the nature of it ſhe might 
have made a new one immediately. Then why not teſtamentary 
throughout? for it is arbitrary to ſtop there. She was appriſed of 
the different methods, by which ſhe might execute; for having 
before appointed part by deed, her uſing a different method after, 
proves ſhe had a different deſign ; that no intereſt ſhould veſt in this 
till her death. Powers being ſo frequent fince the ſtatute of uſes, it 


is odd, there are not more caſes of this kind in the books: but the 


reaſon is, mankind have always thought a will in purſuance of a 
power revocable in its nature, and having all the properties of a will. 


| Uſes are conſidered as powers: and whoever has the direction of 


theſe uſes, direQs in ſuch a way, as the nature of the caſe will ad- 
mit; if. by will, as a will; if by deed, as a deed. Your Lordfhip 
has determined, a deed executing a power over real eſtate was a 

| conveyance 
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conveyance within the ſtatute of Eliz. ſo as to be fraudulent, be- 
cauſe it was a conveyance: then a deviſe to execute a power ſhould 
be within the ſame reaſon. In appointment of copyhold this acci- 
dent muſt have happened often: no copyholder can make a direct 
deviſe, but muſt do it by ſurrender to uſe of his will ; then it paſſes 
by the ſurrender, not the will, which is only an execution of a 

wer. Though there is no determination etther way, whether, 
by death of the deviſee in a will made in purſuance of ſuch ſurten— 
der, it ſhould lapſe or not, yet no doubt but it would from the na- 
ture of the inſtrument. But this very point in queſtion has been 


determined by your Lordſhip, firſt in Madiſon v. Andrew, 27 Nov. Ante. . A. - 


17473; where the appointment to a deceaſed daughter was held void; 
the intent being that it ſhould be given to her perſonally, and that 
the daughter dying befote the appointment had no ſuch intereſt as 


was tranſmiſſible to her repreſentative. Secondly in Oꝶe v. Heath, Ante. 


4 Nov. 1748, which is ſtronger than this; your Lordſbip held, the 
appointment, though by a feme covert, was teſtamentary, ſhould 
be attended with the conſequences of a will, and be proved in the 
eccleſiaſtical court. Burnet v. Holgrave, Eg. Ab. 296, was then in- 
ſiſted upon; but did not hinder the determination: it appears a 
cauſe by conſent, in which caſes the information laid before the 
court is very imperfect : and befides it is materially diſtinguiſhable; 
it being like the caſe on Lord Thomond's will of a deviſe to Sir Wil- 
liam Windham in truſt, where notwithſtanding the death of truſtee, 
ceſtuy que truſt was intitled. As to the particular caſe of Lady Mor- 
peth it is on a condition, and to be performed by her perſonally ; 
which ſhe could not execute, if ſhe did not ſurvive Lady Sunderland; 
nor is it material, that it may be performed cy pres. In Wheedon v. 
Oxenham, 8 July 1731. a man deviſed a ſum to his wife to be paid 
within ſix months after his death, provided ſhe releaſed all her right 
to dower on requeſt of his executors ; and charged his real eſtate 
with it: the wife died after teflator, and before the expiration of 
| ſix months, without any releaſe or being required by the executors : 
Her adminiſtrator brought a bill; and it was inſiſted, though ſhe 
did not perform the condition, her repreſentative might; yet Sir 
Toſeph Jeꝶyl held, it was not due, becauſe the condition was not 
per formed; it being in her election whether ſhe would execute it or 
not, it was contingent till her death, which ſhe would chuſe ; there- 
fore not veſted ; and the bill was diſmiſſed. The proviſo here goes 


on a ſuppoſition, that ſhe ſhould ſurvive ; which affects the whole. 


Taking it then for granted there was no appointment by Lady 
Sunderland, has the teſtator given this 30,0001, or any part, in de- 
fault thereof? Clearly! not in expreſs terms; as he would, if de- 
ſigned in all events to the children. She was under no obligation 
to any one as being a child, and had during life to do it. It was 
Vor. ll. | | ; pru- 
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prudent to leave it ſo ; as ſome of the children might be otherways 
greatly provided for: but the reaſon was, as ſhe was ftep-mother, 
to engage the affection of the children to her by motives of intereſt, 
She foreſaw, that on default of, or an ineffectual, appointment, his 
reſiduary eſtate would have a chance out of that 30, ooo. and has 
in effect made an appointment by diſpofing of the reſidue. It was 
not intended as a portion to the children, or an additional portion: 
nothing veſting, they could not tranſmit more right, than they had 
themſelves; which holds in the civil law. Dom. lib. 2. tit. 1. ſec. 
10. She was to give to the children: if then it veſts in the repre. 


| ſentatives, it veſts in perſons, to whom ſhe had no right to give. 


It is like the diſtinction between a legacy at a future day, and to be 
paid at a future day; veſting in one caſe, not in the other. In caſes 
of land, points of this kind have come before the court; as in the 
caſe put in Daniel v. Uply, Latch g. which ſhews, none of the 
children can claim without appointment. This then is only ſuch 
an intereſt, as ſhould be delegated to them by their ſtep-mother, and 
muſt fall into the reſidue. N f N 


As to the ſecondary queſtion, whether this ſhall go among all the 
children in general, or thoſe only who ſurvived Lady Sunderland, 
that cannat ariſe but on a ſuppoſition, that the whole ſhall not go 
into the refidue, but go in ſome manner to the children. 


For defendant Lady Bateman. Who agreed with the plaintiff in 
the 1 queſtion : but as to the 24, what was to become of theſe 
ſums in default of appointment, inſiſted, it was the fame queſtion, 
as would ariſe on the whole 30,000/. on default of appointment; 
and muſt turn on the general view of the frame of the will and co- 
dicil. The primary intent was, that this ſhould be a further provi- 
fion for the children: the ſecondary, that it ſhould be in ſuch a 
manner as to keep them in obedience to the mother : but that was 


only ſubordinate to the other ; for the mother's power was only to 


diſtribute ; which is ſuch a power, as this court can in default of 


diſtribution execute, and that equally, according to its general prin- 


Ciples in default of execution. It was not inſerted with a view, that 


the mother ſhould be the giver, nor could it be the intent to put 
it in her power by making no appointment to defeat all the chil- 
dren, and let the whole go to the eldeſt ſon. The children took 
an original intereſt from the father in nature of a poſſibility veſtiog 


in them, ſubject to be defeated by act of the mother. By the will 


this 30,000). is totally ſevered from the reſidue, and given- to the 
mother ; whoſe intereſt was abridged in conſideration of the chil- 
dren : thoſe children therefore, capable of taking and living at her 
death, ſhould be the objects, vi. the plaintiff and Lady Bateman. 
If an intereſt veſted in the children, it might be ſevered by them; 


which ſeverance would be good, if the mother did not execute the 


1 | power 
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wer ſhe had. A mere intereſt depending on a poſſibility may be 


deviſed : as in Co. Fac. 509. it veſted as jointenants, and muſt ſur- 


vive to the nt claimants, Webfler v. Webſter, 2 Will. 347. and 
Cray v. Willis, 2 Will. 529. in oppofition to the notion in the civil 
law, where a legacy to ſeveral perſons makes a tenancy in common. 
A conſtruction ought to be made ſo as not to defeat either intent. 
Tf the word ſuch, as it ſtands, would exclude the children from 
taking any thing without appointment, that ought not to control 
what appears the general intent on the context, which courts of 
law will not ſuffer to be defeated by any inaccuracy of expreſſion in 
teſtator, but will tranſpoſe, ſupply, or drop words even in caſe of 
real eſtate to preſerve the intent : which if done here, an original 
intereſt will appear given to the children as a poſſibility actually 
veſted in them, though deſeaſible by the mother. A ſmall altera- 
tion will do; only the pofition of the word ſuch; (which will ſtill 
preſerve the mother's power) reading it after ber deceaſe to and among 
my children. Several caſes ſhew this no unwarrantable liberty. In 


Surtees v. Barker, 15 G. 2. B. R. a deviſe to a grandſon and his heirs ; - 


but if he died before twenty-one, or before marriage and without 
iſſue, remainder over: he died after twenty-one, and before marriage: 


the intent was held to be, that if he attained either of theſe events, he 
ſhould have the abſolute intereſt in the eſtate: that the court had a 


tight to marſhal the words, and change the disjunctive or into a con- 


junctive; making it one intire event, on the failure of which ſingly 


the remainder over was to take place. In Luxford v. Cheeke, 3 Lev. 
125. a much greater liberty was taken. 80 4 Leon. 14. This is 
only a power of diſtribution in the mother; and like Maſon v. Lim- 
brey, Trin. 1734, where one deviſed 20007. to his brother, and 
deſired him at his death to give it among his children and the chil- 
dren of another perſon : the brother died in life of teſtator; and 
the queſtion was, whether without actual gift of the brother they 
were intitled to it, or thoſe who claimed the general reſidue. Lord 
. Talbet held the children intitled, though no gift to them in default 
of appointment. In Harding v. Glynn, 7 July 1739, at the Rolls, 
deviſe of leaſehold and other chattels to his wife, but defiring her 
at or before her death to diſpoſe of the ſame among his neareſt re- 
lations, as the ſhould appoint : ſhe died without appointment; and 
it was held, ſhe had a power to diſtribute only, ſo that it operated 
as a truſt, and the relations were ceſtuy que truſt, and the power not 
being executed, it devolved on this court, and would be executed 
equally among the relations alive at the wife's death, and not per 
ftirpes among the other next of kin as if undiſpoſed. Though teſtator 
has not given it in default of appointment, yet from the nature of the 


will itſelf it hall be ſo; the teſtator intending it to the children on 


one contingency as well as the other ; the contingency not expreſſed 
being fimilar to the other in 2 Yen. 363. though the words of the 
will tied it up to an expreſs contingency, the court decreed on the 
general intent, So in the laſt determination in Jones v. 8 
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B. R. the deviſe over in default of appointment was held good, 
though the contingency was not exprefled in the will, there being no 
reaſon againſt it; whereas here are poſitive reaſons' why the teſtator 
ſhould intend it. But Fornerau v. Fonnerau, 21 May 1745. is ſtill 
nearer: where Charles Fonnerau, having nine children by his firſt 
wife, and married to a ſecond, by whom he had none, deviſed 
$54,000. to his executors and trpſtees, ſeverally and jointly, to inveſt 
it in funds within ſix months, to pay the intereſt and produce to all 
the children of his late wife and of the preſent, that ſhould be born, 

when they attained, twenty-one, ſhare: and ſhare alike; and on the 
death of any of the children, to divide that part or ſhare. amon 

ſuch perſons as the child ſo dying ſhould appoint; and in default of 
appointment to divide ſuch part or ſhare among the iſſue of ſuch te- 


ſpective child; and if ſuch iſſue ſhould die before twenty-one, then 


to the ſurvivor of all his children, - One ſon died without ever hav- 
ing any iſſue, and made the plaintiff. executor. The queſtion was, 
whether that ſhare veſted abſolutely in him, or went over to the 
other children, to whom it was limited on default of iſſue; or ſunk 
into the reſidue? The plaintiff inſiſted, it was intended as a gift 
to the children, ſubject to be deveſted on having iſſue. Vour Lord- 
ſhip held, it went to the ſurviving children, though the contingency, 
that happened, was not expreſſed; becauſe it appeared to be the ge- 
neral intent of teſtator to diſpoſe of his whole eſtate, and to take this 
whole fund out of the reſidue; and becauſe the ſhare of each child 
was given to the others on a contingency more remote than this; 
and no reaſon why it was not intended to go on this contingency as 
well as the others. Here is the like ingredient, to give it over on an 
event not expreſſed in the will, This codicil imports a general gift 
among the children; and all the words, implying a neceſſity of the 
act ws the mother,-are only powers of diſtribution over that ; ſo that 
on default of appointment it went over to the ſurvivors, as in Ma- 
diſan v. Andrew, This whole 30,0001. is ſtrongly declared to be 
excepted out of the reſidue, like the caſe 3 Will. "4. pb 

For defendants Ln carl e 10 8 of John 8 
The principal queſtion in which they are concerned, whether the no- 
mination by the mother of the ſhare, which each of theſe children 
was to take out of the 30, ooo. is gone by their happening to die in 
life of the mother, muſt. depend entirely on the principles of the 
common law of England; for in the Roman law received here, or 
the eccleſiaſtical law ** this kingdom, there is not a word to that 
purpoſe. The reaſon of the Roman law being ſilent is to be found 
in Swin. part 4. ch. 11. ſec. 7. That law did not allow it; for that 
the will of A. cannot depend on the will of B. and therefore the no- 
mination; would be void: the law of England allows of it, not diſ- 
putigg the Roman law, but diſputing the premiſſes; for, 3 ap- 
pointed, it is the will of A. not of B. As to the eccleſiaſtical law or 


modern 
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modern caſes, nothing is to be found on that occaſion. There is no 
ground or mixture of equity on this queſtion ; all the parties being 
equally meritorious.: ſo that it is a mere legal queſtion, as if a deviſe 
to the mother for life, with power to diſpoſe of it among the chil- 
dren. It is neceſſary to aſcertain the terms; which being equivocal, 
make-it dangerous : the word power has been made uſe of, and give 
and deviſe inſtead of directing and nominating ; but this is not ſtrictly 
a power, nor attended with the legal conſequences thereof, though 
it goes by its name: ſo that no precedent on one ſort of power is ap- 

licable to another, for in one ſort of power it is an intereſt. Be- 
fore the ſtatute of uſes all powers were conſidered without diſtinction 
as naked authorities; properly as powers, and attended with the 
conſequences: but that ſtatute has made an alteration in the common 
law as to that ; for now powers are conſidered as a particular form or 
modification of property; part of the old ownerſhip, and liable to 
the conſequences of ownerſhip ; and conſidered in courts of law as 
an intereſt ; and then the relation to the time of giving the power 
does not hold; becauſe conſidered as an intereſt, In ſuch powers 


coupled with an intereſt of any ſort, to make leaſes, a jointure, to 


revoke or change, that is affected by the acts of the perſon, to whom 
given, he may releaſe it. 1 1}, 265 B. ſo in Digge's and in Albany's 
caſes 1 Co, and in King v. Melling a power to make a jointure was 
deſtroyed by a common recovery: whereas the contrary holds as to 
naked authorities. Where there is a power to appoint a ſum of money, 
as in Shirley v. Lord Ferrars, and Bainton v. Ward, 20 April 1741. 
in both which the appointment was by will, the court held the ap- 
pointee could not take it, becauſe it was a voluntary appointment, 
which could not defeat creditors; and on the principle in 2 Rol. Rep. 
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173. as your Lordſhip laid down in Lord Townſend v. Windham, the Ante 


gift to the appointee was aſſets to pay debts ; which ſhould not be 16 July 1750. 


prevented by the death of appointee in life of teſtator. The principle 
of making it aſſets is, that the conveyance to him is void, conſider- 
ing it as a conveyance againſt creditors, who ſhall prevail, notwith- 
ſtanding death of appointee; ſo that it is only a particular form and 
modification of the intereſt. It is ſaid, the ſurrender of copyhold 
to uſe of a will, when the will is made, will be conſidered as teſ- 
tamentary, and lapſe: that point never has come in queſtion ; 
which is extraordinary: if it had, the grounds, on which it was de- 
termined, would have been material. That might be determined 
to be a teſtamentary diſpoſition ; becauſe it is that ſort of power 
coupled with an intereſt of the perſon deviſing. On feoffment to 
_ uſes it was not underſtood, that, if the party dies after the deviſe de- 
claratory thereof, it ſhould lapſe. Feoffments to uſes are conſidered 
as powers now; they were before the ſtatute of uſes: and if it was 
underſtood, that it would lapſe, the caſe of Bret v. Rigden could 
not have been made a queſtion, nor argued, as it is in Plo. that conſe- 
quence not being alluded to there. The deviſee is in and claims 
Ke. {7 99 6 6 ——— under 
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under the feoffment. But ſuppoſe that queſtion of the ſurrender was 
to ariſe ; there is a diſtinction, that he is owner of the eſtate, and 
no act of his, which would not deſtroy the relation; which holds 
not in the caſe of other powers. So that the caſe of copyhold is diſ- 
tin, being an intereſt; and powers coupled with an intereſt are con- 
ſidered as property. But authorities or naked powers are different ; 
having all the conſequences, attended with all the rules the common 
law ever applied to powers in all the relations of it ; the perſon exer- 
ciſing it being conſidered as a mere inſtrument. The fundamental 
maxim (which the law of England allows, though the civil law 
does not) is, that the acts done in conſequence and by virtue of an 
authority, and purſuant thereto, are the acts of the old proprietor, 
and of that day wherein he, in virtue of his ownerſhip, delegated 
that authority : and this maxim the law purſues throughout. There 
are inſtances of this ſort in Pho. fo 15 H. 7. 11.6, referred to in 1 
Co. Digg's caſe, and Albany's; and in 1 Co. 174. what is ſaid of 
the collateral power of B. whether the releafe ſhould not extinguiſh 
it, is very emphatical, that it does not move from nor under him, fo 
that he is a mere inſtrument, and is the reaſon why the act of B. can- 


not affect it. 19 H. 6. alſo, cited in Latch 43, is ſtrong to this 


effect; and Tomlinſon v. Dighton, 1 Sal. 239. and the reaſon, why 
theſe authorities or naked powers cannot be affigned, releaſed, for- 
feited, or extinguiſhed, depends on the maxim in 1 Ivf. 185. Finch 
13. and Capel's caſe, 1 Co. of the claiming paramount; ſo that no 
act of the deputy or inſtrument, Who is to fix the proportions, can 
hurt the appointee; becauſe his title is prior to every act; which 
without any exception will be defeated by ſuch relation : and though 
it is by relation of law, it is the ſame as if it exiſted in fact, as if 
done immediately at the former time. Finch 70. In 1 Co. 176. B. 
is an inſtance of relation to the conſideration of a covenant ; nor 
does the death of the party affect it. Wood's caſe, cited 1 Co. 99. a. 
A bargain and ſale operates not, unleſs inrolled in fix months: yet, 
if inrolled, it relates, avoiding all meſne acts; ſo that death of bar- 
gainor or bargainee before inrolment makes no difference. 2 1. 
074. The judges adhered to the conſequences of relation, that it 
ſhould be as if that day; and the death of the party has no effect, 
if within the time of relation. So judgments, entered up purſuant 
to warrant of attorney, are good by relation: ſo in aſſignments on 
acts of bankruptcy. Nor is there any exception to this in caſe 
of naked powers, as the preſent clearly is, disjoined from any intereſt 
in'the mother; for that would make the argument and rule different; 
but ſhe is no more than bailiff or ſteward. - The fund was no part 
of her antient property; neither moving out of or affecting her eſtate. 
She can neither gain or loſe by the execution or non-execution ; nor 
could the ſel it to a ſtranger; nor take money from a child for doing 


it; which would be ſet aſide as fraudulent. This is exactly Tom- 


Yinſon's caſe, which was determined to be a collateral power; the 
* ba only 
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only difference being, that was of land, this of money. It could 
not go to her reſiduary legatee or executor ; nor be claimed againſt 
her repreſentatives, but the executor of teſtator. Then it is to be 
governed by all the rules applicable to naked authorities, 'The ob- 
jection is that a legatee muſt be in /, when the legacy is to veſt; 
ſo muſt a deviſee and grantee; and on that was Bret v. Rigden deter- 
mined by analogy to grants as well as wills. But the anſwer is, 
theſe are not legatees of the mother; having no grant, gift, or de- 
viſe from her; ſhe only ſaying that which the teſtator left a chaſm 
for, which ſhe fills up. Tf this appointment had been by inſtru- 
ment in writing with a power of revocation, (ſuppoſing in general 
that a power of revocation might be annexed) it is as much ambu- 
latory and revocable until her death : and yet though they die in her 
life, they ſhall take; it ſhall relate, if ſhe dies without revoking. A 
will executing a power is different from a will pafling an intereſt : 
Sir Edward Clere's caſe, The latter muſt be a due, legal, proper 
will; this is not by a proper will, for ſhe was a eme covert; there- 
fore it is by the other method given to execute this power, an inſtru- 
ment in writing, and may have a different effect from a will, The 
articles on her ſecond marriage have nothing to do with this power 
taking no notice of the principal which ſhe was to appoint, but only 
the intereft: ſo that this is to be taken as an inſtrument in writing 
generally; conſequently takes effect in the ſame manner, as if ſhe 
had made a common inſtrument without calling it a will, appointing 
theſe ſums to be paid after her death; which (it muſt be admitted) 
ſhe might have done, not calling it a will, and might have annexed 
a power of revocation ſo as to enable her to revoke that, and to ex- 
ecute the power over again ; and this amounts to the ſame thing. 
The reaſon of the rule, on which lapſes are eſtabliſhed (that it is a 
gift to a perſon not in being at the time it ſhould veſt) holds not; 
that not being the caſe, when it is an execution of a power ; be- 
cauſe they give nothing at all, only direct the gift of another. It is 
ſaid, teſtator intended by giving power to execute by will, that, if by 
will, all the doctrine of relation to the creation of the power ſhould 
be deſtroyed; and that the mother, when ſhe executed her will, in- 
tended, if they did not ſurvive, they ſhould not take : but neither 
has he intended it ſo, The teſtator's will is like to be diſappointed by 
this argument; and all the children diſinherited. If he had ſaid only 
by inſtrument in writing; ſhe might execute by deed or will; it not 
being in oppoſition to one or the other. If done by deed not 
ſiealed or delivered, it would operate as an inſtrument in writing; 

ſo of a will: they are words of courſe of the drawer of the 
will. It is begging the queſtion, to ſay the teſtator knew that the 


conſequence of doing it by will would be, that if they died before 


her, it would lapſe, and therefore that it muſt be preſumed, he in- 
tended it; arguing his intent from what is the queſtion. He had no 
_ reaſon to think ſo: when he made his will, there was an authority 


4 | that 
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that it would not lapſe, Burnet v. n and none to the con- 
trary. The fund is reverſionary; not to take effect beneficially until 
after her death; the objects, all the children he had. Their out- 
living her is immaterial, it was not in his view or intent, that the 
gift ſhould be defeated by that contingency ; nor was it reaſonable: 

the mother was young, and might live as long as ſeveral of the chil. 
dren. The reaſon of giving that authority was certainly to ſecure 
their obedience, and keep them dependent on her ; and his adding 
negative as well as affirmative words ſhews, that when the mother 
made a difference among the children, he meant that difference ſhould 
take place. As to the mother's intent, ſhe could not do otherwiſe ; 

unleſs ſhe had known what made the argument in this cauſe ; that 
ſhe could have annexed a power of revocation to the inſtrument i in 
writing : which, whether ſhe could or not, ſeems doubtful. She 
is confined to the children, and could not appoint to executors or 


others. If ſhe had intended it, ſhe would have provided for the 


event: whereas ſhe ſurvived ſeveral years, and made no alteration ; 

and meant this diſpoſition ſhould take place. It is, objected, that 
whatever was the intent of either, the rule of law is, that, if it is 
an appointment by will, it muſt lapſe ; but no ſuch rule of law i is 
applied to naked authorities. On the reaſon of the thing it is no 
maxim, that the parties muſt ſurvive the inſtrument, who is to de- 
clare the will of another; though there is reaſon for it, where it is 
the perſon's own gift. The time of making a will is material to 


ſeveral purpoſes: as to the power of teſtator, when made under 


age; ſo as to married women; fo as to the thing to paſs. Not that 
the word having in the ſtatute of wills is the reaſon; but it goes on 


intent of teſtator, that he did not mean to give more than he had at 


the time. 80 as to the objects; as to a gift to A. and his children, it 
is material whether he had children at the lime or not, according to 
Wild's caſe. Madiſan v. Andrew is different from this; the power 
was fraudulently executed: it was not within the power by any rela- 
tion: beſide, that was an appointment to herſelf, and then ſhe ceaſed 
to be a truſtee executing a power, which the court will never ſuffer 
to ſtand. Oke v. Heatb is contrary to Burnet v. Holgrave ; z Which, 
though heard by conſent, was a litigated cauſe : nor is it applicable; 
the power there being a modification of property, not a naked power; 
ſo that determination might ſtand ; and fo might the caſe of the 
copyhold: whereas this is a naked authority, in which the relation 
holds throughout, and cannot be affected, and it is conſidered as the 


act of the day. As to the laſt objection, in reſpect to Lady Morpeth, 


that, ſuppoſing it had veſted in her, ſhe loſt it by non - performance 
of the condition; that would hold equally if ſhe ſurvived but a little 
while, and did not do it. But one caſe is cited for it; which muſt 
have gone on other grounds. It is common for teſtator to oblige le- 


gatees to ſtand by his will, and releaſe within a time. The court 


never thinks the time material * obliges them to make an Ane 
i = after 
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after determination of the cafes and points; but if they die in 
mean time, they are not to loſe the intended legacies. The condi- 
tion here in ſubſtance is performed; for the releaſe may be given by 
her executors. Courts of law hold, that the ſubſtance of a condi- 
tion may be performed; for which there are ſeveral caſes in 1 I. 


that by forfeiture of the condition the eſtate is not defeated. Befide 


it is in nature of a condition ſubſequent ; the counſel of the executors 
being firſt to tender the releaſe; which is become impoſſible by the 
act of God. Pg 1 


As to the ſecondary queſtion, if it veſts in the children, it veſts as 
tenants in common; which'diſtioguiſhes it from Madiſon v. Andrew; 
where, what your Lordſhip went on, was, that the words were a 
jointenancy, and it would go to the ſurvivors; but here if it veſts, it 
muſt veſt as a thing to be divided, | 


LorD CHANCELLOR, 


As I am ſatisfied what decree I ought to make, it is not proper to 
put it off, merely for the ſake of putting my thoughts into better 
order and method, 


The general queſtion, who has a right to theſe two fums of 2000). 
and 15,000]. (as it is computed) appointed by the will of Lady 
Sunderland, made in execution of a power given by the will of her 
huſband, depends on three conſiderations. 1ſt, Whether the repre- 
ſentatives of Lady Morpeth and of John Spencer, who died in the 
life of Lady Sunderland, can claim, or be intitled to theſe two fums 
reſpectively? 2d, If they cannot, whether theſe two ſums will fall 
into the refidue of the teſtator's perſonal eſtate; or accrue and be- 
long to all the children, and the repreſentatives of ſuch, as are dead? 
3d, If they ſhould belong to the children of teſtator ; then to what 
- tp or diviſion! of theſe children: whether to all ſuch as were 
living at teftator's death, and the repreſentatives of thoſe dead, or 
only to thaſe two ſurviving at death of Lady Sunderland? 


The 1ſt depends on two things. Firſt on the power and conftruc- 
tion of the power given by the will of teſtator: next upon the act 
done in execution of that power, 4 


As to the firſt, the teſtator gave the refidue of his perſonal eſtate 
fo as to ſhew an intent to diſpoſe of his whole perfonal eſtate. As it 
ſtood in the will, it was an abſolute legacy of 40,0001. to the wife. 
By a writing indorſed on the will, called a codicil, but with no new 
date, (and therefore it may be conſidered as part of the will) teſtator 
reſtrains that general legacy to one for life only, with power to diſ- 
pole of it; which is the ſame, as if the whole had been inſerted in 
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the will. This power is undoubtedly. as large as the teſtator could 
poſlibly give to her, as to the inſtrument by which ſhe was to ex. 
ecute; but not large in reſpect of the objects, as to whom ſhe is re. 
ſtrained to and among the children. One fide contends, here is no 
gift by the codicil, but to the wife for life with a power. The other, 
that a gift is made to all the children of teſtator, ſubject to the power 
of Lady Sunderland, by ſuch an inſtrument as is deſcribed, to divide 
and diſtribute among them, ſo as to. exclude ſome, if ſhe pleaſed, 
but if not, that till there is a gift to the children: but that laſt is 
not the conſtruction of the codicil. What was the intent of teſtator, 
in giving this legacy and power, can only be collected from the 
words of the will and the codicil; and it is plain, from both, that 
his primary intent was to provide for the wife thereby. To ſecure 
the reſpect and duty of the children to her, he reſtrains her eſtate, 
but gives it to none but to ſuch as ſhe ſhould appoint. It is admitted, 
that, if taken according to the words,/ to make any of the children 
take, there muſt be an appointment; but the method taken for the 
defendants to make this a gift to the children, is by inſiſting, that to 
make this preſumed intent of teſtator take effect, the words may 
be tranſpoſed. Suppoſe the word ſuch was tranſpoſed, I cannot ſee 
how it will vary the ſenſe or conſtruction of this clauſe ; for the 
ſenſe and meaning would be the ſame, reſtraining the generality of 
' Tranſpoſtion the former words, making it a gift only to ſuch as ſhe ſhould ap- 
of words in a point, But there is no colour to make ſuch a tranſpoſition. It is 
will, 4% true, a court of law as well as of equity (and a court of equity has 
mitation ſenſi- NO greater latitude in conſtruction of wills, and tranſpoſing the words 
ble, but not to thereof, than a court of law has) will, to make ſenſe of a will other- 


— wiſe inſenſible, and to make it take ſome effect rather than be to- 


tally void, often tranſ ſe words to attain the intent, that on the 
face of the will the — 9 bad; which was Luxferd's caſe, 3 Lev. 
where the court did not make the tranſpoſition to let in more, or de- 
feat the deviſees (which in no caſe do I know, that the courts have 
done) but it was to make the limitation ſenſible, the words being 
inſenſible, and to attain the meaning: but in no caſe, where the 
words are plain, and ſenſible, is a tranſpoſition made in order to create 
ja different meaning and conſtruction ; much leſs to let in different 
deviſees and legatees in a will; which is a very different thing from 
the caſe, where the perſons to take are certain, and the queſtion is only 
concerning the conſtruction of the words to create the limitation or in- 
tereſt to be taken, But theſe are plain words: there is no deſignation 

to take under this will, but ſuch of the children as ſhe ſhould appoint; 
and no perſon can be aſcertained under this will until ſhe has made 
ſuch appointment. Indeed the words want no conſtruction; and if the 
court ſhould put a different conſtruction, and tranſpoſe, as contended 
for the defendents (which ſtill could not do for them) it would be 
making a new will; for teſtator intended none of the children ſhould 
take but from the appointment of Lady Sunderland : and in this it 

| * * 7 


. 
0 


9 


© This leads to the other part of the conſideration of the ficſt queſ- 
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is like the caſe cited out of Latch 10. Therefore Jam of opinion, 
that by this codicil, or this part of the will compriſed in the indorſe- 
ment, here is no gift to the children of teſtator, otherwiſe than 
as they might take by execution of the power by her; and con- 
ſequently the legacy is a mere gift to her for life with power to diſ- 


pole, Ge. 


tion, vi. the act done by her in execution of the power, and the 
conſequence thereof. | | 


She had ſeveral ways to execute it, by deed or inſtrument in 
writing, or by a proper will: but I am of opinion, whichever way 
ſhe took, to make any of the children of teſtator take by virtue of 
it, it muſt be a compleat act done by her; and that an imperfect 
act in execution of this power would not make any, part of this mo- 


_ ney veſt in any of the perſons to take under it; for it is admitted by 


defendant's counſel, there is no purchaſer, no greater merit in one 
than the other; all being volunteers; and therefore no, ground to 
ſupply any defect in the execution of the power. She has choſen 
to execute it by will: and two of the appointees therein dying after- 
ward in her life, the queſtion is, what under theſe circumſtances is 
the effect of the execution of this power as to them; whether their 
repreſentatives can take the ſums appointed ? To determine it one 
thing is neceſſary to be ſettled : viz. the nature of the inſtrument 
by which the power is executed. The;plaintiff inſiſts, it is by a 
will : the defendants, that it is by a proper will, for that ſhe was a 


a ——_—— 


Jeme covert at the time; but by an inſtrument in writing, which 


may have a different effect from a will. I am of opinion, that this 
act of her's in execution of her power muſt be conſidered as a will, 
and may be truly ſo as a proper will in this cauſe : but if not, ſtill 
it may as a writing in nature of a will; and then it will come juſt 


to the ſame thing as to the preſent queſtion. A feme covert may wil by a | 
make a proper will, proved in the ecclefiaſtical court, with the aſ- feme covert 


Ru „ good with 
lent of her huſband, according to the expreſs reſolution of Mariot dgent of huf 


v. Kinſman, Cro. Car. 2 19. where it came in queſtion upon a bond band. 


in pleading. Then, whether there has been ſuch aſſent in this caſe, 


depends on the deed of ſettlement made on her ſecond marriage. 
I am of opinion, it does amount to a ſufficient aſſent to her making a 
will concerning this 30, ooo. It is ſaid barely to relate to the in- 
tereſt: if it had done ſo, when there is an expreſs recital of the 
will and codicil, and the principal and intereſt ariſe under that will, 
and ſhe was only to take the intereſt, I Thould have thought, it was 
an aſſent to a compleat will: but it goes farther ; for the word im- 


provement does not take in intereſt only but improvement of the ca- 


pital, which is part of the principal, and would go to be divided as 
the principal ; for it is eſtabliſhed, that the increaſe and riſe in value 
ipal; | X de 
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of the principal ſhall go to the principal, and not go to the tenant 
for life in being. But, ſuppoſing this not a proper will, {till it muſt 
be conſidered as an inſtrument in nature of a will; which ſhall have 
the fame conſequence as if a will according to the conſtruction of the 
court. Then l it either way, as a proper will or inſtrument in 
nature of a will, I am of opinion, that neither the repreſentatives of 
*  Fobn Spencer or Lady Morpeth could take any thing by this execution 
of the power, unleſs it veſted in their teſtator or inteſtate, only deri- 
vatively, and through them. It is certain, that an executor or ad- 
miniſtrator cannot take by virtue of that repreſentation any thing, 
but what firſt veſted in the teſtator or inteſtate: which brings it to 
the queſtion, whether by this execution of the power any thing 
veſted in them in their lives. It is plain, that by virtue of a will 
or inſtrument in nature of a will, no legacy or git can veſt till death 
of teſtator; and admitted, that if this was a gift of Lady Sunderland 
and a legacy from her, fo that the children were to take by or under 
her, it would be ſo; for then it is admitted, the will is not com- 
pleat till death of teſtator ; but it is inſiſted, that this being in exe- 
cCution of a power, nothing is taken under the inſtrument, by which 
the power is executed, or under the perfon executing, hut under the 
giver of the power, and as legatees in the will of the teſtator : which 
is true to certain purpoſes, but holds not to the extent contended 
for on the part of the defendants, that is, not to ſhew that theſe 
two legacies or ſums of money veſted by virtue of the execution of 
this power in the children in their lives; for to that only can it be 
material. There is no Caſe,” where that has been ſaid to be under a 
will ; whether that will operates by way of giving a legacy or inter- 
eſt derived from the teſtator in that will, or by way + SF of 
4 power; or inſtrument in nature of a will, which is the ſame ; for 


cording to the 
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1 * 
to the uſe of a will; the ſurrenderer makes a will, and appoints Copyhold ſur- 
the uſes thereof: the law ſays, the lands paſs by the ſurrender, N 
| vie of will: 


and the will is only directory of the uſes : though the lands are ſo a 

appointed, if the appointee died in life of teſtator, it was never tee dying in 

thought, he could take benefit of it: which muſt have often hap- de of tele. 
ned, conſidering the number of ſuch wills: and yet it was never 4 

contended, that it would veſt in appointee dying in life of teſtator ; 

becauſe the act was not compleat; it being no will till his death; 

and conſequently at the time it ſhould veſt, there is no perſon to 

take. Soif a power is given by deed to appoint lands by will; and 

the perſon, to whom the power is given, makes a will, and gives the 

lands to A. and his iflue ; the law ſays, that, though ſuch appointee 

takes under the power, yet the execution of the power being by will, 

it ſhall receive the ſame conſtruction as if a deviſe of lands, viz. an 

eſtate-tail. So if it had been to A. for ever, that would have been 

an eſtate in fee. It was never doubted, but that the conſtruction of 

the words would be the ſame exactly, as if he took ſtrictly and pro- 

perly under the words of a will ; and indeed it is repugnant to the 

nature of the inſtrument, that any perſon ſhould take, or have any 

thing veſt, by will in life of the teſtator : and every perſon, claim- 

ing under the execution of a power, muſt claim not only according Appointee 

to the power, but the nature of the inſtrument. by which that power * 

is executed; and therefore a will in execution of ſuch a power (ſup- 1110 on 
ſe it was of lands) would be alterable or revocable according to to nature of 

the ſtatute of frauds by cancellation or any of thoſe methods, as a ment 

proper will would be; becauſe it is the nature of the inſtrument, 

which cauſes that. Suppoſe ſuch a power was to be executed by 

deed only, it might be as well ſaid, that the party to take under the 

execution of that power ſhould take by an incompleat deed; as in 

this caſe by a writing not compleat till death of teſtator ; there being 

as great an inperfection in one caſe as the other. If this was to be 

taken as an inſtrument in writing generally, and to have the ſame 

effect as if ſhe had made ſuch a common inſtrument without calling 

It a will, appointing this payment after her death, as has been ar- 

gued, that would change the nature of the inſtrument, and the 

Intent of Lady Sunderland : the conſequence would be, that it would 

be irrevocable ; for it is revocable only by the nature of the inſtru- 

ment itſelf: but turn it into another inſtrument, neither a will or 

inſtrument in writing in nature of a will, it is not revocable ; for it 

is determined, that notwithſtanding under ſuch a power ſhe might 

have executed it toties quoties, have reſerved a new power to herſelf, 

and might revoke, yet if ſhe does not reſerve a new power, it is ir- Power of 

revocable ; which was the reſolution of all the judges in Hele v. revocation, 

Bond in the houſe of Lords. There Hele had a power in a deed to by 

revoke, and appoint new uſes, as often as he pleaſed : he executed uſes : expreſs 


a deed, and revoked; and ſo a ſecond and third time; and the . 


queſtion was, whether this laſt revocation was good? It was held ſerved, or it 
Vor. II. * not 1 executed. 
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number of words; and therefore the party could not revoke roties 


Appointee 


kes under - © 
3 as power whether of realty or perſonalty, it is taken under the autho- 


if inſerted 
therein : but 


having done, he had executed his power. 80 i 


power. There is no caſe, that the relation ſhall go back for that, 
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not good for want of an expreſs revocation ; that this power amounted 
to no more than a common power of revocation expreſſed in a great 


quoties by virtue of this original power of revocation : but it enabled 
him to inſert a new power of revocation, if he F * which not 
T ſhould hold this 
paper to be neither a will nor inſtrument in nature of a will, it would 
be an inſtrument irrevocable by her ; which would undoubtedly 
be contrary to her intent. It is only revocable from being a will 
or in nature of a will; and if fo, it is equally incompleat till her 
death; conſequently nothing could veſt in either of the legatees till 
her death; at which time, it is a principle of law, there muſt be a 
donee or appointee to take : whereas here they were not then in 
rerum naturd, and conſequently no legatee, donee, or appointee, 
(call it which you will) to take at the time the thing was to veſt, 
From this conſtruction of this paper the caſe in Hob. of K7bbot v. 
Lee is material, v/z. that this, whether as a will or inſtrument in 
writing in nature of a will, is a declaration in law of Lady Sunder- 


land, that it ſhould take effect only from her death. But to this it 
was ſaid, that in the preſent caſe it is otherwiſe : becauſe the appoin- 


tee muſt take under the power, and as if named in the power ; and 
that it was a gift of the teſtator in his will, ſhe being only an in- 
ſtrument: that the whole reverts back to the power, under which 
merely they take; which relation will overreach the death of theſe 
two parties, both being living at the death of teſtator, and then. it 
may be conſidered as veſting in them in their lives; which I deny. 
I admit the principle, that, where a perſon takes by execution of a 


rity of that power: but not from the time of the creation of that 


: 
| 
| 

OY cant te cake by rele which is quite of another nature : and that is the point, which muſt 
WF TD tion how. be contended for here, that they muſt take by relation ſo as to make ] 
2 224 2 the power, as them take from the time of the creation of the power; for which 
. 2 1 Hearn in aſſignment there is no authority: and that would be unreaſonable. The mean- t 
— hoo. be es — „that the perſons muſt take under the power, or as if their names c 
352. w4 W AZ or in bargain had been inſerted in the power, is, that they ſhall take in the ſame man- c 
35 99 , and ſale, in- ner as if the power and inſtrument executing the power had been P 
Prix. O10. . incorporated in one inſtrument; then they ſhall take, as if all, that was I 
* in the inſtrument executing, had been expreſſed in that giving the ſ 
ower. So 1s it in appoinments of uſes, If a feoffment is executed to If 

Feoffment to ſuch uſes, as he ſhall appoint by will; when the will is made, it is clear, te 

uſe. that the appointee, ce/tuy que uſe, is in by the feoffment: but has no- tl 

| thing from the time of the execution of the feoffment ſo as to veſt the * 

eſtate in him. The eſtate will veſt in him according to the nature n 

of the act done, and appointment of the uſe, from the time of the : 

0 


teſtator's death. This therefore is not a relation ſo as to make 
things 
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things veſt from the time of the power, but according to the time 
of that act executing that power; not like the referring back in caſe of 
aſſignment in commiſhon of bankruptcy: that is by force of the ſta- 
tute, and to avoid meſue wrongful acts. The caſe was put of a 
bargain and fale ; which was ſaid to be like this of a will or inſtrument 
in nature of a will. A bargain and ſale, when acknowledged and 
:nrolled, has relation to the time of execution; and if the grantee 
dies within ſix months, and afterward it is acknowledged and inrolled, 
it is good : that is, becauſe it is a collateral act ne by act of par- 


2 ů „„ 


os yi — 7 |; 
liament, and not arifing from the nature of the inſtrument itſelf. 
Conſider the conſequence, if this was otherwiſe : that by ſuch a will 
or inftrumerit in nature of a will, executing ſuch a power, any thing 
ſhould be held veſted in teſtator's life, and that the reference to the 
power ſnould not only be a reference to the ſubſtance of the power, 
but to the time of creation; it might be as well ſaid, that Lady Sunder- 
land might have appointed this money to them, if they had died 
before her making the will ; for it is juſt the ſame thing ; and the 
caſe of the bargain and ſale, if applicable, would hold equally ; then 
the conſequence would be, that ſhe might execute this power by gi- 
ving all, or greater part, to herſelf; for ſhe was repreſentative of her 
fon William, who died before her will; and it would be abſurd, that 
powers of this kind ſhould be executed for benefit of a perſon dead 
at the time of executing. But it is contended, that there is a great 
difference between powers; and that this ſhall have effect in this 
manner, becauſe it is a naked power, theſe ſums being never part of 
her property, who was only an inſtrument : fo that whatever execu- 
tion, it would have this effect, though contrary to the nature of that 
paper itſelf : that the quality and nature of the will ſhould be out of 
the caſe, and confidered barely as an inſtrument in writing : though 
it is allowed, that where a power is coupled with an intereſt, the 
party ſhould be conſidered as diſpoſing of the intereſt, and it ſhould 
have another effect. This is the firſt time, I have heard, that the 
execution of naked powers ſhould be conſtrued more favourably 
than that of powers coupled with an intereſt, The rule of law is Naked pow- 
otherwiſe ; becauſe the party there in ſome meaſure parts with his 83 conſtrued 
own property, as a kind of dominion he has over the eftate, thoſe 2 
powers being conſtrued liberally ; but naked powers always ſtrictly. led wih 
It is farther aſked, where is the difference ? That it being admitted, _—_— ie 
ſhe might have done this by deed or inſtrument in writing, not cal- 
ling it a will, and might have annexed a power of revocation fo as 
to enable her to revoke that, and to execute the power over again, 
this amounts to the ſame : but that is not ad idem. If ſhe had exe- 
cuted this power by deed or inſtrument in writing, though with a 
new power to herſelf, the conſequence would be, the inſtrument 
was compleat in itſelf; the thing would have veſted from the time 
of the execution of that inſtrument ; and the power of revocation 
would have no effect but to leave it mutable during her life, But 
i - there 
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there is a vaſt difference between a deed or inſtrument with power 
of revocation and a will. The firſt is a compleat act: a will not ſo, 
death being neceſſary to the completion, as well as to make the 
things paſs: and really, if in queſtions, of this kind ſuch execution 
of powers by will were to have this conſtruction, and to make any 
thing veſt in the teſtator's life, ſo that a perſon dead at the conſum. 
mation of the will might take thereby; in nineteen caſes out of 
twenty it would be contrary to the authority of the power, and in. 
tent of the perſon executing ; (this I mean in general, not as to the 
preſent caſe) for conſider, what a perſon does, when making a will: 
Lady Sunderland muſt know, that ſhe ran no hazard, becauſe the 
inſtrument was revocable till her death; but if a court of juſtice 
ſhould contrary to the nature of the inſtrument hold, that, though 
the party dies in the life of the perſon executing the power, it will 
veſt in the executor or adminiſtrator, that may be in a mere ſtran- 
ger both to the author of the power and the perſon executing. That 
would be the conſequence; like the caſes of wills obtained from 
young perſons by ſurpriſe ; as from a young lady at a boarding- ſchool 
(an inſtance of which I remember in. this court) the maſter getting 
her, ſhe being above ſeventeen, to make a will and him executor: 
ſo if this would be good notwithſtanding the dying in life of teſtator, 
it would make it go to a ſtranger. But it is ſaid, this has been de- 
termined, that ſuch an execution of a power by will may be good 
to make it tranſmiſſible to the repreſentatives of the perſon dying in 
life of teſtator ; for which is cited Burnet v. Holgrave; and if it had 
not been for that, I ſhould not have fpent ſo much time about this, 


But if that caſe is conſidered, it is no authority againſt the opinion 


now given, or that, I gave, in Oke v. Heath; for there the perſon 
executing the power was not limited in reſpect of the objects. It 
was a general power, to ſuch as ſhe ſhould appoint. She appointed 
to her ſecond huſband, who died in her life, and made her execu- 
trix, ſo that it was really come back to herſelf, and her repreſenta- 
tive claimed it under the execution of the power. That was a caſe 
to tempt a court of juſtice to go as far as poſſible to make it good; 
becauſe it was come back to the perſon, and the ſame thing as if 
given to her own benefit; and the court only ſupported that in her, 
which was really originally given for her benefit. It was no doubt 
in her power to appoint her executors originally, if ſhe pleaſed; 
becauſe ſhe might do it to any perſon whatever ; and there the court 
might conſider that word executors ſo as not to take by repreſenta- 
tion, but as a deſcription of the perſon to take ; and there is ſome- 
thing in the caſe, which favours that. It is imperfectly reported in 
Eg. Ab. Executors may certainly be made uſe of either in a deed 
or will as diſtin and ſeparate perſons from teſtator ; which is the 
caſe of a ſpecial occupant, 2 Roll. Ab. 151. where the executor 
ſhall be ſpecial occupant ; which ſhews, executors may take by that 


name as diſtinct perſons, and not in repreſentation of the teſtator. 


4 The 
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The court cannot be ſure, on what Lord Harcourt went in that 
caſe : yet there was room for that from the words: and all ways 
were to be taken there to ſupport it, as it was to be conſidered, as 
if originally given for her benefit, But whether that be ſo or not, 
it is a ſingle authority; and was a cauſe heard by conſent ; which 
certainly weakens its authority ; as it proves it in general not to be 
ſo fully conſidered ; and commonly there is a diſpoſition in the par- 
ties to give way to what the court thinks equitable : nor is there 
that oppoſition as in other cafes. Therefore on the whole upon 
this firſt point I am of opinion, nothing veſted by this inſtrument 
in John Spencer or Lady Morpeth during their lives, and conſequently 
nothing is tranſmiſſible to their repreſentatives: and to make it do 
ſo would be contrary to the principle of law, that the perſon muſt 
in being at the time the thing is to veſt. 


Which brings it to the next queſtion, whether theſe ſums will 
fall into the reſidue of teſtator's perſonal eſtate, or accrue to his chil- 
dren? And, whether it ſhall accrue to all his children and their re- 
preſentatives, depends on the queſtion at firſt conſidered, the con- 
ſtruction of the clauſe in the codicil, vi. whether any thing is given 
to the children of the teſtator eo nomine, otherwiſe than by de- 
ſcription of ſuch as ſhe ſhould appoint to, and conſequently nothing 
to veſt in them abſtrated from her appointment. It would be very 
difficult to determine, in what way they ſhould take, or how it 
would veſt, if that was to be the caſe. The proportions as well as 
the gift were to be ſettled by Lady Sunderland, who has given in her 
life ſeveral parts to ſeveral of them. What ſhares were to veſt ? 
Were they to take as join-tenants? that is denied by the repreſen - 
tatives of the deceaſed children ; becauſe that would exclude them, 
and make it to the ſurvivors. If to take as tenants in common, 
what are the ſhares? The ſettlement of the proportions and ſhares 
was to be by Lady Sunderland. None can take as tenants in com- Tenants in 
mon of uncertain, though they may of unequal, ſhares : and if there dnn T 
was any thing in this ſo as to make them take as children of the te- 1 
ſtator, I ſhould incline, that they ſhould take as join-tenants, and certain ſhares. 
conſequently it ſhould ſurvive. No words of diviſion or diſtribu- 
tion are made uſe of by the teſtator but by way of reference to the , 
diviſion and diſtribution to be made by Lady Sunderland: ſo that it - 
1s part of her power only, and not diſtin from her power, that [ 
imports a diviſion between them as tenants in common. And how | 
could it be? If all were to take this remaining 17,000/. equally 
in proportion among them as tenants in common, there would be an 
unequal proportion thereby among them; for Lord Robert's ſhare, 
having 60001. given him, would be made more; which would be 
contrary to the conſtruction attempted on this. But I found myſelf 
on this; that this is no gift to the children; and conſequently the 
children cannot take as ſuch. The next queſtion then is, if the 
Vor. II. | d 4 | reſiduary 
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reſiduaty legatee can take it; fot then the plaintiff, repreſentative 
of his brother, ſtands in his place, and will be intitled? The objec- 


tion to this is, that the exception takes out of the reſiduary bequeſt 


this whole $0,000/; being indorſed in his hand; therefore conten- 
ded, that it muſt be confidered; if not well appointed, as ſomething 
undiſpoſed of by the will of teſtator, and conſequently muſt be di- 


ſtributed. But it has not been mentioned, how it ſnould be diſtri- 


* 
„ 


buted ; for if fo, the mother muſt come in for one third part of that 
diſtribution: whereas the counſel for her executrix have not inſiſted 


thereon: nor can it be contended, that the intent was to leave it in 


her power to make no appointment, and ſo be intitled to one third; 


which would be the conſequence, if this was the conſtruction. 


Not that I ſuppoſe, the teſtator had any diftruſt in her: and ſhe has 
ated very honourably, giving away part in her life : but the putting 
this caſe ſhews, no preſumption can be of that kind. But if the 
will is ſo; it muſt have its effe&. Here is a clear intent in this will 
to make a diſpoſition of his whole perfondl eſtate; and it is pretty 


ſtrange, if that ſhould be. the conſtruction, that, whete one has made 


a reſiduary legatee of all the reſt, he ſhonld die inteſtate as to part. 
There may he poſſibly ſuch a caſe : and fot this was cited 3 Will. 40. 


But this differs widely from that; which was a reſervation of par- 


ticular ſpecifick things, as goods; &c. conſequently the things 
themſelves. were abſolutely taken out of the refiduary bequeſt; and 
the court thought, there was no ground to inſert them in it. That is 
not the cafe here: the teſtator has giren this legacy by his will. 
Suppaſing Lady Sunderland had died in life of teſtator, that 3o, oo0 /. 
would have gone into the tefidue as lapſed notwithſtanding this ex- 
ception. No legacy at all is given by the codicil; he has reſtrained 
his wife's legacy, which was abſolute, to a gift for life only; but 


no legacy. Suppoſe it was to be conſidered as a legaty, what does 


it import? Not the thing, but the intereſt given in the thing. That 
intereſt he has given to his wife for life, and afterward to ſuch as 


ſhe ſhould: appoint, according to ſuch eſtate and intereſt as ſhe 


ſhould appoint. Suppoſe, it was a reſiduary deviſe of real eſtate, 


and except thereout ſuch deviſe as ſhall by codicily &c. and he 


ſhould by codicil make a deviſe for life: the intereſt is only taken 
out of the reſiduary deviſe : there the word legacy anſwers to the 
word devife. Beſide this is faying no more, than the law implies: 
it is doing nothing by this exception. If a man gives all his perſonal 
eſtate, it leaves it open to the codicil ; which, if made, (hall ſu- 


N this exception therefore nil qperatur. It is like Hele v. 


ond : there was a power, which might be revoked 7oties quoties; 
and therefore it was ſaid, there might be a ſecond revocation thereby: 
but the court held otherwiſe; that it was only ſaying by a circum- 
locution of words, what the law would conſtrue the effect: ſo here, 
it is only taking out of his reſiduary deviſe ſuch an inteteſt, as he 


ſhould give by his codicil; which the law would have done for him. 


4 Suppoſe 
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Suppoſe by the codieil he had given the 30,0001. to Lady Sunder- 
land for lite, without ſaying any thing of the power: the reſiduary 

:ntereſt therein would undoubtedly have gone to Lord Robert after 
her death, and eſpecially when it comes in by way of lapſe. An J 
executor or reſiduary legatee ſtands in the ſame light as an heir, ſo as IN ; 
to take ſomething falling in without the intent of teſtator, as by ope- . 
ration of law. Bat the negative words are inſiſted on, that this 
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30, ooo l. is given to no other uſe or purpoſe whatever. I cannot con- W N dt BY 
ſtrue theſe words in that manner: but that they are limitations or 2 8 NY \ 


reſtrictions on the power of Lady Sunderland: and, if taken in the 


3 


large ſenſe, it would make it caduceary; which none can do 


JT | . 
with his property, ſo as to make it go to none whatever. No one K N. dv IG 
can ſay, his lands ſhall not go to his heir; who ſhall have them + V+ * IF CICY 
notwithſtanding. 80 of perſonal eſtate, one cannot ſay, his execu- * N N N * 
tor nor his next of kin ſhall not have it; for he ſhall notwithſtand- N 5 IQ ö r 
ing by the law. 80 that this is by a reaſonable conſtruction to re- N d * - da 
ſtrain Lady Sunderland, that ſhe ſhould not have power to appoint N 10 J. I p! 7 & 
but to his own children, | N NIN 
| 3 ran 
Conſequently theſe lapſed legacies will fall under the reſiduary N v\\ Id Jy 
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muſt be a decree for payment, and account of intereſt from the death 


| X 
bequeſt to the plaintiff as repreſentative of his brother: and there : 0 
of Lady Sunderland, X \ | ; 
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The next morning his Lordſtip faid, he had forgot to take notice 
of the caſes cited for defendants ; but that one anſwer to them all 
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was, that they wete all caſes, where the bequeſt amounted to a MK 

legacy to all the children: as where it was © to be divided among Ay I 

dall my children” it amounted thereto, being ſtill legatory words, NIN 

whether it was by the word give or de/ire; and the perſon would dd? _ 

be obliged. by the court to give ſomething to every one of the chil- \ DN 
dren ; conſequently only the. proportions were intruſted to the ap- eg 

pointor; the objects were fixed. | h Xt x 
N 


; Horſely verſus Chaloner, Dec. 4, 1750; 
At the Rolls, Sit John Strange Maſter of the Rolls, 


FILLIAM Horſely by will 23d September 1727. gives 2001. Deviſe to 
to the younger child of his ſon Villiam, or if more than one, younger chil- 
then to ſuch younger children, equally to be divided, and to be ay . 


a ; «8 | : : on to be paid 
paid at their reſpective ages of twenty-one ; and if any dies before at — 


twenty - one, then to ſurvive to the others; and for want of ſuch veſted in thoſe 


younger child or children, or their not attaining twenty-one, then 13 


the 200 l. to go to the eldeſt child of his ſon Milliam to be paid at = Y. e. v ee, 
twenty-one, : PO at- cop ee, 


The 


— — 2 
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Wo plaintiff Anne and defendant Ellen, daughters of William the 
ſon, were both born in life of their grandfather, and both come of 
age: and the queſtion was, whether it ſhould be divided between 
them, or whether Mary, who was born after teſtator's death, ſhould 
be letvin for a third ny" with . 


F or which was cited Graves v. Boyle, 27 July 1739. e 
an after- born child was let in; and Madiſon v. Andrew, 27 Nov. 
1747. and if the teſtator had been aſked, if he did not mean, that 
any child of Villiam born at any time ſhould have a ſhare, he 
would have anſwered yes, as in Pl. on the conſtruction of an at of 
parliament. | 


Againſt this Cray v. Sener, 24 Feb, 174 48 ; where Zoool. 
deviſed to younger children of his daughter; the elder fon dying 
after the teſtator, the other became elder, yet was held intitled ; 
the right veſting at death of teſtator in thoſe children then | in being, 
and could not be deveſted. F 0 


Maſter of the Ralls. 


There are no words | in the will denoting a defign to take f in any 
after-born children : whereas it is common in wills of this nature to 
to ſay © to the children of his ſon born or to be born”. That method 
in Pho. is a proper way of trying it; and poſſibly, if the teſtator had 
been aſked the queſtion in the manner inſiſted upon, he might 
have anſwered ſo: hut put the queſtion the other way, that the 
teſtator had been told; he had expreflly :fixed a time, when it was 
to be paid, and had been aſked, did he mean, that notwithſtanding 


by any conſtruction on his will the children might ſtay till forty or 


fifty years old, he certainly would have ſaid, he did not: yet that 
would be the conſequence : for till the death of Millam it could not 
be ſeen, who would be intitled, and when any attained twenty-one, 
they could not demand any thing, which would defeat the end, 
that they ſhould be accommodated with this when moſt beneficial 


to them, at twenty-one. The law ſees no impoflibility of having chil- 


dren at any number of years; and the not keeping demands of this ſort 
open has very properly induced the court to confine this to ſuch 
children, as were in being at death of teſtator, when the number 1s 
known, and the proportions they are intitled to, and the time when 
to receive it. In that light every word of the will will have its 
true and proper effect: it will veſt .in them payable at a future 
time; which time cannot be defeated. By the other conſtruction 


none of theſe children, in whom it veſted, can know, what they 


are intitled to. Coleman v. Seymour is a ſtrong caſe for this; and the 


more material as the lateſt. It goes farther ; as ſtated, there was no 


direction, when it was to be 2 it ſhews, the intereſt was conſi- 
dered 


in the Time of Lord Chancellor HARD wIickk. 8 5 


dered as diviſible between the younger children at death of teſtator, 

tho' afterward one came not within that deſcription. In Graves v. Boyle 

no time was mentioned, when the legacy became payable; here ; 
it is peremptorily and repeatedly mentioned : and there the daughter 

bad time during life. In Madiſon v. Andre it was not to go over, 

till all the children ſhould die, which makes it different. Principally 

therefore to avoid the inconvenience from keeping children out of 

this proviſion expreſſly appointed to be paid at twenty-one, it is 

conſtrued veſted in thoſe living at death of tèſtator, and cannot go 

farther. | 88 


-_ 


Another queſtion was, . whether there ſhould be a perſonal decree 


3 on defendant Chaloner as executor for payment of this 2000. or it 


ſhould be ſent to the Maſter on an inquiry into the aſſets? 
Maſter of the Rolls. ; 


Conſidering the great length of time fince teſtator's death, it 
might be very difficult now to make a ſtrict proof of aſſets; there- 
fore the court would do very right to lay hold of any reaſonable op- 
portunity : yet if there were no circumſtances to make him liabſe, faul derbe 
ſuch account muſt be taken. But conſidering the acknowledgments againt execu- 
by him, ſuch as an indorſement by him of a receipt of aſſets, cor with inter- 
(which would be ſutficient at this diſtance of time and difficulty of * . 
travelling through an account of aſſets, and no complaint of impo- 
ſition upon him) next an expreſs declaration by him, put 
out becauſe not payable immediately, and that it was ready at 
twenty-one ; ſhall I after all this ſend it to an account, whether he 
has done himſelf an injury by an account ſtated under his own hand, 
produced by him, and a deliberate act. It is true, on circumftances Where execu- 
the court will not pin down an executor to an admiſſion of aſſets, as bound by ad- 
if the money is in bankers hands; the beſt bank in England may miſlion of af- 
fail, and that undoubtedly will not bind him. But he muſt make a ſets. 
caſe for it, if he will get over ſo ſtrong an admiſſion; he muſt prove 
that miſtake, that the circumſtance on which he built his admiſſion 
failed. The bare payment of intereſt by executor will, in many 
cafes, be evidence againſt him of admiſſion of aſſets; that however 
18 only charging him by Way of argument, that he had the money, 
becauſe he paid intereſt; here is expreſs acknowledgment. There 
muſt be a perſanal decree againſt him; and as it has been aut at in- 
tereſt, which was never applied for their benefit, he muſt account 
for intereſt from their reſpective times of coming of age; and a cir- 

cumſtance of miſbehaviour, his obtaining a releaſe without any con- 
dderation, will warrant the court to decree him to pay coſts, 


On admiſſion 


Vox. II. > Eyre 


of aſſets, per- 


Ss i 


Caſe 31. 
| A Negotiation was entered into between the plaintiffs and Robert 


a a debtor for this? It is a mere queſtion at law; and if you think you 


pber, to demand this as a debt from him only, and not againſt the 
eſtate of Robert, who, not being alive at the time, could not be 


Nobert, on whoſe credit it was advanced. If the agent of Robert, 


C As Es Argued and Determined 


Eyre verſus Eyre, Dec. 4, 1750. 


Eyre for the loan of money to him, but he died in the Za}. 
Indies. The plaintiffs, not knowing of his death, advanced the money 
afterward, and paid it to his agent Lock, who remitted it in bullion 
to the Eaft-Indies. It was received there by his executors, - who re- 
mitted it back to England, to the executor of his father Chr: 1/topher 
Dre. | | 


This bill was againſt the executor rad; reſiduary legatee of Chriſto- 


made a debtor for it by an act ex poſt facto; but the perſon, into 
whoſe hands it came finally, was accountable for 1 It, and could only 
be debtor to Phaintifn. | 


For ene : This A mand ſhould only be againſt the afſets of 


in whoſe hands it was, had failed, Robert.or his eſtate muſt have born 
the loſs: it was a perſonal contract, entered into in life of Robert, 
which, from its nature, was executory, as it would take conſiderable 
time before it could be cartied into exeution; and if otherwiſe, it 
would hurt commerce with that country. If loſt i in its paſſage, it 
would not have been at the riſk of plaintiffs, but of Robert, inſured 
in his name, and conſigned over to him. | 


 LorRD CHANCELLOR. 


There was no agreement by plaintiffs to make this a loan during 
life of Robert, nothing importing a contract. His death was a re- 
vocation of the authority of Lock, in reſpect of the contract; be- 
cauſe there cannot be a loan to one after his death; therefore it will 
not have the effect of notice to make Lock a wrong doer. Then 
Lock could only receive it to uſe of plaintiffs. Suppofing the plain- 
tiff can make Lock, or the executors of Robert in India, (for I would 
go as far as I can to aſſiſt them) debtors for this by their affirmance 
of Lock's act, ſo as to make it had and received by them, by their 
agent Lock to uſe of plaintiffs ; how can plaintiffs make Chriftopher 


have a amn for it, * muſt try it. 


. Gower 


- * 
* fla + 


in the Time of Lord Chancellor Hazywicke. 


Gower verſus Mainwaring. Dec. 5, 1750. | Caſe 32. 
OHN MAINWARING executed a deed in truſt, by which Poſt 17 Dec. 


the truſtees were to give the reſidue of his real and perſonal 
eſtate among his friends and relations, where they ſhould ſee moſt 
neceſſity, and as they ſhould think moſt equitable and juſt. He was 
then eighty- four years old, declining in health, and had living two 
ſons, two daughters, and a wife. One ſon died in his life: Catbe- 
rine, one of the daugters, with her'then huſband Carrington carried 
him away from the reſt of the family to another place, and prevailed 
on him to make a will, giving the whole ſurplus of his real and per- 
ſonal eſtate to Carrington. | 


Two of the truſtees being dead, and the third refuſing to act, this 


bill was brought by © Catherine, executtix of her huſband, among 
other things to have the benefit of this will of her father. Her 
brother Gilbert brought a croſs bill to have the truſts of the deed 
carried into execution, and to ſet aſide the will. 

For plaintiff; This deed intended to put a diſcretionary power in 
the truſtees ; the objects are very general, not confining it to children. 
Had it been to relations only, the court has indeed, in many inſtances, 
reſtrained it to the rule under the ſtatute of diſtribution: but it is not 
ſo. It is doubtful what is meant by the expreſſion of friends. Then 
the truſtees not acting, this muſt be conſidered as unappointed, and 
can be only a reſulting truſt or power to donor himſelf, which he 
might diſpoſe of by will, and which he has done. If a feoffment 
to uſes, the power would reſult, if no appointment. Sir Edward 
Clere's caſe, So if to ſuch truſts as he ſhould appoint, and no ap- 
pointment. The queſtion is, whether the court can ſubſtitute itſelf 
in the place of truſtees having power to act diſcretionarily? In Brere- 
ton v. Brereton, 13 July 1738. a marriage ſettlement, proviſo if the 
huſband, his heirs, executors, or adminiſtrators, with approbation 
and good liking of two truſtees, ſhould ſettle lands of 80 J. per ann. 
to the ſame uſes, then that ſettlement to be void : the elder ſon and 
heir applied to the truſtees to conſent, that on ſettlement of an eſtate 
of equal value the former ſhould be void; the truſtees would not 
conſent; without which it could not be good in point of law: a 
bill was brought to compel their conſent. Your Lordſhip held that 
it could not be done, and that a bill of that kind againſt truſtees, 
who had a diſcretionary power to conſent or not, was never admitted. 
A court of juſtice cannot look with the eyes of the truſtees. In Dr. 
Potter v. Dr. Chapman a power to preſent to a living was diſcretionary ; 
your Lordſhip held, it devolved not on the court ; that it was veſted 


by a perſon who could veſt it in one of the objects within the power; 
5 2 and 
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and would not controul it, though it ſeemed indiſcreetly exerciſed. 
Donor might have exerciſed it himſelf again, if truſtees had refuſed 
to accept ; and it is the fame now they refuſe to act. He has deviſed 
it, under which plaintiff is intitled, and from the bounty of a parent. 


For defendant : This deed was a fair and prudent act to prevent 
any temptation in making a will and any jealouſies. The ſcheme 
was propoſed and approved by plaintiff and her huſband, and in his 
hand-writing, and tallies with the deed ; yet he afterward carries him 
away, and gets him to diſinherit his heir, and give the whole ta the 
huſband of his daughter, who: had 1200/. portion. Death of truſ- 
tees would not totally deſtroy the truſt. The third truſtee cbuſes to 
decline from age and infirmity, and no otherwiſe refuſes. It is veſted 
in them in point of law ; but on a truſt and. confidence which is im- 
perative; not a power which may or may not be exerciſed. They 
ought to execute; and this court will oblige them, being only in- 
ſtruments. It is required that the heirs or executors. of ſurvivor ſhould 
do it; fo that it is not a perſonal diſcretion, but the common caſe 
of all imperative truſts, and to continue. It is faid, the word friends 
raiſes a doubt; but in Cheſhire, where this was done, it is ſynonymous 
with relations; and ſo all over the North of England: and it is the 
language of St. E. 1. that adminiftration ſhould be to the next friend. 
It muſt mean relations here, thoſe who have a claim from equity 
and juftice, his family. The meaning certainly was to divide it 
among children and grandchildren. Caſes have been determined 
ſtronger than this, whereupon -- truſtees not acting it devolves on the 
court. On a will to diſtribute a reſidue to poor diſſenting miniſters, 
their wives and widows, the court directed it to be done, and ordered 
the objects, before. the Maſter, Which is ſtronger than where the 
truſtees do not act. Though the court does not care ta take truſts 
an itſelf, it muſt from neceſſity; as in Sir Conzers Darcy v. Lord 
Holderneſs; where, on a deviſe of guardianſhip to two, who diſ- 
agreed, the cqurt appointed a guardian. | 7 44 


Lord CHANCELLOR. 


I will take time to conſider of the queſtion, which. is very parti- 
cular on this truſt. It appears, that this deed of truſt was entered 
into on a contract and agreement, in the family of this man, that a 
proper diviſion, ſhould be made of his effects on an apprehenfion of 
' furpriſe upon him from his age and weakneſs ; and it ſeems extraor- 
dingry, that after that deed was executed a. wilt ſhould be obtained 
by one of the very perſons party to the procuring that deed ; he him- 
ſelf preparing the ſcheme of it, and afterward taking a will from 
him made on a ſuppoſition of cafes, ſuch as I never ſaw in my life. 
No caſe has been cited in point; nor da I know any. If I can find 
. a foundation from the authorities of the court, or from the reaſons 

I , 
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and grounds thereof, to favour the reſt of the family, I ſhall cer- Truſtees ha- 

tainly incline to do it, as far as juſtice will permit; if not, it muſt 8 

take its chance. What differs it from the caſes mentioned, is this, on their na 

that here is a rule laid down for the truſt, Wherever there is a acting, the 

truſt or power (for this is a mixture of both) whether ariſing on a in theft daes 
| | g place, 

legal eſtate, or reſerved to be exerciſed by truſtees, barely according unleſs for a 

to their diſcretion, I do not know the court can put themſelves in charity. 

place of thoſe truſtees to 'exerciſe that diſcretion. Where truſtees Otherwiſe 

have power to diſtribute generally according to their diſcretion with- where a rule 

out any object pointed out, or rule laid down, the court interpoſes not, 1 = 

unleſs in caſe of a charity, which is different, the court exerciſing a 

diſcretion as having the general government and regulation of charity. 

But here is a rule laid down; and the word friends is ſynonymous to 

relations ; otherwiſe it is abſurd. The truſtees are to judge on the 

neceſſity and occaſions of the family; the court can judge of ſuch 

neceſſity of the family. That is a judgment to be made on facts 

exiſting ; ſo that the court can make the judgment as well as the 

truſtees; and when informed by evidence of the neceſſity, can judge 

what is equitable and juſt on this neceſſity. I give no opinion now; 

but there is a great difference between this and a general truſt referring 

abſolutely to diſcretion of the truſtees. I will therefore conſider of 

it, and look into the authorities on that head, unleſs the parties 


agree. 


Aſkew ver/us The Poulterers Company, December 6, Caſe 33. 
1750, N 


A Queſtion was made, whether a decree in a former cauſe, where- 

in the preſent plaintiff and defendants were parties, might be read 
on the part of the plaintiff; it being objected to, becauſe no oppor- 
tunity of croſs- examination between co-defendants ? 


Lord CHANCELLOR, 


I am very clear that it may be read as evidence, though not as Decree, 
concluſive evidence. It frequently happens that there are ſeveral de- Nbetein Pre- 
Gd I claim! inft th LES | , - ſent plaintiff 

endants, all claiming againſt the plaintiff, and having alſo different anddefendants 
rights and claims among one another ; the court then makes a decree were parties, 
ſettling the rights of all the parties; but a declaration for that pur- ug ww 
Poſe could not be made if this objection holds; which would be very notconcluſive. 


fatal, as it would occaſion the ſplitting one cauſe into ſeveral. 


Another queſtion was, whether the examination of witneſſes in 
that cauſe could be read againſt the defendants now ? 


—_—. a7 Lok p 
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LoRD CHANCELLOR, 


fd A | | 
* age: a I agree the general rule to be, that, where there are ſeveral defen. 


cauſe where dants at hearing, depoſitions taken on part of one defendant may be 
the bill and read againſt the plaintiff, but not againſt a co-defendant ; becauſe there 
LEN cannot be a croſs examination : but it often happens, that in a bill 
of truſts, ſet- for performance and execution of truſts in a will or deed, ſeveral par. 
* an rights ties are before the court, and a decree is made for performance of the 
5 truſts, and a declaration of the court on the ſeveral parts of that 
truſt how far it ſhall extend; which decree is acquieſced in: it is 
conſidered as a determination among all the parties, as well between 

the co-defendants as the reſt ; ' otherwiſe the decree would become 

uſeleſs ; and it would be neceſſary to have as many bills, as there are 

Perpetual in- Parties claiming different rights, was this doctrine to prevail. A de. 
| anc on termination by the court for performance of truſts has been held a 
formance „ ground for a bill for perpetual injunction againſt the party ſetting up 
truſts. a legal eſtate to over- turn that decree; which was the caſe of Acherh 
v. Vernon; and alſo in a caſe relating to the Duke of - Buckingham's 

eſtate, where there was a decree for performance of a truſt, and 

a declaration who was intitled to one part, and who to another. So 

has there been a decree of that kind in this caſe, which is evidence 

between all the parties; and this depoſition may be read to ſhew 

what was the foundation of this decree: and otherwiſe it would be im- 

poſſible to have any fruit from a decree for the general eſtabliſhment 

of truſts under a will, where there are ſeveral parties, Whether con- 


cluſive is another matter, 


The bill was for an account of rents and profits, and to have pof- 
ſeſſion of an eſtate on the deſtruction and loſs of a deed ; the plain- 


tiff deriving a right from a conveyance by an heir at law on determi- 


nation of the uſes in a ſettlement, 


Lord CHANCELLOR. 


On lobofa II there is proof of deſtruction by defendants, it would be a ground 


rule of evi. for immediate relief; but it is founded on the loſs: and the rule of 
dence here as Evidence 1s the ſame here as at law, It is a queſtion of a legal title; 
* Bw. plaintiff muſt ſhew title in himſelf as well as none in defendants, and 
The loſs only muſt recover by his own ſtrength, though they are wrong doers. 
2 mace He has not proved a title in himſelf, nor does he prove what were 
cumſtances; the contents or uſes in that ſettlement. Plaintiff reſorts to other 
N proof; to let in which he muſt ſhew it is the beſt the nature of the 
52 3 * thing will admit; and muſt prove that it is loſt or deſtroyed. Though 

deſtruction of a deed may be proved by affidavit, the loſs of one can- 


not commonly be ſo, but only can be made out by circumſtances; 
4 a 
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as that inquiry has been made, and ſearch in the proper place and 
hk and in vain, As defendants therefore inſiſt on it, it muſt be 
| tried at laW- 


The Biſhop of Cloyne verſus Young, Dec. 7, 1750. 


G Berkeley made his will Nev. 19, 1746, thereby, after making 
* Toung and Wilkam Broom his whole and ſole executors, as to 
his perſonal eſtate it pleaſed God to bleſs him with, he diſpoſes of it 
as follows. Among ſeveral other legacies, he gives to his worthy 
friend, V/illiam Broom a mortgage, he had on the-eſtate of Villiam 
Broom himſelf, with all the intereſt due thereon, to be divided 
equally between the daughters and a niece of William Broom, on their 
marriage, provided with his conſent, or at his death; and on their 
deaths to be divided between the two ſons of William Broom. To 
Young he gives a bond of 200/. which was owing to the teſtator by 
the other executor Broom. Then comes this clauſe, © Item, after 
« all my juſt debts and legacies paid, I give and bequeath the re- 
« mainder of my eſtate real and perſonal, and whatever ſhall be 
due to me for half pay, &c. without ſaying more.“ 


The bill was brought by the next of kin of teſtator, againſt Toure, 
the ſurviving executor, and againſt the repreſentative of Broom. 


For plaintiffs. The only queſtion is, whether the executors are 
truſtees of the reſidue, or intended to have the intereft of it? Two 
principles are to be eſtabliſhed. 1ſt, That if ever the legal eſtate is 
granted, conveyed, or deviſed to another on truſt, he can take no 
more of the beneficial intereſt than he is intitled to under the decla- 
ration of truſt ; for though the legal deviſe is an abſolute fee, yet if 
there is an intimation of a truſt, nothing beneficially can be taken by 
the legal deviſe; the whole, as to land, reſulting to heir at law, as 
to perſonal eſtate, . to next of kin. Which appears in Loder v. 
Loder, where was a deviſe of the manor and rectory of H. to his 
ſon Charles for ninety-nine years, if he ſo long lived; remainder to 
truſtees to preſerve, &c. remainder to firſt, &c. ſon, in tail male; 
remainder to his ſon F. for life, with like remainders in ſtrict manner; 
and for want of ſuch iſſue, to his kinſman Robert Loder, and his 
heirs for ever, on truſt, that Robert, his heirs and aſſigns, ſhould 
pay to all the daughters of his ſons, as an additional portion, 5000 l. 
equally, or the whole 5000). if but one, to that one; and to Charles 
and his heirs all his other eſtates in truſt for debts and legacies, the 
ſurplus to his own uſe; making him ſole executor: There was a fai- 
lure of iſſue: the will was proved: and Robert fo ſeifed of the manor 
liable to the 5000. which was a ſtrong caſe for Robert's being intended 
to take this manor beneficially; being deſcribed of his kin, name, 
and family; and plain he did not intend it ſhould go to the iſſue — 
0 
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tings of this eſtate that were in their poſſeſſion. It was held at the 


offered of the teſtator's declarations, that he intended it beneficially 


being given on a particular truſt, it was ſufficient to take away the 


* 
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of his ſons. The queſtion was, whether Robert was intitled to the 
beneficial intereſt ſubje& to the 50001. or whether it paſſed to Charles 


by the reſiduary deviſe? It came on two bills: 1ſt, by Robert him- 
ſelf againſt the heirs at law of Charles, to have the deeds and vri- 


Rolls in 1730. that the deviſe to Robert, being expreſſed to be on truſt, 
though a particular truſt, and which would not exhauſt near the va- 
lue of the eſtate, yet he could take nothing in the reſt, therefore the 
bill was difmiſſed. On this the heirs brought a bill againſt Robert, 
praying account of the rents and profits, and to be let into poſſeſſion 
as a reſulting truſt: it was heard June 5, 1732. parol evidence was 


for his couſin Robert: the court held, it could not be read; and that 


advantage by the legal deviſe; if therefore the teſtator had not given 
the reſidue, it would have gone to the heirs by the reſulting truſt: 
but there was a ſweeping clauſe carrying it as undiſpoſed of. Other 
caſes were alluded to there, that wherever an eſtate is given on truſt, 
and there is a. chaſm in the declaration of truſt, the owners of the 
legal eſtate ſhould not have it at all, but the expreſſion of the par- 
ticular truſt ſhould take it from them; as in a gift of an eſtate to be 
ſold for payment of debts, or. to raiſe money, &c. and nothing more 
is ſaid as to the beneficial intereſt. The next propoſition is that 
which comes more immediately to the preſent, vig. wherever it pro- 
bably appears, (becauſe in no caſe it neceſſarily appears) that teſta- 
tor intended only to give his executors the office, and the legal intereſt 
arifing from thence, but did not know that would carry the bene- 
ficial intereſt in the reſidue, or did not intend it, if he might know it; 
the executors can take nothing in the reſidue but under an expreſs de- 


claration of truſt. It is true, an executor was an heir by the old Ro- f 
man law: now an executor is truſtee to all particular uſes in the will, ü 
as for creditors and legatees, But though the law remains ſtill, that 
would give him the beneficial intereſt, as well as the office; yet 0 
wherever it appears, the teſtator did not know it would go to him, 0 
or did not intend it, the court conſiders him as truſtee, and he can 1 
take nothing but what ariſes on that truſt; on which all the caſes ſince v 
Foſter v. Mount have been determined; and that on a probable col- a 
lection by the court, not a neceſſary inference; for there is no in- t. 
conſiſtency oc abſurdity in the thing itſelf, in ſaying, I give a parti- n 
cular legacy to my executor, and give him all the reſidue, Courts ft 
of equity have been very favourable to ſhew that executors were b 
traſtees ; and therefore a little matter has been ſufficient to ſhew that ar 
intent. One head of caſes ſettled is, that wherever an intent is le 
ſhewn at the time of making the will, that the office was not to VE 
carry the reſidue to the executor, but meant a truſtee for that, he W. 
ſhall not take it afterward by any accident; and yet that is not a Or 
neceſſary conſequence ; as where reſidue deviſed is to perſons named, pr 


2 who 
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- who by dying in teſtator's life are incapable of taking; it proves teſ- 


tator did not mean executors ſhould take it. Thus in Page v. Page, 


Mich. 2 G. 2. where the whole reſidue was deviſed to the wife for 
life, and after her death to {ix by name equally to be divided; one 
of theſe tenants in common died in teſtator's life; and Lord King 
held, that this one- ſixth lapſed ſhould be divided among the next of 
kin, not to the executrix; for having in terms given it away, he did 
not intend any part ſhould go by virtue of executorſhip. So in Pain- 
ter v. Saliſbury, May 11, 1734. at the Noils; where reſidue deviſed to 
wife and ſon equally, and wife made executrix, the ſon dying in teſ- 
tator's life, that lapſed moiety went to the next of kin, not the ex- 
ecatrix.. Caſes nearer to the point are, where the reſiduary eſtate 
takes not effect originally in its own nature, as Hheeler v. Sheers, 
Feb. 23, 1729. where refidue deviſed to executors, but in truſt, after 
deducting 1000. a- piece to themſelves, to apply to ſuch charitable 
uſes as teſtator ſhould by codicil direct: he made three codicils, with- 
out taking any notice of a charitable uſe, and died without otherwiſe 
diſpoſing of the reſidue : Lord King held the executors only truſtees 
for the next of kin. There that intended diſpoſition, though never 
made effectual, ſhewed they were not to take as executors. So in 
3 Nil. 40, upon an intent to diſpoſe, which intent was not carried into 
execution. And here the words cannot take effect merely from the 
miſtake of teſtator in not naming the deviſee, but it proves they 
could not take as executors. So in Nevil v. Parker, April 1726. 
on the will of Gardner, who deſired A. and B. ſhould be 
his executors, and gave to his ſiſter 400/. to the executors 10/. each, 
and other legacies, and broke off in this manner, I leave to C.“ 
without ſay ing more, ſo that it was not compleat as to the reſidue: 
Lord King held it ſhould be diſtributed among the next of kin. The 
preſent caſe comes within both the above principles: for Iſt. teſtator 
meant to give the office, and conſequently legal eſtate, to his execu- 
tors eo nomine on truſt, in reſpect of the whole that office was to 
carry. 2dly, He did not intend the nomination of executors ſhould 
carry the reſidue, but meant to give it by expreſs deviſe; which 
- ſhews they were to be truſtees as to that, and it muſt reſult to thoſe, 
who, as to this fort of property, are heirs. The penning is remark- 
able: the firſt clauſe gives the office and legal intereſt, and is an in- 
troduQion to the abſolute diſpoſition of the whole perſonal eſtate, as 
much as if he had ſaid, on truſt, &c,” Then for one executor's 
trouble he gives a bounty to his family, for whom every parent is 


bound to provide, and which anſwers the end of a legacy to himſelf; 


and as the intereſt; until the uſes ariſe, goes to William Broom, it 
ſeems beneficial to himſelf. To the other a ſpecifick legacy, the 
very debt due from the one executor; whichdebt is extinguiſhed by the 
will itſelf, and which he never would have deſired to be kept up for 
one, if he meant to give the whole to them, Then comes the ex- 
preſs refiduary bequeſt, without naming the legatee, which makes 
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it like the caſe of a void deviſe, as to one who dies in teſtator's life, 
or to be laid out in land for a charity; in neither of which caſes can 
executor take, becauſe of intent to give it. This plainly is not intended 


for the executors; for then why not fill up the clauſe, when he 


wrote the firſt part? He was not then ſettled in his mind to whom he 
would give it; and was probably furniſhed with the form of a will 
of this ſort, with an &c. which he tranſcribed with the Cc. but ſtill 
with intent to diſpoſe of his perſonal eſtate ; and afterward, on ſome 
diſorder, ſent for his will, and ſigned it, (which appears in a dif. 
ferent hand) thinking he had diſpoſed of the whole. 


Fot defendants. Queſtions of this kind ſcem a perpetual fand forthe 


courts, ſince the rule of law has been deviated from. Lord Xing thought 


the courts have gone rather too far, and attempted to have it ſettled by 
the legiſlature; hieß was impoſſible, theſe cafes depending on cir- 
cumſtances. Executor is heir quaſi mobilia, not only as to the legal 
but beneficial intereſt, after debts and legacies. So it ſtood originally, as 
appears from the Office of Executors, till the ſtatute of diſtribution ; for 
tho' on inteſtacy the ecclefiaſtical court required a bond from admi- 
niſtrator to diſtribute among next of kin, yet never where a will. 
Before that ſtatute it never would have been thought of taking the 
pet ſonal eſtate out of the executors in court of law or equity, though 
they ſhould apply it to their own uſe. To give this from the execu- 
tors there muſt be ſomething of a partial inteſtacy. From 23 C. 2, 
until 1687, there was no caſe on that act. Then came Foſter v. 
Mount, which was very particular, but did not go on fraud, but was 
founded on the very expreſſion creating a truſt, via. for his care and 
pains, So far courts of equity went very right; for it plainly im- 
plicd he ſhould have no more. It was afterward extended farther; 
that a legacy in general to a ſingle executor would exclude ; which 
was on a ſort of reaſoning that ſeems inconcluſive, via. from the ab- 
ſurdity of giving all and ſome. Few can know in what condition 
they ſhall die; therefore a legacy to an executor has a good effect, 
becauſe he ſhall then come on an average with the other legatees, 
who would otherwiſe have a preference. So that. reaſon ſeems not 
well grounded, and of that opinion your Lordſhip has been: what 
Mall be the amount of ſuch a legacy has been diſputed. Mourning 


has been held both ways; but this goes a ſtep farther ; for it is now 


contended even where no legacy, and endeavoured by circumſtances in 
the will to make executor truſtee, It is never ſo but where the legacy 


is an intire bequeſt, without relation to any other object; and the 


latter caſes have rather weakened the former ; for a particular intereſt 
for life thall not exclude from the reſidue: Jones v. Weſcomb, Eg. 


Ab. 245. and the Ducheſs of Beaufort's caſe, So if by way of ex- 


ception out of a particular ſpecies of goods: as in Griffith v. Rogers, 
and by your Lordſhip in Blintborn v. Feaſt laſt term. Which ſhews 
the court never takes away the right the law gives, but where the in- 


1 tent 


D . , ð . ð ls 


. bh oa 


| | | be overturned, becauſe of the 


in the Time of Lord Chancellor Hazowicks. 


tent is ſtrong on the face of the will, and not on a probable gueſs. 
A legacy to one executor only will exclude neither ; and it muſt be 
to the party himſelf, and not to his children only, as here infiſted on. 
Beſide the niece. is joined with them; nay, one of the plaintiffs has 
a legacy, and never diſtributable, where a legacy to next of kin, and 
none to executor. The contrary to the rule, collected on the firſt. 
principle for the plaintiffs, is laid down; as in Batchelor v. Serle, 2 

y implication or 


plication, the executor was not intended to have it. In New! v. 
Parker there was a legacy to the executors; the right veſted ſhall not 
part of the will in which the execu- 
tors are named. It is as difficult to account, if he intended others 
ſhould take it, that he ſhould not name them, as that he ſhould not 
name the executors over again: but he muſt be preſumed to know 
they would be intitled if he named no other. Nor will the coutt ex- 
tend a principle, but ſlender at firſt, when it cannot be ſaid with 
certainty, that he did not intend the executors ſhould take. They 
were friends to teſtator ; there is an expreſſion of regard in the will ; 
and not to be preſumed he intended only a troubleſome office: where- 
as the plaintiffs were in another kingdom, and ſome of them he never 
ſaw, There is a negative proof, that it was ſaid by teſtator this fa- 
mily ſhould not have any thing; though parol evidence cannot be 
read for the plaintiffs, this may be read for defendants to rebut an 
equity, inſiſted on by plaintiffs in oppoſition to a rule of law; as held 
in Littiebury v. Buckley. 


 Logd CHANCELLOR. 


Though plaintiffs could not originally read it, yet may they read it 
to take off that evidence read by defendants; for it were a ſtrange 
rule that it might be read to ſhew no reſulting truſt for the next of 
Kin, and that the other fide might not read to take off the credit 
thereof; not to prove that teſtator intended to give it to them, but to 
anſwer the other.. | 


On which it was waved; and Lord Chancellor delivered his opinion. 
This depends on the conſtruction of the will, which conſiſts of 


ſeveral parts, and from which ſeveral arguments have been drawn. 
Many caſes have been before the court on this queſtion; and they 
generally have ariſen on that point which was in Fer v. Mount, and 
which has been ſince extended farther by other caſes. But the pre- 

e | ſent 


95 


, 
j 
l 
| 


CASES! Argued and Determined 


ſent will not fall under the determination of any of thoſe caſes; | 


none of which, or any caſe that can be cited on that head, can be 
called caſes in point to this; which is a caſe dependipg on a more ge- 
neral principle: whether or no there does not appear à clear proof or 
violent preſumption, atiſing on this will, that teſtator intended to 


make them only executors in truſt, and by naming executors not to 


give any beneficial intereſt in his perſonal eſtate; to prove which it has 
been argued on two principles on the part of plaintiffs. iſt, That 


wherever the legal eſtate is deviſed in truſt, or on a particular truſt, 


whether of land or perſonal eſtate, being named: ordeſcribed as a truf.- 
tee, he ſhall be conſidered only in that light through the' whole; and 
not for his on benefit, unleſs as to what is expreſiy given; for which 
was cited Loder v. Lader, a deviſe of real eſtate in truſt for particular 
purpoſes, which did not exhauſt the whole inheritance or value of 
the eſtate; where it : was held, that he ſhould not take the reſt for 
his own benefit, but ſhould be a truſtee as to that, though no decla- 
ration of truſt. But the preſent caſe does not properly or directly 
fall under that principle; for thoſe caſes are, where there is ſome 
truſt declared by the teſtator expreſly; which cannot be ſaid here: 

therefore the very making executor truſtee in the firſt inſtance, which 
1s the foundation of the plaintiff's claim, ariſes from conſtruction and 
implication, and not expreſs words; conſequently it cannot be de- 
termined on that principle, The other principle was, that wherever 
it probably appears, that teſtator intended only to give the office of 
executor or legal intereſt only of the perſonal eſtate, not the beneficial, 

he ſhall take barely a truſt. I think it is under ſome principle of 
that kind, the preſent caſe muſt be determined; but I cannot agree 
that the principle is to be laid down ſo looſe and general as that is; 


for that would be taking too great a latitude, and making determina- 


tions of this kind of property too looſe: and therefore the rule is ra- 
ther, (which may come to the ſame thing) that where a neceſſaty 
implication or violent preſumption appears, that the teſtator, by na- 
ming executor, meant only to give the office of executor, and not 
the beneficial intereſt or property, he ſhall be conſidered as a truſtee, 
and a reſulting. truſt for next of kin of teſtator. Whether there is 
ſuch a neceflary implication or violent preſumption, which is the 


true ground of that principle, is the-queſtion. It has been argued 


on two confiderations, arifing out of the will. iſt, That teſtator 
has given each executor ſome particular legacy or beneficial intereſt to 


themſelves by expreſs words or clauſes in this will, and therefore to 


be excluded from the reſidue. Next that, abſtraQed from that, an 
intent is ſhewn by expreſs words to give away the reſidue, though it 


is imperfect; and that thence ariſes a neceſſary implication, or vio- 
lent preſumption, that by naming them executors in the firſt part he 


did not mean to give the ſurplus, that is the beneficial intereſt, be- 

cauſe in the latter end he meant to give it expreſly. The Jatter 

point is molt relied on for plaintiffs, and I think if the firſt _— 
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ſtood alone, it would not be ſufficient- to exclude defendants from 


the beneficial intereſt. There are ſeveral caſes on this head, and 


great variety of opinions: but on the latter determinations it ſtands 
more in favour of the next of kin than of the executors; becauſe of 
their relation, which makes it more probable that teſtator had an in- 
tention of kindneſs toward them; and if in any inſtance it goes 
contrary to his intent, it is better it ſhould be ſo, than that a general 
rule ſhould be laid down, which might give room to ſurprize. The 
firſt caſe was, where a legacy was given to an executor for his care 
and trouble; which was a very ſtrong caſe for a reſulting truſt; not 
on the foot of giving all and ſome, but that it was an evidence teſ- 
tator meant him as a truſtee for ſome other, for whom the care and 
trouble ſhould be, as it could not. be for himſelf. Afterward it went 
further; and the giving a legacy without more has been eſtabliſhed 
to exclude an executor from the reſidue ; that is, where the legacy 
to executor is generally and abſolutely ; for under certain limitations 
it might not exclude him. This is ſaid not to ariſe from neceſſary 
implication, but from a probable ground, vig. that it was giving him 
ſome part and afterward all; which none can be ſuppoſed to intend. 
But the foundation of that was weak ; becauſe teſtator might intend 
that particular legacy to him in caſe of the perſonal eſtate's falling 
ſhort, that he might be ſure of ſomething, and take his particular 
ſhare with the other legatees in the ſcramble on abatement in pro- 
portion. But notwithſtanding this, the court has not conſidered that 
in general. This queſtion has ariſen where there was a clear ſur- 
plus, and no doubt thereof; ſo that teſtator could have no notion 
that there would not be ſufficient to pay the legacies, and that there- 
fore it was neceſſary to take care of the executor. None of the caſes 
have been where the fact warranted ſuch a notion in the mind of 
teſtator, and therefore it is not neceſſary to enter into the queſtion, 
whether the judges argued right therein; but 'they have ſettled it. 
Afterward there have been limitations upon this; as in the Ducheſs 
of Beaufort's caſe, where a gift for life, giving a particular intereſt 
only, was held not to exclude executor from the ſurplus; as it may be 
ſuppoſed the giving that intereſt was barely for the ſake of letting in 
the bequeſt over of that part of the eſtate, So a legacy to one of two 
executors, inſtead of excluding both, excludes neither from the ſur- 
plus; becauſe if he left that between them as executors only, they 
muſt take it equally, and therefore he might give that legacy as a 
preference to one of them: it would alſo prevent the ſurvivorſhip ; 
tor if one of them died after death of teſtator, and before any divi- 
lion, the other executor would take by ſurvivorſhip ; whereas what 
was given by way of particular legacy would be tranſmiſſible, and 
not ſurvive, But to conſider how the principles or reaſon of theſe 
Caſes have been applied to the preſent. As to Broom, nothing can ariſe 
to exclude him from the reſidue on any of the-caſes mentioned. 
How far it may be a corroborating argument on the other point is 
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another matter : but he cannot be excluded as being a legacy to hin 
for it is not to himſelf; not ſuch from whence a neceſſary implica. 
tion or violent preſumption may ariſe. No caſe has gone ſo far; 
nor would it be reaſonable; nor would he be intitled to the intereſt 
during life; for if ſo, it has been rightly. argued that it would bea 
legacy pro tanto. The teſtator has given it with all the intereſt: ſo 
that even if any intereſt due at death of teſtator, that is given to the 


two daughters and niece, though to be divided afterward between 


them; which is a plain evidence-of not being given to him in mean 
time, but muſt be laid up for their benefit. As to the other execu- 


tor, indeed, there is a ſpecifick legacy for his on benefit: there i; 


ſomething odd in that ; and that, as a legacy, is not ſufficient to ex. 


clude both or either of them; being a legacy to one of the executors 


only. He intended to give him a preference to the other; and con- 
ſequently no neceſſary implication or violent preſumption that he in- 


tended to exclude them from the ſurplus ; and fo directly within the 
caſes above- mentioned: ſo that on this point the legacies given ate 
.not ſufficient to exclude them. The 


great ſtreſs of the caſe reſts 
on the other point; whether there is not ſufficient out of this imper- 
fect reſiduary clauſe to exclude them. I am of opinion there is, and 


that it would be much too far to ſay, that on ſuch a will, ſo framed, 
the executors ſhould have the ſurplus. The date of the will is at a 
different time, as appears plainly from the hand, and the weakneſ 
with which it is written, varying from the body of the will. But 
I know not whether I ſhall lay weight on that; becauſe I muſt be 


bound by the probate; the original will not being fo properly before 
me; and I muſt take it as it appears on the probate, The teſtator 
plainly intended to diſpoſe of the reſidue by way of refiduary be- 


queſt. The Sc. I believe, meant with regard to the funds; though 


it was a very unneceſſary &c. the whole being included in the for- 
mer words, And it is not unreaſonable to conſtrue, that the Ge. 
was meant to take in any thing that was to follow; any further ſpe- 
cification of his perfonal eſtate, and alſo the perſons he intended to 
give it to: and, if. one may conjecture, I believe the conjecture is 
rightly made on the part of the plaintiffs, that he had tranſcribed 
the form of a will in this manner, but ſtill with intent to diſpoſe of 
the perſonal eſtate, The preſumption from that clauſe is truly in- 
ferred, that he did not intend, by naming executors to give them the 
beneficial intereſt of the perſonal eſtate; becauſe he intended, at that 
time, to give it in another manner ; and therefore intended to give 


them nothing but the office; not that there is any thing in naming 


them executors in the beginning of his will; which is too much to 
lay a ſtreſs on. Then if there is ſuch a violent preſumption, it is 
ſtill founded on the ſame principle, though not within thoſe caſes in 
point; and for this the caſe comes very near Page v. Page, where 
the ground of Lord King's determination, that the one-fixth part 
{which could not ſurvive, becauſe they were tenants in * 
| 1 5 | | ou 


in the Time of Lord Chancellor HARDwIckE. 


ſnould be diſtributed as undiſpoſed, was, that teſtator declared his 
intent to make a different diſpoſition of the ſurplus of his perſonal 
eſtate, and that it ſhould not go to his executrix by force of being 
executrix. That cafe did not depend on her having a particular le- 
gacy therein; nor did the court go on that; nor would it be ſuffi- 
cient; for it was only for life? which, according to the Ducheſs of 

ufort's caſe, was only to let in the ſubſequent bequeſt over, not 
to exclude from the reſidue; which bequeſt over could not take place 
as to one- ſixth, and therefore to be diſtributed as undiſpoſed. On 


the whole reſidue: Sir Joſeph ety! held, that a moiety ſhould be 
diſtributed, according to the ſtatute, among the next of kin. In 
that caſe, according to the Ducheſs of Beaufort's, I do not think 
there was ſufficient ground to ſay, the executcix ſhould be excluded 
by having a moiety : that was to let in the ſtranger to a ſhare with 
her, not to exelude her from her right as executrix; and when that 
ſtranger was out of the caſe, by dying in teftator's life, it might be 
ſaid ſhe ſhould take it as executrix; but the court held otherwiſe. 


Then conſider what reſults from this clauſe : in the firſt part of the 


will theſe two are named executors; which might be in two lights, 
either as truſtees, barely and for the management and adminiſtration 
of his perſonal eſtate, or to take the beneficial intereſt. By the laſt 
clauſe he has ſhewn. an intent by expreſs words to diſpoſe of the re- 


force of having- the office. But it is ſaid, this being an imperf 

clauſe, does not operate, and nothing is to be inferred from thence, and 
therefore teſtator might mean to give it to the executors, or might be 
in doubt whom to give it to, and, not having cleared up that doubt, 
the right of the executors is to ariſe : admitting he intended to give it 
to the executors, it follows, he did not intend they ſhould take it as 
executors, but by expreſs words; and his being in doubt proves the 
ſame point ſtill, that it was not his intent at the time of making this 
will, that they ſhould take this refidue by force of being executors, 
but intended a further diſpoſition, which he has not made. Then is 
not this the ſtrongeſt caſe to ſay, that it was not the intent that by 
being named executors they ſhould have the beneficial intereſt? In 
the caſe above cited it might be ſaid, that whatever lapſed, ſhould go 
to the executrix as ſuch ; but the ccurt held, it was evidence that at 
the making the will he intended ſhe ſhould not take this as executrix, 
and then nothing can give it afterward, but it ſhould go to next of kin 
as undiſpoſed. But it is ſaid, executors may take in this caſe as an heir 
at law ſhall; as if teſtator has ſpecifically deviſed part of real eſtate, 
and afterward the reſidue, and deviſee dies in life of teſtator, it ſhall 
deſcend to the heir; but there is no argument from thoſe caſes to 
the preſent. An heir takes by the law, not by intent of teſtator, 
but contrary to his intent and will ; whereas an executor muſt take 


by 


ſidue; then he did not mean they ſhould take it by implication, * 
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the ſame ground was Pain v. Salter *, where one reſiduary legatee « Or painter 
dying in life of teſtator, the other, who was alſo executrix, claimed v. Saliſbury. 
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by the will; and therefore if at making the will the intent appears 
that the executor ſhould not take the beneficial intereſt in the ſurplus, 
no accident afterward can give it him; whereas an heir has another 
foundation, from the law. This reſiduary clauſe ſhews an intent to dic. 
poſe of it in ſome other manner, tho' imperfect, ſo that it cannot go to 
the executor, as that would be contrary. to the intent; and in that reſpeq 


it is ſomething like Næuill v. Parker, where the will was left unfiniſh. 


ed, ſaying, I give to A. B.“ but did not ſay what he gave; but it came 
in the place where the reſiduary bequeſt was to be expected. It was 
ſaid, indeed, there was a legacy. I remember that caſe, and think 
Lord King did lay weight on that argument. But in the preſent caſe the 
reſidue muſt be accounted for, and divided between the plaintiffs a 
next of kin. There is ſomething, I think, in the argument drawn 
from the bequeſt of the bond to Young. Certainly i it is by no mean; 
ſufficient of itſelf to exclude the executors, or either of them, from 
the ſurplus; but when taken with the other circumſtances, and with 
the inchoate diſpoſition afterward, it corroborates this opinion ; for it 
is unaccountable, that if a man intended to give the ſurplus of his 
perſonal eſtate to theſe two executors, he ſhould, when ſo great 2 
ſurplus came to be divided between them, give to one a debt from 
the other, and-not rather leave that dent at home. 


Oates oak Chapman, Dec. 8, 1950. 


N 0 authority or precedent being to be found ; Lord Chancellr 
now ſaid, he muſt determine according to the nature and 
reaſon of the thing g. His opinion was, the *5/. muſt be refunded 
agreeable to the general rule of law. If a judgment is reverſed on 
writ of error, the party is always reſtored to whatever he loſt by that 
judgment ; and conſequently if that judgment was executed, and 
coſts levied, they muſt be reſtored. If a bill is diſmiſſed with coſts; 
the decree not agned or inrolled, but however, proceſs taken out for 
the coſts (which may be) and levied ; the plaintiff applies to rehear, 


and the former decree is reverſed ; thoſe coſts muſt be refunded: 


the defendant cannot retain them againſt, the plaintiff, when the 


plaintiff has id 


Caſe 36. 


' Poſt, 57, 


25 July 1. 


Biſhop Ver Jus Chih, Dec. 12, 1750. 


87 LIM OWEN and James Church partners, borrowed from 
Biſhop at two different times two ſums of 10001. each; for which 
hey gave two bonds, binding themſelves, their heirs, executors and 

e with condition that if they, ox either of them, their 

or either of their heirs, executors, or adminiſtrators, &c. Church 

broke off the partnerſhip, * died 4 in 1740. . Biſhop died in 7 — 
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nd bis repreſentatives, Owen becoming bankrupt, bring this bill 
againſt the repreſentatives of Church for a ſatisfaction of this debt out 
of his real and perſonal aſſets. 


For plaintiff. This obligation by the intent of the parties on the 
face of it ſhould be joint and feveral, as the condition imports, 
though through ignorance it is drawn ſo as to make it joint. Though 
the inſtrument is ſo framed, that remedy may be againſt one only, 
if living; yet in juſtice and conſcience both were debtors. The 
real conſideration is paid to both; both are bound, and liable to make 
ſatisfaction : ſo that though there is no legal remedy, a court of con- 
ſcience will, if it can, reach the effects of the perſons: borrowing 
and receiving the money. If a bond is loſt, the juſtice is, that the 
debt ſhould be paid by the party or his heirs, though only an equi- 
table debt then, the remedy at law being gone by loſs of the ſecu- 
rity. Nay further, a court of equity would make the ſurety, if there 
was one, pay the money; there being no difference between a 
principal and ſurety on the loſs of a bond. 1 C. C. 77. Eg. Abr. 
93- So if formed in wrong words, guadraginte inſtead of qua- 
dringenta. 2 C. C. 225. a court of equity regards only the lending, 
and will follow the aſſets of the perſon receiving. If one had paid 
the whole, he would have remedy againſt repreſentatives of the 
other ; which ſhews both were debtors. Executors, though not 
heirs, are bound by a man's binding bimſelf. In Simpſan v. Vaughan 
1740, Nutt and Baker, partners in trade, borrowed on their joint 
bond + Nutt died; Baker, the ſurviving partner, became bankrupt : 
(which is very like this:) the plaintiff as executor of the bond- 
creditor proved his debt, received ſatisfaction in part, and brought 
a bill againſt Vaugban as executor of Nutt to have the deficiency 
ſupplied out of his aſſets. The conſideration, your * went 
upon, was, that it was a ſum lent to both, of which both had the 
advantage, and a debt aroſe againſt both from the nature of the 
tranſaction: it was no lien on the partnerſhip-eſtate in particular, 
hecaufe the plaintiff might have had it againſt either of them: and 


this court leans againſt ſarvivorſhip: and that there was reaſonable 


evidence of fraud or miſtake, for Baker filled up the bond. Where 
a: contract is abſolutely void, yet, being a contract for valuable con- 
ſiderat ion, this court has ſet it up in toto to bind the heirs as well as 
executors; Mon v. Peirce, 2 Ver. 480. which ſhews, how far a 
court of equity goes to make it binding on heirs as well as execu- 
tors, where the bond itſelf in point of law bound neither, being 
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extinguiſhed by marriage: but it bound in equity, becauſe it is a * 


contract; and the condition of a bond this court conſiders as a con- 
tract. So in Blundell v. Barker, a hond before marriage to truſtees 
with condition that if he ſhould make proviſion for the wife in 
50001, Wc; he died, having deviſed away his perſonal eſtate, and 
leſt a daughter married againſt his conſent : the bill was againſt his 
Vol. II. Dy d : repre- 
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repreſentatives to have ſatisfaction for a cuſtomary ſhare : the widow 
claimed ſatisfaction for that bond as a contract with her: it Was 
held a good contract: on which foundation a court of equity will 
carry theſe things, though void in point of law, into execution. 
Even where there are joint contracts either by bond or contract, this 
court conſiders it binding on each, though one dies before. In Pro- 
bart v. Clifford, 15 March 1738. ſettlement on marriage of the fon 


for life, on his wife tor life, to their firſt; &c. ſon in tail, remain- 
ders over, with joint covenant by father and ſon for themſelves, 
their heirs, executors, and every of them, that the jointure was and 


ſhould continue 3001. per ann. the father died firſt : after the ſon's 


death the jointure proved deficient ; on the ſon's aſſets proving de- 


ficient the bill was againſt the father's repreſentatives for ſatisfaction 
out of his eſtate for that joint covenant ; and which was at an end 
by death of father before the ſon: the firſt queſtion was, whether 
orino:this was a joint covenant only; and if ſo, whether the ſon's 
eſtate ſhould not be liable to ſatisfaction: next, whether the words 
and every of them did not make it a ſeparate covenant. Your Lord. 


hip did not determine the queſtion, whether joint; but, whether 


Joint or not, that the father's eſtate was liable on foundation of the 
contract between the parties, and decreed accordingly. In Primroſe 
v. Bromley, 14 December 1739. Richard Mead and two others were 
joint aſſignees under commiſſion of bankruptcy; and by the deed 
of | aſſignment. all covenant jointly for themſelves, their: executors 
and adminiſtrators, with the commiſſioners, that they will from. 


time to time get in the effects and eſtate of the bankrupt, and render 


a juſt account of what they, their executors and adminiſtratots ot 
any of them, ſhall receive: Mead received the money, and died be- 
fore the others: application was made to the Maſter to prove this 
debt, that Mead was liable to pay this debt thus contracted for. It 


was inſiſted, that though liable to pay this as a debt, becauſe he 


received the money, yet it ſhould be as a ſimple contract: the que- 
ſtion was not, whether or no Mead was not a debtor for it, but 
whether his eſtate. was not a debtor for it on the foot of a ſpecialty. 
On exceptions the queſtions were two : firſt, whether or no this 
was a joint covenant, or joint and ſeparate from the ſubſequent 
words ? Your Lords would not determine that, but went on the 
other na, that it was a debt by ſpecialty. Theſe two caſes 
are in both on joint covenants: and where it was deter- 
mined, chat the cepreſentatives of the party dying ſhould make 
atis 1; In theſe caſes indeed the:beirs are not bound; but that 
makes no difference; the point is ſettled by it, that, though the 


bond is at an end in point of law, yet on account of the contract the 


eſtates ſhall pay. In the preſent the heirs are meant to be bound, 
and ſo a part of the contract. In HWelfb v. Harvey, 22 Feb. 1739. 
precedent to plaintiff's. marriage her intended huſband gabe her a 
bond, executed by himſelf, by which Le bound himſelf, his heirs, 

+ executors, 


/ 0c 
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executors, and adminiſtrators to pay her at his death 300 J. he died, 
and by will gave her 300 J. this, the executor inſiſted, could not be 
paid, for that he had not aſſets to pay all the legacies and ſimple 
contract debts, and that the bond was void in law, becauſe before 
marriage which put an end to it: ſhe brought a bill againſt the 

onal and real repreſentative for ſatisfaction out of, the real, 
for what could not be out of the perſonal, aſſets. 
was, whether the heirs in equity were bound; though in law nei- 
ther heirs nor executors were. Your Lordſbip held, that heirs be- 
ing intended to be bound originally, you would ſet up this contract, 
though void in point of law, according to the caſe in Yer, and 
ſtrange to ſay, it would be ſet up in reſpect of executors, not as to 
heirs. ' The real and perſonal aſſets of Church are therefore liable 
in equity. Another defence ſet up is, that though plaintiff might 
be intitled, he has loſt the benefit of it by /acheſs.. That is uncom - 
mon; but what is tlie /ache/s? That there was an opportunity of 
recovering this from Owen, when he was able to pay. Can that 
rebut plaintiff's equity? If fo, it is incumbent on defendants to 
ſhew it. There was no a 
himſelf or admiſſion by him that he had partnerſhip-effets ſuffi - 
cient for that. Bach muſt know, he was liable to pay it. Plain- 
tiff has nothing to do with the partnerſhip, though this might be 
borrowed on the partnerſhip- account. Biſbop is not obliged to call 
on Ouem; having two ſecurities: and there was no probability of 
Owen's diſcounting it, for he was neceſſitous. They ſhould have 
called on him; ſo that the /acheſs is on their fide, Next, though 
Church has by will diſcharged ſome debts due to him, they cannot 
be diſcharged againſt creditors ; but are mere legacies; for if ſuch 
legatee dies before teſtator, it is lapſed, and becomes a debt again to 
teſtator; as has been determined. | | 


For defendant, ſurvivin g executor of James Church. Biſhop was 


acquainted with this partnerſhip; dealing with them ſeveral 
years; and in the courſe of it lent them this on the partnerſhip 
account. Both bonds were filled up by himſelf ; both are joint, 
and have not the words or ſeverally added. The intereſt con- 


tinued to be paid out of the partnerſhip-account down to the 
f Church, which was ſettled ; and 


laſt account before the death o 
among the ſums due from the partnerſhip theſe two were 
reckoned. On his death the right between his repreſentatives 
and Owen was, that Owen ſhould keep the whole partnerſhip- 
ſtock, pay all the debts due from the partnerſhip, for the furvivor 
was to 'be charged with all the debts 'according to the articles, 
and was only to pay the repreſentatives of Church his ſhare of the 
clear reſidue. In 1942 there was application to Biſhop by Mr. 


| Chve,. ſolicitor of the executors, telling him that ſufficient was 
left of the pattnerſhip-effeRts in the hands of Ouen, and parti- 


cularly 


The queſtion. 


ent that Owen would take this on 
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cularly to pay him, and deſiring him not to delay receiving Gatic. 
faction from Ouen, and that Biſhep would either ſue him himſelf 


or let them have the bonds to do it in his name; with which 


Biſhop did not comply. In conſcience and equity Owen was to 
pay all the debts; Biſbop never applied to the executors of Church 
as liable for intereſt or principal, or that he ſuſpected the cir. 


cumſtances of Owen; he regularly received from Owen the intereſt i 


on both bonds, acquieſcing under his being paymaſter ; and 


| beſide deals with him to amount of 1 500 J. per Ann. If Owen 


could not have paid, if applied to, Br/bep ſhould have appriſed the 
executors, and propoſed to them to call on him. It is unjuſt to 
give credit to another to prejudice of a third. After the death 
of Biſhop there is a ſuſpicion of the circumſtances of Qqwer ; and 


then is application made ta the executors, who are told, they are 


alſo bound. On looking into the bends after the bankruptcy it 
appears, that in law Owen is anly bound; fo that no demand 
could be at law ; which occaſions a bill ta be relieyed on equi- 
table graunds againſt that, which is the rule of law ; ſuggeſting 
that is was a miſtake, and that in a eaurt of equity it qught to be 
conſidered and ſet up as joint and ſeveral. The general queſtion 
will be, whether there is ſufficient cauſe for the court to do that, 
taking it to be joint in point of law, as it is, and the ſurvivor 
then only debtor according to the rule in Lit.? It is faid, the 
condition, that both ſhall 'pay, makes it ſeveral ; but it muſt be 
ſo to fave the penalty, if paid by them, or either, or executors 
of either. The condition is properly applicable to that, and to 
a joint bond ſuppoſing that ſo intended; fo that it is. not a new 
agreement. Next the conſtruetion in a court of equity: the 
propoſition. laid down is, that all bonds, joint in point of law, 
are conſidered as ſeveral in equity; but there Was never ſuch a 
determination. A court of equity will not without circumſtances 
extend the agreement of the parties; will not alter it, if meant 
that the ſurvivor ſhould be. the debtor : ſo that it cannot 


be thus in general, the court never determining it but on, cir- | 


cumſtances; from. which it will be dangerous to draw a, general 
covenant. ;- which, was. determined on this partipularity, that it 
was an expreſs agreement, which the court was: to carry into 
execution according to the intent of the parties, Which 


was plain, that the father was - to be bound ſeverally as 


well as the ſon. Primroſe v. Bromley, went on ſeveral circum- 
ſtances; and ſo it was diſtinguiſhied in Sitzpfon- v. Yaughan;; where 


dhe firſt queſtion was, whether the court can give further remedy, 


than the law does in caſes of this kind Secondly, whether there 
was particular evidence to; do it there? As tq the firſt the court 
held, it could not be laid down in every caſe of a joint bond; 
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v. Bromley depended on a great many circumſtances : but as to 
the next queſtion, Baker, one of the partners, filled up the 


bond; which was either a fraud or miſtake to his own advan ge; 


either of which might be a ground to interpoſe. It ought to 
have been joint and . ſeveral, if he had done it right. Another 
ground was, that the money had come to the benefit of both 
partners. Nutt, who died, was conſiderably indebted to the 


partnerſhip : if then Baker had paid all, he would be intitled to 


ſatisfaction out of Nutt's aſſets for a moiety; why therefore ſhould 
pot the creditors have like remedy ? On the reaſon, relief was in 
that caſe, there ſhould be none in this. The caſes of married 
women are not applicable ; only proving that if an agreement is 
made in form of a bond, which is not good in law on account of 
the marriage, yet if under hand and ſeal, it is a ſpecialty, and 
this court will ſubſtantiate it though in form of a bond : but here 
is no agreement, which can be gone upon and the bond ſet aſide. 
Where a bond is loſt, the court will ſet it up, and ſupply the. 


loſs ; and will correct a plain miſtake : but it muſt appear, and a 


ground for it. There is no evidence of miſtake here. No impo- 
ſition, becauſe filled up by obligee himſelf. It is hard to account 
for the ſame miſtakes happening twice at a diſtance of time. 
Probably the bonds were adapted to the nature of the articles of 
partnerſhip, which Biſbop knew. It might be deſired to be joint 
on, that account. There was no third perſon concerned in the 
drawing, that can be now examined: fo that it is enough, that 
it is probable. © The court is not to preſume without any evidence, 
that, when two bonds are adapted to ſuch articles, and accounts 


annually taken, it is a miſtake : which brings it to the ground of 


equity; and that ſhall be allowed it's full weight; but is anſwer- 
ed and rebutted by an equity of the ſame ſort on defendant's part. 


The equity infiſted on is, that both have had the benefit, the 


money coming jointly ; therefore both are liable in juſtice to 
make ſatisfaction; and that if one had paid it for the other, he 
or his repreſentatives would have a right to come on the repre- 
ſentatives of the other for a contribution, and a common creditor 
ſhould have the ſame equity. Allowing full weight to that ar- 


gument where there is no anſwer to it, all the principles of it fail, 
when an equity of the ſame kind ariſes againſt Biſhop. He had 
notice of money left in the hands of Owen for the very purpoſe of 


paying theſe bonds : yet lies by with his eyes open ; not 5 


the executors on their guard: he received the intereſt from, an 


gave ſubſequent credit to, Ouen; and ought therefore to ſuffer 
within the rule on bills of Exchange. If the executors pay it, 
it muſt be paid twice over : firſt in the account with Owen ; next 
becauſe not got out of his hands. If in point of law the executors 
of Church were liable, there is a difference between that equity, 
OT: It. e Which 
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which rebuts an equity, and that which is ſufficient to ſet aſide 
legal right: but the law happens to be with the executors, and 
conſcience alſo. | 

The accounts were offered to be read for defendants but not 
allowed. | 


Lord CHANCELLOR. 


If it ſtood barely on the lacheſs of Biſtop, and on that from 

which a little colluſion with Owen may be inferred, I think, it i; 

a conſiderable defence made. But after the death of B:/Þop the 
repreſentatives of Church thought themſelves liable, and applied 

to have theſe bonds put in ſuit; this circumſtance creates a doubt 

in my own determination: therefore I ſhould be glad to know, 

Witneſs di. What 'Biſhop anſwered to Mr. Clive, defendant's ſolicitor on his 
rected to be application, He has been examined for defendants ; and the 
examined on anf{wer is general, that he could not prevail on him ts do it: ſo 


interrogato- f | 1 . * 
ries, or to at. that I will decree Clive to be examined on interrogatories as to 


% perſon- that: unleſs the plaintiff oppoſes it ; for in that caſe I will give 
* my determination on the evidence before me. The court has 
ſometimes directed a witneſs to attend perſonally, where they 
have had a doubt; and this, I own, is an exceeding doubtful 


caſe. 


There is one Thing, I will give my opinion upon now, as to 
the queſtion made in point of law. | 


The bill is for ſatisfaction of a duty out of aſſets; which the 
If a demand plaintiff might do either on a debt due in point of law, and for 


out of aſſets, which there might be a legal remedy, or where equitable ; for 


— 1 3 though in general a legal demand cannot be turned into equitable, 


— yet if a demand is made out of aſſets, he is intitled to an account 
25 out of the aſſets here; and then this court will not put him to 
ſue doubly, in one court to have account of aſſets, in the other 


ſatisfaction, but gives remedy here. The firſt thing mentioned 


was to make theſe bonds ſtill a legal demand againſt the aſſets of 


Church. Now if that be fo, the plaintiff would be at liberty, 
al3änd has an option, to proceed at law for this debt or in equity. 
Though bond But it will not be now infiſted, that the plaintiff can purſue by 
r . action at law on theſe bonds. It is on the face of it merely joint. 
equity, and © Then the ſeverance in the condition ought to be taken into con- 
if ſtruction of the obligation, and makes the obligation joint and 


of a ſurety, 


that equity i ſeveral. The firſt anſwer given to that is, that the condition is 


8 only, if it is performed, an excufe againſt the penalty. So it is 
in truth; but that is not a fufficient anfwer as to the q___ 
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the caſe; though it is in point of lav. The joint obligation muſt 
| e with that rule, the law lays down, 22 conſe- 
quence of it, that the remedy ſurvives by death of one: yet ſtill 
it is a joint ſecurity by them, that one or other of them ſhall do 
the act. Suppoſe a bond by two, one as principal, the other as 
ſurety, with a condition (which is the common caſe) that if the 
rincipal pays the money, the obligation is void; it cannot be 
conſtrued to be intended, that the principal only was bound; 
ſtill both are bound: but according to the conſtruction the law 
puts on that obligation, that the principal ſhall do the act; but 
if not, it is on both. Theſe words therefore, which may amount 
to a ſeverance as to the original contract, yet cannot enable 
plaintiff to declare on this as if a joint and ſeveral bond; and it 
is immaterial to. leave plaintiff to take his chance, whether he 
can recover at law': but as the plaintiff inſiſts not on it, it is a 
caſe in equity, and turns on equitable circumſtances. Then the 
plaintiff muſt come as from a pure fountain; muſt ſhew himſelf 
not to be guilty of any lacheſs, much leſs colluſion, turning to 
the prejudice of the other fide ; which might be ſtrong enough 
to rebut that equity, ſet up beyond what the rule of law admits, 
though not ſufficient to get the better of the legal. Which brings 
it to the evidence: and that is uncertain, from the not knowing 
what anfwer was given on the application by Clive ; for it might 
be a general acquieſcence by both : but that is very much in the 
dark. | 


1 declare therefore, that I do not think fit to proceed to a 
determination of this caſe, till he is examined before the maſter 
on interrogatories as to the application, mentioned in his depoſi- 
tion to be made by him to demand the money due on theſe bonds 
of Owen, or to give leave to put the ſaid bonds in ſuit in Biſhop's 
name againſt Owen; and what anſwers were given him by Br/bop, 
and what declarations: with liberty to the plaintiff alſo to inter- 


rogate: and afterward either fide may apply to have it further 
heard. 4. _ 


Salkeld verſus Science, Dec. 14, 1750. Caſe 37, 


O a bill for account and diſcovery, plea of releaſe, farther 
and other than in the plea ſet forth. 


In ſupport of this plea it was compared to a plea of purchaſe pj.. of relesſe 
for valuable conſideration ; on which defendant has a right to other than in 
plead to diſcovery of deeds and writings ; but muſt except his Piet for: 
own purchaſe-deeds; for he pleads them; and therefore mult ſay, gance to fland 

| | ſave for anſwer. 
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ſave as in the plea; ſet forth ; for the plea would be over-ruled, ir 
one pleads to the whole, and afterwards ſets out any part; and 
this 1s the ſame in effect. Wy ty 


LoRD CHANCELLOR. 


There are two objections to this plea ; of form and ſub. 
ſtance. | | 


As to the firſt (which might come to be ſubſtantial alſo) it is 


Pleas contain- an odd plea ; but I ſhould: not for that over-rule it. All plea; 


= in this court, containing exception of matters herein after men- 
cet, over. ruled. tioned, are bad; becauſe impoſſible for the court to judge, what 


that plea covers, without looking into the anſwer; which may be 
fufficient, or not; and the court muſt judge of the ſufficiency of 
the anſwer, before they can judge of the validity of the plea; 
which is prepoſterous : and if imperfectly ſet forth, how can 
there be exception to it? Such plea therefore always is over- 
ruled. This is not expreſſed in that manner: but. it is a pretty 
odd exception, and would have made it bad, if it had not been 
for the particular ſubſtance of the plea; for ſuch exception would 
turn the plea into an anſwer: nor could the plaintiff have the 
benefit of excepting, being covered by that plea. But the only 
fums, mentioned. in the plea, are mentioned in the releaſe ; and 
there being no other ſums, it is the ſame, as if the exception 
had been other and further than is in the releaſe herein after- 
mentioned; which would have been proper and right; and 


the releaſe being part of the plea, it is the fame thing. 


Caſe 38. 


Defendant 


may plead.to he having made a leaſe for life of another, which would be 2 


re 


That incorrectneſs therefore is not ſufficient. to over- rule the 
plea. 1 | 


But the material and ſubſtantial part is as to the charges of an 
account being made up and dealings; which requires an anſwer 
and diſcovery : but this plea goes to diſcovery of all that, being 
to diſcovery or account of any perſonal eſtate of teſtator. It I 
ſhould now allow this plea, it would be impoſſible for plaintiff to 


except. 2 


Let it ſtand for a Se. 


Weaver verſus Earl of Meath, Dec. 14, 1750. 


LEA to a particular fact in the Bill, whether defendant was 


tenant for life; becauſe it would ſubject him to a forfeiture, 


diſ- 


= 
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diſcontinuance of any remainder over, who might enter for that the act cauſing | 
foffeitare : therefore a court of equity will not compel 4 diſcovery ber hag 
of it. 80 if it was to diſcover a crime. In Ea/t- India company v. very of the 
Atkins the queſtion was, whether defendant was bound to give an 127 N 0 
account of a clandeſtine trade; on which trade he had covenanted mant for life or 
to make ſatisfaction for loſs ſuſtained thereby, and that by ſtated not. 
damages; and alſo covenanted, that he would not plead or demur 

to any bill to be brought in equity to diſcover ſuch trade. The 

defendant pleaded notwithſtanding: and it was admitted on all 

hands, that if it had not been for that covenant, he would not be 

bound. | | | 


LoRD CHANCELLOR. 


Suppoſe a bill for diſcovery of waſte, chatging defendant to be | 
tenant for life, and that he committed waſte ; and praying that | 
he may ſet forth and difcover, whether he is not tenant for life: 
he may plead to the diſcovery, whether he hath committed waſte 
of not; but not whether he is tenant for life or not. The plaintift 
will be intitled to have ſuch diſcovery ; he may plead to diſcovery 
of the act cauſing the forfeiture ; but this not a plea to that, but 
to diſcovery of the eſtate. There never was ſuch a thing heard 
of: conſider, how far it would go. Suppoſe, tenant for life makes 
a conveyance in fee for valuable conſideration with eovenant for 
farther afſurance : and there is a bill for that farther, aſſurance, 
or for ſatisfaction on the foot of that covenant. Can he plead; = 
that he is but tenant for life, and may forfeit his. eſtate to - [| 
another? Beſide it does not neceſſarily incur a forfeiture ; for "_ 
he may be tenant for life with a power ; which is a common 
caſe. 


Therefore over- rule the plea. 
Gregor verſus Moleſworth, Dec. 14, 1750. Caſe 39. 


\E MUR RER to bill of review ; becauſe no-errors on the 


face of the decree ; and that beſide there was length of, 
| os. Of: FE HET mat deuge d Length of 
time, which would prevent opening the inrolment. time proper 
for plea, not 
demurrer. 


Lox D CHANCELLOR. 


That is not a proper matter for demurrer, but ought to be 
pleaded ; for ſeveral exceptions may take it out of the length of 
time ; as infancy,. coverture ; which the party ſhould have the 
advantage of ſhewing, and which cannot be done, if demurred 
to, The queſtion now is, whether there is error on the face of 
VOI. it. Ff the 
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the decree? There plainly is: whether it was cured afterward, i 
another conſideration, Over-ruling this demurrer is of leſs effeg 
than over-ruling any whatever; for it is only to open the inrolment 
that the court may hear the cauſe, as it ſtood, with all the ſubſe. 
quent fats, Therefore overule it. 0 TER: 


Noſwring on It was defired to ſave the benefit of the exception of length of 


Lord CHANCELLOR. 


T can fave nothing on a demurrer. 


Caſe 40. Gower ver/us Mainwaring, Dec. 17, 1750. 


Ante. p. 87. + 2 HIS cauſe coming on again, Lord Chancellor ſaid, it appeared 

32 plainly, that plaintiff could have no more than 800 J. out of 

the refidue;. ſo that ſhe was out of the caſe: and the remainder 

ſhould be divided between her brother Gilbert and a ſon of her de. 

ceaſed ſiſter according to their neceſſities and circumſtances ; which 

the Maſter ſhould inquire into, and conſider, how it might be moſ 

e peer and juſtly divided. It was very difficult for the court to 

take on them to determine a queſtion of that kind, in a family, and 

to judge of neceſſities and conveniences. Suppoſe, teſtator had by 

will left his perſonal eſtate to be diſpoſed of among his family, 

the court of Cbandety ſhould think fit: could the court have done it 
otherwiſe than according to the ſtatute of diſtribution'? _ 


- A 


Caſe 41. Child verſas Brabſon, Dec. 18, 1750. 

Defendant in EFENDANT was taken on a ſerjeant at arms for not put 
N for 7 ting in an anſwer: he afterward put in anſwer,. and was di- 
want or fur- 


Rs charged: the anſwer was reported inſufficient, and he was taken 
puts it in; again; and now moved to be diſcharged out of cuſtody of the mel: 
Inge eb ſenger on paying cofts of contempt, &c. the queſtion was, whethe! 
paying coſts 


of contempt. he ſhould, before the further anſwer was reported ſufficient, or not! 


On inſefficiens An order by his Lordſhip in Duport v. Ward was mentioned; 


further anſwer where defendant put in an anſwer after great delay and proceſs d 
proceſs where 


left off. 


contempt. It was referred for impertinence, and reported ſo; tht 
impertinence was expunged, the coſts taxed, and ſubpezna iſſued fa 
them. The anſwer on exceptions was reported inſufficient, and 
ſubpæna to put in a better anſwer, and on contempt to a ſerjeant i 
arms. A further anſwer was put in; and plaintiff inſiſted, be 
ſhould remain 1n cuſtody, until the anſwer was reported full. * 

| | that 
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that it came before the court ; and defendant on paying coſts for not 
putting in a further anſwer was diſcharged. 


LoxD CHANCELLOR, 


Where the ficſt anſwer is reported inſufficient, and the party taken 
on proceſs for not putting in a further anſwer ; he afterward puts in 
a further anſwer, and pays the coſts of the contempt, (for until 
then it is no anſwer) the courſe, I take it, is, that he muſt be diſ- 
charged: and if the anſwer is afterward reported inſufficient, you 
may carry on the proceſs of contempt at the proceſs you left off: 
but I never heard, that he ſhould lye in cuſtody, until the Maſter 
reports, whether the anſwer was ſufficient or not; which may be 
reported either way, and that after a long time. In caſe of an in- 
ſufficient further anſwer, you are to take up your proceſs of con- 
tempt, juſt where you left off; which would not be fo, if he 
was to lye in cuſtody during that time. The caſe cited ſeems 
to me in point: and, as I remember, I was there inclined, that 
he ſhould remain in cuſtody becauſe of the great obſtinacy in not 
e b eff 


The motion allowed. 


x . 


: Taylor ver ſus Lewis, Dec. 20, 1750. : Caſe 42. 
ETITION to compel Mr. Reynardſon, fix clerk, to ſign a Whether vx 
certificate of the time of filing replication ; who objected, un- clerk can ſtop 


til he was paid his fees; which were already paid by the client to ay _ 


Bignel, the 60 clerk, who abſconded. had been paid 
' ; | ; | | | to 60 clerk, 
who abſconds. 


For petition. The queſtion is, whether for inſolvency of the 
{worn clerk all the ſolicitors and all their clients are anſwerable to 
the fix clerk; ſo that, if not paid, he may ſtop proceedings in any, 
ſituation. There is an order in the printed book of rules and orders 
in 1668, by: Lord Keeper Bridgman and Sir Harb. Grimſtone, which 
eſtabliſhes this; that the fix clerk cannot come on the client or 
ſolicitor, but muſt on the 60 clerk, for his fees; on which order 
the ſworn clerk is made an independent officer of the ſuperior or ſix 
clerk, ſo as not removeable at his will. With him is the client or 
folicitor to have privity or connexion ; ſo that payment to him is 
concluſive to the fix clerk; and he is not obliged to pay twice, 
having paid the proper hand. The practice ſince has been, that 
the 60 clerk has taken on him to pay the ſix clerk; between 
whom and the client all intercourſe is cut off. Coker v. Farewell, 
2 Will. 460, is like this; and every reaſon there, ſtronger here. 
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en An officer of this oh dicher eta is pot IVEY to iQ 
unleſs fees are paid: nor will the court take out of their hands Pa. 
pers, &c. which ſhall remain as a lien. There is an order þ 
Lord Clarendon, where the court will ſtop. the very hearing the 
cauſe, if fees are not paid. On petition to compel Mr. Joby , 
60 clerk: to deliver up papers it was {aid, he was pry this fees by 
payment to the ſolicitor on the authority of Coker v. Farewell, Your 
Lordſhip ſaid, you would not make an ps for the writings, but 
refer it to a Maſter to ſee, what was due to bim as clerk in court 
in the cauſe, and then would make a further order. This order 
. was to tax his bill: but founded on this, that the papers were not 
ordered to by. delivered without payment 10 him. ö 


LoRD Cranceior, | 


- 1 tak jt, that the party has changed his clerk in court in this 

cauſe : but it is the ſame Rate, as if Bigne/ remained now clerk in 

court, and'came and demanded — of the time of filing re- 
Te ſeems 4 60 plication to found a motion upon. In that caſe; could: the fix clerk 
clerk cannot have refuſed until paid his fees? Is he bound to do that office un- 
pre „„ i til paid ? In a court of common law one cannot change his attorney 
pleaſure, 

without leave of court: ſo that I do not know, that a:60 clerk 

may be changed at pleaſure of the party, or that the ſecurity of the 

fix clerk can 7 be n by e the bo clerk. 


It wi alleged, that "wk was a compoſition 8 Bignel 
and the fix clerk, Lord Chancellor deſired it to ſtand over, until that 


_ Was W ne if io, all theſe 2 were aut of the 
B31) 


The matter was afterward made u p. 


Caſe 43. f yi > verſus Boiton, 4 19, 1750. 


Mi 


Lows Cnaxceiion. 


O-TION for ſpecial injunRtion to ſtay nigung 4 ſhip after 
renne. 


Aster appear · You cannot move it without notice: eſpecially in ſuch a cafe 
cl injorttion . which is of great conſequence to trade; as then injunctiens might 
without no- be granted ex parte. only to the navigating all the ſhips in the Thames, 
- tice, If I could have granted an, injunction on petition, I would, becauſe 
there appeared ſome: kind of oppreflion. I could not do that by 


5 the cane of the coutt: but I granted a ne cat negna. 
+ Biſhop 
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We Biſhop verſus Willis, Dec. 19, 1750. | Caſe 44. 
Merie N to diſcharge an order made on petition, 


"Lord CHANCELLOR. 


It is not the courſe of the court to move to diſcharge theſe orders Order on pe- 
on petition-made on hearing counſel on both fides. On petition ex dition not diſ- 
parte indeed it is done every day. I do not fay, there may not be _— 
ſuch a caſe: but I know no inſtance of it, when made by the Lord less ex parte. 
«Chancellor, How it is, when made by the Mafter of the Rolls, I 


know not. 


Anonymous, Dec. 20, 1750. Cale 45; 


Decree having ſettled a portion of a wife to be laid out in land 
A for huſband for life, for wife for life, and the iflue ; petition 
to have part to pay 'hufband's debts, and the reſt to wife's ſeparate 
uſe, upon ſuggeſtion that there was no probability of iſſue, and tha 
huſband had been long in priſon and in infinite diſtreſs, 


Lord CHANCELLOR, 


1 cannot do it, unleſs veſted with a legiſlative authority : and 
have known theſe ſuggeſtions of no probability of iſſue made in par- 
liament, and yet bills refuſed. BU Elks ; 


Ex parte Wyldman, Dec. 20, 1730. Caſe 46. 


BUCK LE, a debtor to Wyldman, gave him bills of exchange, paukrupts: 
amounting to the whole or part of his debt, on Peter Yanhylik 

in Holland, who was debtor to Buckle. Three of them were accep- x tenet 

ted; but the failure of Vanbylił in Holland occaſioned the bankrupt- 1 

cy of Buckle here. A compoſition was made by Vanbylik for his creditor 


debts in Holland; Myldman received nothing under that compoſition ee =. 


before the bankruptcy and proof of his debt under the commiſſion ; but before di- 


and was admitted a creditor for his whole debt: but before the di- vidend re- 


vidend made he had in fact received 25. and 6d. in the pound out —_ rid 


of the eſtate of YVanhbylick under that compoſition. the other: he 
1 . | 1 5 | ſhall ſtil] have 
a dividend in 

proportion to 


Is | the whole, 
Vor, II, ns. Myldman 


I 
5 


7 


Otherwiſe if 
he received 
the compoſi- 
tion before 


* 


- 
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Myldman petitioned to be let in for a dividend in proportion to his 
whole demand. Any oppoſition to this was improper in point 9 
form ;- becauſe the admiſſion of him as a' creditor intitles him there. 


the bankrupt- to; and having two ſecurities, he has a right to come under bot 


cy. 


Ex parte Royd, 13 April 1741. petition to be admitted a credits, 


on a promiſſory note by one, who after ward became bankrupt: ; 
was indorſed by meſne indorſements to the petitioner; but objeeg 
by the aſſignees, that the ſame note had been proved under ang. 
ther commiſſion againſt the indorlor ; yet your Lordſbip held, he 


might till prove it under both commiſſions : then he muſt have: 


dividend under both commiſſions. So e parte Bennet 1743, the 
petitioner before the banktuptcy of Ling w, whole creditor he 
was, accepted a compoſition by inſtalment, and on the bankruptcy 
petitioned: to be admitted a creditor for the remainder of the ori. 
ginal debt independent of the compounded debt. It was firſt ob. 
jected, that the debt was reduced to 115. in the pound by the com. 

ſition ; next that petitioner had other perſonal ſecurity for his 
debt. Your Loraſbip held, that now he had a right to come in for 
the whole debt; as the compoſition was not paid ; and that unti 
it appeared, what he could recover on thoſe: ſecurities, that could 
not come in queſtion ; he might therefore come under both ſecu- 
rities. Then this petitioning. creditor, having two demands again( 
different perſons, cannot be compelled to deliver up the ſecurities 
but may come againſt both. M i BAC 


For affienees of Buckle. The affignees ſent over to the agent of 
Vanbylił to receive the compoſition there; but were anſwered, that 
Wyldman was intitled to the compoſition on account of the three 


bills, and therefore they muſt accept of a compoſition of the ref- 


due. Then he is not alſo intitled to prove his debt independent of 
that compoſition. His being admitted a creditor was at a time, 
when it was not known, that the bankrupt's eſtate would receive 


any thing from theſe ſecurities ; he was therefore received a credi- 


tor on his affidavit, that he had no ſatisfaction for his demand. 
The inclination of the court, if any, will be in favour of the credi- 
tors at large, and not to put one in a better condition than others, 


In Cooper v. Pepys, April 1741, notes were given to one, who in- 


dorſed, and became bankrupt; indorſee comes on the drawer, who 
being unable to pay becomes bankrupt alſo. A doubt aroſe, whe- 
ther the creditors, who accepted a compoſition; may not with 
ſtanding prove their whole debts in the - commiſſion againſt 
Reeves: your Lordſhip on conſideration and the caſes cited held 
clearly; that the compoſition muſt go in diſcharge of ſo much 


of the debt, and they could only. prove the remainder under 
that commiſſion : which is in fact this very caſe. This is like, 
what happens every day as to perſons having real ſecurities for 


their money: and reaſon ſpeaks it: if the incumbrance is ſuch, 


that 


/ 
, 
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that there is no necflity to have recourſe to the eſtate of the bankrupt 
for ſatisfaction to make good the deficiency, they are intitled to re- 

ceive 205. in the pound for their demands: but if the real ſecurity 

is deficient, they cannot come under the commiſſion to take advan- 
tage out of the common fund, but for ſo much as their debt amounts 
to, deducting what was before received for the produce of the pledge 
oat of the whole debt, and come in as creditors for the reſidue. 


LRD CHANCELLOR, 


This is a very plain caſe, both on the general principles and what 
has been already determined more than once, On the acceptance of 
the three bills Vanbylił became perſonally liable for the money for 
which they were drawn, and to give a ſatisfaction for them; conſe- 
quently the petitioner had, pro tanto, two ſecurities for his debt; that 
is, two perſons liable for the ſame debt. Then conſider how it 
would have ſtood in common caſes, abſtracted from the commiſſion 
of bankruptcy. The obligee in a joint and ſeveral bond may bring _ 8 
ſeveral actions of debt at the ſame inſtant of time; proceed to judg- Jebtors, but 
ment; and take out execution for his debt: but can levy but one one ſatisfac- 
ſatisfaction. If he levies a double ſatisfaction for that demand, they don. 
are relievable in equity, and even in law; for a court of. law will in- 
terpoſe to prevent that, and order reſtitution of what is over and 
above a full ſatisfaction for principal, intereſt, and coſts. So in 
caſes of bills of exchange or promiſſory notes, where there is a 
drawer and indorſer, perhaps more than one, judgment is againſt all; 
but there can be but one ſatisfaction. Then ſuppoſe any, or two 
of theſe perſons become bankrupt; he may come in under each of 
theſe commiſſions, and prove his whole debt under each, and is in- 
titled to receive ſatisfaction out of either or both their eſtates, accor- 
ding to the dividends to be made, until he has received ſatisfaction 
for his whole debt: and this is not a preference given to him out of 
the eſtate of either of the bankrupts; having a double ſecurity, and 
not law or equity to take it from him. In the caſe put for the aſ- 
ſignees, it is true, that if before the bankruptcy he has received from 
one, payment of part of his debt, if the other becomes bankrupt, he 
can prove only the refidue of the debt under this commiſſion, becauſe 
no more remains due to him: and the form of proving his debt ſhews 
this; ſo that he is bound to accept that as ſatisfaction pro tanto. Con- 
lider the preſent caſe: two perſons are liable to this demand, one is a 
bankrupt, the other is not ſtrictly ſo; but has made a compofition, 
which is low in reſpect of the debt: under that J/yldman receives 
nothing before the bankruptcy, but was a creditor for his whole 
money at the time of the bankruptcy and proving his debt; and 
18 admitted as ſuch, having received no ſatisfaction; but before the 
preſent dividend made, has received two ſhillings and ſix- pence in 
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the pound out of the eſtate of Yanhbyhk under that compoſition, The 
aſſignees inſiſt, this two ſhillings and fix-pence in the pound ſhall be 
deducted out of his original debt proved, as if it had been paid be. 
fore: but that is a wrong method of putting it; nor can there be a 
caſe for that. It is true, it is more beneficial for him than if it had 
happened otherwiſe; viz. if he had received a partial ſatisfaction 
before he had proved his debt; for then he could only come for what 
remained due; but this was received ſubſequent, when both were 
liable: fo that ſtill he ſhall come under the commiſſion, until he i; 
paid the whole. Otherwiſe it would be taking away the benefit of 
his double ſecurity : but it is a rule of law and equity, that a man 
may make uſe of all the ſecurities he has, until he receives a ſatis. 
faction for his whole debt. Indeed if it happens, that before he take; 
any remedy he received a ſatisfaction, he could not poſſibly {wear 
himſelf a creditor for more: but as this was not before, it will goby 
way of deduction, ſubſequent to the time of proving that debt 
Conſequently he is intitled to receive” his dividend. in the manner the 
Commiſſioners have determined. The caſes cited for the petitioner 
are proper for this. ; 
Take the order therefore according to the prayer of the petition, 
except as to the coſts; for the aſſignees were not to blame in bring. 
ing this before the court. 


Caſe 47. Duke of Bedford verſus Coke, Jan. 145 1750. | 
Crown, or its Os exceptions concerning only two demands of Dr. Young, fil 


tee, 
| e under-a grant of annuity or rent-charge of Ioo/. per an 


takes the-eſ- in 1719. next under a judgment obtained in 1722, on a bond of 4, 
rate ſubject to the queſtion was, whether Dr. Young ſhould be preferred to Lady 


all charges 


binding the Jane Coke and the other fiſter of A. to whom on the attainder of 4 
party, though the ſurplus of his eftate was granted by the crown. 


voluntary, if 
no fraud; but 


not ſodjeck to Lok p CHANCELLOR, 


debts at large; 


h 
—— I take it to be determined by the former orders and PRIOR be- 


be relieved a- tween the parties, that both theſe demands are to be ſatisfied out of 
Lani gat the ſarplus-of A.'s eſtate after debts and incumbrances for valuabl 
the party had COnfideration created by A. before his attainder and committing tres 
for fraud on on ; till leaving it that they were demands out of the eſtate, altho 
=. marſhalling the ſeveral demands, the court held, they were to be 


paid according to priority in point of conſideration, not of date. 


hut ſuppoſing it not ſo determined, and that it was s fill open, whit 
would be the right of the parties? Conſider it in reſpect of ths 
crown and of Lady Fane Coke, who ſtands in the place of the 

crow: 
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crown: the crown certainly might have two kinds of equity or de- 
ſegce againſt ſuch a demand as this; firſt, ſuppoſing the grant of an- 
nuity obtained by fraud or impoſition from A. the crown, coming 
in on foot of the attainder, and having all rights veſted in A. by bis 
forfeiture, might have taken advantage of the fraud; and though it 
was by conveyance, which would have affected his eſtate; in thge 
hands of the crown, would have the ſame equity, to be relieved 
againſt it; and ſo'might Lady Jane Coke in the place of the crown. 
But the crown might have another equity, which A. could not; 
viz. if A. had voluntarily and deſignedly made ſuch a grant to in- 
cumber his eſtate in the hands of the crown with a view to his high 
treaſon, the Crown and Lady Jane Cote would have a right to diſpute 
that demand, and be delivered therefrom, as fraudulent; and there are 
| ſeveral caſes, where ſuch colluſive conveyances on pretended conſi- 
deration to incumber the eſtate, have been held fraudulent in hands of 
the Crown, though it would not in hands of; the party forfeiting. 
But no ſuch defence is infiſted on for, the Crown or Lady Jane Coke, 
that theſe demands were obtained by fraud ot impoſition on A. 
They were inſiſted to be voluntary; but that is not a defence in the 
mouth of the Crown or of Lady Jane Coke; becauſe. the crown.. on 
a forfeiture takes the eſtate ſubject to all charges and incumbrances, 
which would have bound the party forfeiting, and muſt be bound 
too, where no fraud in reſpect of the Crown. That is, where it is 
a conveyance, which is a charge on the eſtate; for to be ſure the | 
Crown is not ſubject to debts at large of the forfeiting party, the | ; 
- Creditors | whereof being quite without remedy ; as there is no ſuch | 
law in England letting in debts at large, though there is in Scotland: 
but the Crown muſt take the eſtate liable to the charges thereon. 
Here the grantee of this rent- charge, and the creditor by judgment, 
might have come into che Exchequer by the remedy given by the 
ſtatute by Monftrance de droit, &c. to remove the King's hands until 
theſe demands are paid. Then Lady Jane Coke cannot be in a better | 2 
condition than the Crown would be. It is not diſputed on the head: |; 
of fraud or impoſition on A. himſelf. As to the queſtion whether va 
voluntary or. not, if fairly obtained, and binding on A. it would be 3 
— m Ge TG 


1 will give no. intereſt for arrears of a voluntary annuity. a 
Exel verſus Wallace, Jan. 28, 1750-1: Caſe 48. 
At the Rolls, Sit Jobn Strange Maſter of the Rolls, 


N the marriage of William Oxford with Elizabeth, daughter "TY 
of Andreu Smith, a leaſehold eſtate called Selburne Grange, 22 June 1751. 


held of Magdalen-College, was ſettled in truſt topermit the huſband to 
Nor. Hud, 75 LS - keceive 
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Leaſe for receive the rents and profits for his life, if the term ſhould ſo logs. 
years by deed endure; afterward to permit the wife to enjoy it for her life, if Ge 
huſband and after the deceaſe of them, and the ſarvivor of them, then the true. 
wife, and on tees, their heirs, c. ſhould aſſign the ſaid leaſehold eſtate, together 
death of fur- wich the rents, iſſues, and profits, to the eldeſt ſon of William Ox. 
| roaflign toel- ford, as ſhould be by him begotten on the body of his wife Eliza. 
deſt fon ; for erb, and for want of ſuch iffue of ſuch ſon in truſt to aflign the 
iNue of ſuch ſatiie to and among all and every the daughter and daughters of Vi. 
ſon, to aflignto ſium Oxford on his ſaid wife to be begotten, equally ſhare and ſhare 
e If like: if there ſhould happen to be no iſſue male or female of their 
Ln nnn | , . | | 
of ſon alive at two bodies, then to uſe of William Oxford, his heirs, executors, and 
death of ſur- ad miniſtrators. The inheritance of a ſmall copyhold eſtate was alſo 
Jer o the comptiſed herein; and there was a proviſion, that the truſtees ſhould 
daughters renew tlie leaſe. e een r 
good ; the Gabe e en bad ori nid tels ft oftingannt ct. 
= oye By this marti iage there was one ſon, Villiam, and two daughters 
who had been Bliubeib and Aine; the father died in 1735, Anne in ſome time 
Seen, Gu after;>the ſon died in 1745, aged about 19, without iſſue, during 
mother, the life-eſtate of the mother, Who intermarried with Henry Read, 
and at her death left Bliaabeth, her only daughter then living, ſince 
matried to defendant Malle. 


Deviſe of per-. Hndrrto Smith had, after the marriage of his daughter with Vl. 
ſonal toall the Jam Oxford, and when they had only iſſue the defendant Ezabeth Wal. 
daughter, to are, mide his will; thereby giving to his wife ſeveral parts of his perſo- 
* — when nal eſtate for her own uſe and benefit, and to her during widow hood the 
Oo _ o uſe and enjoymehitof the reſt of his perſonal eſtate; and after providing 
diſcharge; therebüt 26600, for his grandaughter, he gave the remainder to the uſe 
223 of his grandiughter and all and every child and children of his own 
come in eſſe, daughter, Which ſhe now has, or may hereafter have by her preſent or 
and tranſmiſ future huſband, equally to be divided ſhare and ſhare alike, to be tranſ- 
fra do be ferred, delivered and paid to them ſeverally, as ſoon as they ſhall by law 
varied, and be able to receive and diſcharge the ſame; and made his wife executrix, 
— wait * Who lived unmatried, and made Elizabetb Wallace her executrix; who, 
daughter's a8 ſuch, was repreſentative of Andrew Smith, and the grandaughter 
© death. named in his will, and adminiſtratrix to her brother and ſiſter il. 

liam and Anne, both born after their grandfather's will, and dying 

under age in life of theit mother; from whoſe ſecond huſband Henry 
| Read, the plaintiff claiming under an aſſignment, brought this bill 

for an account of the ſeveral perſonal eſtates, in which the wife of 


his aſſignor claimed a ſhare. 


Two queſtioris aroſe as to what ſhould be conſidered the perſonal 

eſtate of Wilkam and Anne his ſiſter, 2 | 
Thie firſt was as to the eſtate of both: the plaintiffs, as ſtanding 
in their mother's place, claiming a ſhare' of whatever appeared to 
belong to their perſonal eſtate, under the ſtatute of — they 
I | | ying 


* - 
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dying inteſtate, ſhe ſurviving; them, and their father dying long be- 
fore: that each of their third of the perſonal eſtate of Andrew Smith, 
which by his will was divided equally, &c. veſted in them equally, 
and tranſmiſſible to thoſe intitled to the benefit of their reſpective 
perſonal eſtates. The defendant, Elizabeth Wallace, inſiſted nothing 
veſted in them during their lives, but that defendant. was intitled to 
the whole as the only one who ſurvived the mother; principally be- 
cauſe,” as the reſidue was to be equally divided between all her chil- 
dren by any huſband, the number of objects and the guantum would 
not be known until her death; therefore nothing veſted ; eſpecially 
canſidering the ſubſequent words, © as ſoon as they are able to re- 
= < ceive and diſcharge;” which relates to their reſpective ages of 
W twenty-one. | 


The ſecond concerned the perſonal eſtate of William the ſon only 
as to the college leaſe, which was ſince renewed; in which the plain- 


eſtate tail; and that ſuch words, as in real eſtate would carry an 
eſtate tail, ſhould, in terms for years, carry the whole term, and the 
remainder. over to the daughters was void in law, as tending to per- 


ther and mother, became part of the ſon's perſonal eſtate, and divi- 
fible in moieties between the mother, (in whoſe place plaintiff ſtood) 
and his fiſter the defendant, who, on the other hand inſiſted, her 
brother could only take upon his furviving; and by his dying without 
iſſue the remainder to the daughters was good, as being within that 


reaſonable compaſs of time the law allows; conſequently ſhe was 


intitled to the whole. 


Hes Hun, havin 
decree. 1 | 


g taken time to conſider, now pronounced his 


On the firſt, I am opinion that one third of the reſidue of the 
perſonal eſtate of Andrew Smith, veſted in William, and another 
third in Aune, and is to be conſidered as their reſpeRive perſonal 
eſtate diviſible. There are no words in this will confining the divi- 
lion of this reſidue to ſuch children of Elizabeth Oxford as ſhould 
be living at her death; for that would have poſtpaned the veſting 
the intereſt until that event: ſo that it is only a bequeſt of the per- 
ſonal eſtate to be equally divided among all the children, wherein 
the intereſt veſts in each as ſoon as they come in eſe, ſubjeR to be 
varied as to the quantum of the proportions as they ariſe, but till 


deceaſe to B. where even the circumſtance of B.'s ſurviving A. is not 


Anne had a right to call on the repreſentative of Andrew _ to 
=o | place 


petuity; and conſequently the reſidue of the term, after death of fa- 
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tiff contended, that if it was a real eſtate, NMilliam would have an 


veſted and tranſmiſſible to theit repreſentatives. It is only the com- Deviſe of uſe 
mon caſe of the deviſe of the uſe of it to A. for life, and after her 4 fh ,. 
| and afterward 
veceſſary; for ſtill the repreſentative is intitled. Both William and 1 1 _ 
tranſmiſſible. 
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dis: it out for their betefn, being under age; both ſuty iv in with 
widow of Ahdfeew Sm. It is objettedihowever;'that defendant 
Auppeats to be the principal object —— regatd;»and: not likely 
to be affected by the births of heci: brother: and ſiſter , πꝗhE,Æ did not 
Moe to de intitled to any (hare of the reſidue : büt that regard is (uf. 
fHeientſy anſwered by the 200, ſhe was to have out of the reſidoe 
in the firſt place and im all events One third therefore is tobe con. 
nidterec in the account, as as perſofal eſtate of Milliam; one moiety to 
the plaintiff in place: of his mother; the other o defendant his ſiſter 
and adtiniſtratrik: another thitd is to be conſidered as Anne s, who 
dyidg before” Yam," it i8 tot be divided nts thirds; +0ne/to. the 
mother for! 'paiinif\ "another fo Melli, dhe third retained by de. 
Fendatrt. Ma, IO C7 TIC $199 9870 SEL? Grat W590 4 LY 3 CR 
n 5 SM # LF JS MIS Kt S „got. N 5 
—4 1 = oirphe other, atid FF conſtruQico of 
years on this deed: \ for'th general principle es cannot be di uted: a remainder 
1 dying er oiY'a ye enteral dyir ny without iſſue is too remote and cannot be ſup- 
N adage, by e eee ary withour ifſuelivin Hb derb 
— * the daughters wil! be good. Some word muſt have 
without iſſue by omitted in the imgrofliment; as wiltappearfroch reading bh = 
3 the Thie firſt words Juch ue, if they ſtood! alone; :anight)natbrally: hay 
PINT 5. red to det Jon; but the ſubſequent words hdi um (Gn 
Ale,” This omiffion is unfortunately im theimoſti mater in partof 
tb deed? but whatever conjefure mighel be made how thiz bap- 
AI, .» = ed, and however by the inſertion” of ſotiie rds ct ib 
oro "de! confiſtent, cannot go out of theideed irfelf; bot moſt Maho it 
gt no appears, and put the beſt legal conſttudtion I ra upomit: 


Perpetuity al if it Is capable of ſuch a conſtruction a&-willamfwer thment, 


Err add not run into the danger of a perpetuity, (which theqlaw endes - 


* tking ase vors to avoid) that ſurely is the conſtruction the coutt aughꝭ to follow. 
ace am of opinion, that may be done in the preſent baſe. Hr in every 
— "BEvehit the truſt of the term expired within lives in being, it comes 
thin the Compaſs allowed by law for its ſuſpenſion; and the point 

of time ib the death of the ſurvivor of the father and mother, who 

p art hrſt provided for; on whoſe'deceaſe the truſtees are than to al- 
gn to the eldeſt ſon, if then ſuch in being; and to aſſigi the whole 

term to him; hot for life only; which might be liable to objection, 

Then the words ©: for want of ſuch ifſueof ſuch ſon will prevent 

its going over to dau hters on there having been à ſon; who died be- 

fore leaving iſſue. If there is no ſon and no iſſue, the truſtees arc 

then only to .affign-to the daughters unfettered, and as an abſolute 

intereſt. . The words relate to the ſame time throughout, the death 

N of the ſurvivoriot the father and mother: if the whole truſt of the 
term ſhould veſt in the ſon on his birth, the intent of the ſettlement 
„would be defeatet;' as if he died ever ſo young, his father wpuld 
. 5 (of have his eftuts'aggin as his tepreſentative; which in Seymdur v. Bing- 
ban, 8 June 1744, (as it is cited) the Lord Chancellor declared 


"againſt, as that would carry it to the repreſentative of a ſon = 
ic 


ad 7 / 
nl l 


p 
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died ſoon after his birth, in order to throw it back to the father; which 
was to be avoided if poſſible, Eldeft ſon in this deed muſt be reaſo- 
ably interpreted; they could not thereby mean fir/t born, but eldr/# 
at the death of the ſurvivor of the father or mother; which muſt be 
the point of time fixed, The court always inclines to favour that Limitation 
conſtruRion, which ſupports the limitation over, if it can be done; c WW 
and has laid hold of all opportunities of referring it to a want of 
iflue at time of the death: as where the words are leaving no iſſue, 
c. the court has there in the conſtruction ſupplied the words ther: 
living to anſwer, the intent, and ſupport the remainder over; for 
which Atkinſon v. Hutchinſon, 3 Wil. 258, and cited in Sabberter v. 
Sabberton, is very ſtrang. So Donne v. Merrefield, and Forth v. Chap- Tal. 56. 
man, 1 Wil. 663, where the deviſe over was on appeal held good. 
Target v. Gaunt, Eg. Ab. 193, and 1 Wil. 43 2, was on the words dying 
qwithout iſſue. In the preſent caſe from the omiſſion, the words ſuch 
iſue of ſuch ſon have no antecedent to which ſuch rſſue can be referred: 
then why. ſhould I conſtrue that limitation over to depend on a ge- 
eral dying. without iſſue at any time, when the deed does not ſay 
10.4 and this in order to defeat the iſſue of the marriage intended to 
be provided for? Indeed where the words are in general dying uith- 
out iſſue, in conformity with the legal interpretation a dying without 
iſſue of the firſt tenant in tail according to Buckmere's caſe 8 Co. 88 4. 
where it is held, it may be ſo laid in a formedon, I agree no intent of 
the party can be regarded, which is not conſiſtent with the rules of 
law. If therefore the words are plain, as in Miſs Dormer's caſe, I Lord Beau- 
could not depart from them; but as they are not plain, and to con- Par ag 
rue it that it at death of father and mother there is no ſon, is more 
natural than to conſtrue it a failure of iſſue 100 years hence; that 
ought to prevail: though all thoſe caſes were on wills, this though 
on a deed is as ſtrong. Maſſenburgh v. Aſh, 1 Ver. It is objected L op 
_ -for-plaintiff, that the words at the end of the clauſe will ſerve to ex- deed and will. 
plain the meaning of the word z/ue in the former part, and would 
in caſe of a will or act executory raiſe an eſtate tail by implication, 
and conſequently carry the whole terme ſo it would, if on the death 
of the ſurvivor of the father and mother there was then in ee any 
perſon coming under the deſcription of the deed: but they cannot 
enlarge the former words, but muſt refer to there being no iſſue male 
or female, when the truſt was to expire, and the truſtees were to 
aſſign the whole term. Defendant's wife is therefore abſolutely in- 


titled to it, and the bill muſt be diſmiſſed as to that part. 


Duke of Bridgwater ver/s Egerton, Jan. 2 1750-1. Caſe 49. 
1 ee. 2 85 . gr. gigs, /4% 29s 1750-1 2 af See, 
. ] 'HE firſt queſtion was as to books claimed by plaintiff as „ 


2 0 a . ooms, but 
heir-looms; for which was cited Levuiſon v. Grovenor; which warty of 


Was a limitation for life, remainder to the firſt and every other firſt taker te. 
Vol. II. | by Wy 65 ſon nant in tail. 
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fon in tail male, remainder over; and then that his library ſhould 
go as far, as the law would permit, to the ſame perſons, to whom 
the eſtate limited. Tenant for life enjoyed till his death, and 
never had iſſue ; the remainder over took. place, and claimed the 
benefit of the library as an heir-Ioom. The {queſtion was, 
vhether this limitation over was not a tan one? Another, 

whether, even if that was doubtful; the other words did not im- 
power a court of equity to direct it ſo? Vour Lordſhip held, in 
both caſes it would go. If on the firſt, that it Was 4 double 
contingeney: but a greater ſtreſs was laid on che other, that this 
Was a 4 which does not take effect without conſent of exe. 
cutor, who is a truſtee ; and that the court 112 d care, i 

ſhould be fo limited, * 8⁰ AR TT as # would. . ] 


” , * 
4 4 8 * 1 8 4 op * 


4>6: 


Lon Ae 11 1 2 0 1 Fog ee 


| Had the books ſhould: not go as nene plana, being 
the de Pee perty of the late Duke Jem, his hrother, tenant in tai], 
| rſt "taker, and part of his perſonal aſtate. Here was no ſuch 
1 e as in Leviſon v. n which had carried it as far 
8 een be, in the caſe of heir-looms. ene , „Nr rn, ü 

"i > 2 475 1 „Atti 5177 7 ee * 1161 A 

| Devils 15 Another queſtion 2 as to a hows, hie o the appurtenances 

a eee ig teſtator had 1 4. 51 to his wife during 'widowhood* but: de ſired, 
wife during” that when his eldeſt ſon for the time being bond attain twenty- 


. — 5 one or mar „he ſhould, if he defired it, and{gave notice thereof, 


when twenty > have the ſai Houſe and appurtenances for his on uſe; paying her 


1 460]. per Ann. during widowhood. She had married e but 
FEN ir, he preſent Duke 22 not AE twenty-one. | „ eee toi 


a 11 
SD 8 * * 


rhe fon voder There was cited 40 on the will of the Duke'of Abe 


. December 4, 1745; where a houſe and appurtenances was deviſed 


ond he will be to a wife Arp life on condition, if the ſhould” marry again, 


N ye: the!" to the -elgeft ſon and his iffue, remainders over. The 
n, iantereſt undi. kaintif inſiſted, the hoe was freehold ; the other ſide, that 
Cen- 432. poſed, and it Was Jekſchold, and to go to reſiduary legatee. Your! Lord- 

goes reſpec- 
* Ship held, that as the wife never married again, it was a con- 
reũdue. tingent deviſe, which never happened, and therefore could not 


de taken by Duke Edmond by the words giving an eſtate tail, 
but it fell under the other general words of the refidue ; dif- 
tinguiſhing it from all the caſes of contingencies. 


LoR D Cuanczrt on. 


| "Prcdoabieaty teſtator Mud in view, Wit the event might be, 
that the eldeſt ſon for the time being might make this real 


eſtate during the intereſt of the wife; but it is clear, that he 


4 in- 


( ao. init 


LY 
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intended that After determination of her intereſt he ſhould 
have the houſe ahd appurtenances: if therefore the words in 
the will wilt anftwer an contingency, which nay now happen, 
on which that” deviſe muy take place, it will have that effect. 
Her intereſt is determined, his is not yet come; but there is 
nothing deo Hinder it; being within the time the law allows a 
Contingency e thut it may now happen; and that ſenſe will 
early anſwwür that intent. Conſequently when plaintiff attains! 
rodiiry=bney and compiles! with the eirbumſtanetf required, he 
will Be intitled de Have poſſeſſion thereof: the intervening in- 
tereſt in man ume i undifpoſed of. He cannot have it; as 
not wen de hin There being a diſpofitibn of the refidue: 
both Fal and pefſenal, fo much, as is real; will go to the real 
A8crding to Lord Vepmautb's caſe ] fo much as perſonal will 

fall! into the perſonal, and go to the reſiduuOOme. 

e ei e eee ant e an bl, TIT 
/Anbther queftion as to 5000 / 4 fourth fare of zoo /. 

ptouided tc ruiſtd hy A ruſt term in marriage ſettlement in 

caſe tofirtive/'dr More younger children ſubject to the father's Portions for 
appbintmenit und f 'Qivifiof | berween } them. | There were 4 cut younger chil- 
younger children, thres daughters and one ſon, thé plaintiff- element: 
The father afterward makes another ſettlement, reciting that father pro- 
gt es made for the children of the marriage de tber. 


| ix 6 E | =r ' 3 ' 3 's for ne; 
aud weciting hie deſtre and intent that the whole therebf fh ae? 
be, divided between thoſe daughters, he makes à ſettlement 91 e 
bes plaintiff in diſcharge and ſatisfaction of his provifion, Of fe. They 
condition that the plaintiff waved and releaſed it: but HG are confned to 
thereby made no direct appointment or gift of that 50 J. tô mat, and not. 
| . . . | . {alſo to cla 

thoſe daughters. Afterward in his will he ſays, Tem I give an J 
to my daughters ſo much, as, with what is provided by my for the others 
% marriage-ſettlement, - will make up their fortunes 10000 7 i 

ages | : the proviſion | 
It is objected for the daughters, that by the -marriage-ſettle- made. Other-. 


ment only 1 5000 /. - was provided for them ; becauſe, taken wiſe, if they 


ſtrictly, their brother was intitled to a fourth part of the funfagen 
20000 J.; and therefore they were intitled to have that 5000]. rue 
apiece made up 10000/. out of the perſonal eſtate, and over 
and above to take the 5000/. the plaintiff's ſhare, the benefit 
of which was purchaſed for them. | ” 


 $919G 


Lord CHANCELLOR. 


That is not the teſtator's intent. I am of opinion, that 
according to the father's plain intent in the laſt fettlement and 
will, taken together, they are not intitled to more than to have 
their portions made up 10009 /. apiece. The father could 
not make an illuſory appointment ; becauſe that would be de- 
feating the marriage-ſettlement, under which they took as pur- 

111 a 8 chaſers: 


3 


had no other 
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chaſers : but he might have made à very material difrrence 

between them; which power the court would not take from 

the father, provided he made a reaſonable proviſion according 

to the intent of the ſettlement. r what ſhould be 

raiſed under that term, ſhould go to the daughters, who were 

properly to be provided for by — rtions, and to provide 

for the plaintiff in another manner. In his will he does not 

ſay their P. but fortunes; which is air whole fortune in 

the world. He had not made a direct gift of the plaintif'; 

5000 J. to them; but after he had put it in his power, be 

. cdonſiders the whole 20000. as provided for them by the mar- 
iage-ſettlement; the whole right ariſing” undet that, he only 
| exerciſing. the ous r he had over it. If indeed theſe ie 

had no — faction Whatever, and . the; plaintiff Mould 
attain twenty-one, - and being capable. of along: ſhould ay, 
he would not take that ſettlement on him, but abide by his 


124 


ſhare, the .oool. and conſequent! 
tlement had become vaid; if; rio 


N 


e mitations in that ſet- 
more in the caſe, theſe 


0 1 might have deen intitled. & to have had the benefit of 
this limitation, made to the plaintiff, to re- imburſe to them 
de 000 I. the father bend, & to my decree on 
Lord Coventry's will. But, having deſigned them 100000. 2 
„ if wy equity tends to give them more, that would be 
4 bar;; for the court would = that they ſhould take that 

equity contrary to the intent of the teſtator. If | that would 
"hare been ſo, if the plaintiff ſhould make that election, it will 
be ſo no: conſequently they are intitled to no ore out of 
we faber s eſtate than to make up 1 h | 
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ye wh e 
bluow os A 1016-1. 


ll 1 being poſſeſſed of An, income f 1 
Fig ae a perſonal ſtate in plate, 


to a great value, 1 having 


R 


preſſed, and which he was deſirous to 
borrow 1 mona and particularly a ſum of 5000. for 
poſe. As he had a well grounded expectation of a great increaſe 
of fortune on the death of his grand-mother, the Dutcheſs of 
thirty ;,, 


He was aha, originally of an hale conſtitution, but 


e ets tb rar tae. 


EW. * 


and he but a bad young one. This propoſal was, 
one would lend him oO. he would oblige himſelf to pay 
19009). at or ſoon 2 70 the death of his grand- mother, if he 


Qurvived her, but to be totally loſt if the rd. him: this 
— 7 as i aa K k 


» 4 


oy”! the [Ja Te and Sn, as fir 
he ma of the court,, Was 


jewels, and furniture, 
contracted a debt to the amount of 4. aged thir- 
20000 J. to ſeveral . moſtly, tradeſmen, by whom he was 0), borrows 


Pay off, ee to Fond wo pay 


at Pure; 1ooool. 


aged 78. 
Uh a year 

Marlborough, if he. ſurvived her, he reſolved to contract thereon, and — 

mont 8, hav- 


impaired althouz gh afterward he lived more regular, yet N 
he was addicted to . habits prejudicial to his health, ed the * 
which, he could not leave off. She was ſeventy- eight; of a good . 8 1 2 ? 
| Babe de 55 her age; and careful of her health, He ſent to — paying 
market a p pofal, which he ſuppoſed, would eaſily meet with a far 2 7e- 


lief, 
#5 was natural to expect in common courſe, that his to the penalty. 


| grandmother ſhould die firſt, though ſhe was a good old. life, 
that if any 


Was 


SL. 14 Ah, . 
. A ,. 2FE, 


Argued, tri- 
nity - term 
1750. 


5009 J. on 

if he 
ſurvives B. 

A. 


eight 


except as 
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eG i properly btought in judgment in 4 court of law, and 
cdhfidered merely ps, legal principles ? Next, what the fate 


really advanced and legal intereſt; - There are "three gener! 
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was rejected by ſeveral knowing perſons as not ſufficiently ad. 
vantageous ; as it was at firſt by the defendant ; but after. 
ward accepted by him; and a bond of 200001. conditioned to 
pay 100007, was given on thoſe terms. She lived fix year; 
and three months; he ſurvived her one year and eight months. 
Upon her death, it did not clearly appear, who made the firf 
application, whether the defendant for his money, or Jon 
Spencer for delay of payment, as he might not be able imme. 
diately to raiſe 10005 J. although by the event he came to 2 
great ànnüal eſtate: biit it was clear, that as ſoon it was pro- 
poſed by the defendant to John Spencer, he conſented to do it: 


and, near two months after the contingency happened, he 
executed a bond in the penalty of - 20000/. conditioned for the 
"abſolute payment of 10000 J. at or before April following; and 


executed alſo a wartanit of attorney for confeſſing judgment 
thereon ; which was afterward entered. Joby Spencer in 1745, 
at different times paid two ſeveral ſums of 1000 / each in 

of this debt; and expreffed himſelf ſoveral times ſatisfied with 
the conduct of the defendant ; and that he ſhould be paid his 
whole demand as ſoon as poſſible. The defendant after his 
death ſued a ſcire facias againſt his executors for an execution; 
who reſorted to this court, praying an injunction, apd for re- 
t of the 3008 J. with intereſt from tile time of 


lief en pæymen 
alvincdng iet. 1 Oy 

Por plaintiffs. This caſe is of great importance to the eſtate 
of Mt. Sesksr; but of greater to the publick. The bill is to 


bs relieved againſt an exorbitant, unconſcientious demand, on 


points to be determined. Firſt, how that contratt would have 


of it oapht to be ih 4 much ſtronger degree in a burt of 
equity; when examined by principles of equity ? Laſtly, the 
ſabFquent tranftetions relied upon in the ànſwer as 4 ratifica- 
tien of the original Bat gan? 


As to the firſt, it is not good in point of law, and chere- 
fote ufurious. Oppreffiont of this kind is almoſt of as antient 
date as the uſe of ey as 2 medium of trade; and uſury of 2 
much more innocent mature was againſt the principtes not on 
of the chen law, but of the common taw of the land. 
Lord Ct fays in 3 Toft. 151, that a man being found 
of wuty after his death, all his goods were forfeited to 
the crown; Athough it is now altered by feveral ſtatutes, which 
confine it to ſuch a quantum; allowing a certain, es” 
| | 1 pront 


„„ aac cali a. di oi. ENTS 
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ptofit for the uſe of monty: the difference therefore between 
uſury and intereſt is in perie nothing, but in gradu. Though 
the ſeverity of the common law is changed, the nature of 
things cannot be changed; it was the conſtitution of this 
country, and is fo, that no gain ſhould be exorbitant on the 
joan of money: and therefore it is immaterial whether it falls 
within the ſtatutes or no : but this caſe does; where ſuch a 
contract is originally for the loan of money, and exceeding the 
legal allowance, it is reſcinded by the act of parliament itſelf, 
though attended in ſome meaſure with a chance; being con- 
ſtrued a ſubterfuge and evaſion of the act; for if it may be 
extended to one life, it is difficult to tell where to ſtop. The 
legiſlature took a different method formerly ; in the firſt acts 
deſcribing minutely what ſpecies ſhould be allowed ; confining 
it to 2 direct loan of mc for illegal gain, or ſale of goods 
or merchandiſe to perſons in neceflity ; the ſpecifying whereof 
introduced endeayours to evade the particular kind of 'uſury 
deſcribed : therefore the 21 J. 1. 4. 17. is in general terms; 
in conſequence of which courts of law were veſted | with a 
kind of equitable juriſdiction, to conſider the circumſtances of 
the caſe, ſtated as particularly as in bills in this court. © The 
intent of the parties at the original communication is conſider- 
ed even by courts of law as detifive ; and where that is for a 
Joan of money or colourable ſale of goods, whatever is thrown 
in of a different kind, it is uſurious, otherwiſe not. Reynolds 
v. Clayton, Me. 397, and Breher's caſe there cited, Next, 
wherever ſecurity is taken for a larger ſum, than is really ad- 
yanced, it is uſuridus; unleſs the party may deliver himſelf 
therefrom! by paying a leſs, or by doing fome collateral act. 
The throwing ſomething hazardous into the bargain, by which 
{as it is inſiſted) the lender might in ſome event have loſt the 
whole, will not take it out of the ſtatutes, and ſeems to have 
ariſen from the ſtatute 11 H. 5. c. 8, telling how far one might 
80 to keep. out of the act. Mo. 395. and Button v. Downham, 
Gr. El. 642. Burton's caſe 5 Co. 69. Roberts v. Tremain, Cr. F. 
507. Cattrel v. Harrington, Brownlow 180. Fullers caſe 4 Leon. 
208. Ney 151. 2 And. 15. and Maſon v. Abdy, Garth. 67. 3 Sal. 
Comberb. 125; The only exception is the fines nauticum, or 
bottomry- bonds; which for the ſake of the publick, and benefit 
of trade are held not within the ſtatutes of uſury. The only 
view of the parties here was a loan of money, and ſecurity for 
double the ſum advanced, ſubject to the contingency ; the bor- 
rower could not deliver himſelf from the payment; and the 
court will then lay every thing elſe out of the caſe. In the 
calculation of lives it is difficult to ſay, where the true rule is: 
Halley and Newton have varied: but on the firſt fight one would 
think the lender had here greatly the advantage from the diſ- 


proportion; 
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an action brought by the defendant, after the 'grandmother' 
vance matters dehors ; and it would be determined to be within 
the ſtatute; which is very extenſive, and, though penal, to have 
a liberal conſtruction. The terms, on which men communicate 


to borrow and lend, cannot alter the nature of the caſe. The 
quantum of the riſk is not material; nor did the tranſaction 


what he now endeavours to ſupport by proof, as to the conſtitu- 


to rules, conſider -queſtions of this kind in a more extenſive 
manner, and in general have avoided laying down any parti- 
cular rule, as that would (like the old ſtatutes of uſury) teach 


'ever-there-is a ſpark of oppreſſion, tlie motive on one ſide, neceſ- 
ſity to apply for money, on the other a covetous paſſion for undue 


preſided here, have differed and been unwilling, they have at la 


gains in caſe of young heirs in the time of Lord 'E/leJmere, Bacon, 


270 3; which was introductive of Barny v. Beal 2 C. C. 130. In 


the decree, though he ſhewed an unwillingneſs, by adding 
diſmiſſed the bill. In Nott v. Hill, 1 Ver. 167, he would not 


| 
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proportion ; o that on the face of it it would be deemed x 
ſubterfuge in a court of law. Suppoſe the bond exiſting; and 


death; and the ſtatute of uſury pleaded ; the parties may ad. 


proceed on the compariſon of lives; or health or conſtitution; 
but if it did, the defendant was ſatisfied of the contrary to 


tion of Mr. Spencer. 
As to the ſecond point: Courts of equity, not being tied up 


petſons, how far they might ſafely go; but declare, that where- 


lucre, they always relieve ; not indeed ſetting it afide, but by 
giving what is really due. Their principles have been eſtabliſhed 
gradually and with deliberation : and if one or two/judges, who 


been compelled by the force of precedents and the growing evil. 
There were many caſes for relieving againſt unreaſonable bar- 


, * . . 
X enim a 4 


and Coventry. The firſt caſe afterward' is Waller: v Dalt 1 C. C 


Berny v. Pitt, 2 Ver. 14, Lord Jeffries held; there was no dif- 
ference, whether it was for money or wares ;: that the firſt thing 
prohibited by the ſtatute is. for the loan of money, and that of 
wares. put ſecondarily. only ; and reverſed Lord Nottingham 
decree, Who had not been n this court, When he took that 
diſtinction. In Berny v. Tiſon, 2 Vent. 3 59, Lord MVortb affirmed 


trabatur in exemplum.. In Batty v. Lloyd, 1 Ver. 141, Lord North 


relieve, and reverſed Lord Noi tingbam's decree: but on a bill for 
ſpecifick performance of the ſame agreement, i Ver. 271, he 
ſeems a little to remit that rigour, he had at firſt, and would not 
countenance the practice. But Lord Aradglaſſe v. Muſchamp, where 
there was both a riſk and confirmation, ſhews, he had entirely 
got the better of it from the force of precedents. Other caſes 
were before Lord /e feries, and Lords Commiſſioners, i Ver. 407, 
2 Ver, 79, 72, 121, 402. So Tuiſſeton v. Griffith, 1 Wil. 310 
o: 
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im 
e caſes, is an unconicionable bargain, and it being 
contrary to e convenience te encourage it. Such contracts are 


generally 
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againſt. The ruin of a man, who falls into this method, is de- 
clared nat to be far off: he ruins his eſtate without ſpending half; 
far a borrower on fg obtrs never put it out to intereſt ; and many 
of theſe are purchaſed at above half. Our ſons may at this 
moment be doing the ſame; and all, we have laboured for, may 
be gone juſt after our death. It is on the principle of publick 
utility, that courts of equity have gone further than the law. 
So from the general inconvenience, premiums for places are not 
allowed ; becauſe there the office falls to the man, not that he 
is fit for it, but the office fit for him. So in marriage brocage 
bonds, the firſt of which was Hall v. Potter, it is not for the 
fake. of the party ſeeking relief; or bonds to have ſo much a year 
out of a particular office; or by clients to agents pending ſuit, 
although the party, to whom it is given, appears meritorious ; 
or by a young man juſt after twenty-one to his guardian. In 
#.: Mor. II. | LI Sbeply 
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| Sheply v. Wordboufe, 17 March 1542. a bond by a man and womyy 
to intermarry in 13 months after her father's death, and for a rez. 


fonable ſettlement; the woman above 30, and living in her father, 
"houſe ; the court went on publick inconvenience, as tending to de. 


ceive and encourage diſobedience to parents. The cafes are not cog. 
fined to young heirs; young remainder-men are as much the ob. 


ject: and the opinion of Lord Cowper and Lord Talbot was, that the 


relief of this court ſhould be extended to meet ſuch contracts; 


are grown into a ſort of ſtated traffick, which tempts young men fa. 
ther than their vices. Lord Ning indeed ſaid, if this was res no 
he might have had ſome difficulty; and it may not be eafy to dray 
the line. If a young heir wanted to portion a daughter, or a ſun 
to put into trade, buy books, or for ſuch occaſions, equity might 


| not interpoſe ; but where it is to feed extravagance, the court wil 
ſtop there. The ſame ſet of men are generally employed in ſuch 


contracts; and a catalogue of ſome of their fortunes is nothing but 


pieces of ruin out of ſeveral families. No proof of fraud or undue 
advantage is requiſite: the caſe ſpeaks for it: and otherwiſe it 


would be faying the court will not relieve at all, as to ſuch ſecret 


tranſactions witneſſes are not called in. It is unjuſt and unreaſonable 
and in that light a court of equity calls it a fraud; ariſing from au. 


rice on one ſide, and diſtreſs on the other; and will relieve on the fame 


principles as in Sir Thomas Meeres caſe, 1 Ver. 465. So by Lord 


Talbot in Boſanquet v. Daſhwood 40. That it was not ſought by the 


defendant, will make no difference; the propoſal generally coming 
from the perſon in diſtreſs. The defendant could not be ignorant 


of it, or of Mr. Spencer's expectation and dependancy on his grand. 


mother; his own witneſs, Richard Backwell ſaying it was hawkel 


about, that Mr. Spencer wanted money on thofe terms; and the 


neceſſity of concealing it from her made him a flave to the perſon, 
with whom he treated. It is literally true, that he was neither 


young, nor an heir: but he was not old enough to manage his at 


fairs. -Twwifleton was 34 ; yet was his contract relieved againſt, It 
is not generally in the caſe of heirs, though called contracts with 
young heirs ; for an heir cannot ſell a reverſion : though he may 
eſtop himſelf by fine, he cannot grant. Mr. Spencer was gquaſi hare, 
expectant though not apparent: the Dutcheſs in /oco parentis; and 
his dependancy on her from her conſtant declarations a parental de- 


pendancy ; and known fo to be by the defendant ;' who on that 
expectation built this contract. The contract itſelf as well as wit- 
neſſes prove his neceſſity. The bare applying to pay two for one 


has been held ſutficient. Poor and rich are relative terms: and 
however large a man's eſtate, if he cannot pay a debt, he is literally 
neceſſitous; and otherwiſe he never would have granted on 50, 
obits, or rifked his expectations on ſuch terms. Comparing the 
ages, the defendant cannot be ſaid to run any.riſk : and the defen- 
dant has not ſhewn, that the contract moved on a compariſon of the 
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health of each: nor is there any certainty in judging on theſe caſes 
of lives. ae uo 


As to the third point; all the other acts of Mr. Spencer were 
when under the like circumſtances as originally ; proceeding from 
his inability to do more. His acquieſcence cannot be confidered a 
ratification, * but may be excuſed by his looking on it as a debt of 


honour and à fort of wager. The bond and judgment is an evi- 


dence; he could not pay; he would go as far as pofſible ; no money 
could be raiſed but by annual rents, whereas an immediate pay- 
ment was to be made; and the borrower is a ſervant of the lender. 
Like Curwyn v. Milner, 19 June 1731. 3 Will. 293. and 'Wiſe- 
man v. Bea, 2 Fer. 121. and Lord Arglaſs v. Muſchamp, where 
ſtronger inſtances of confirmation did not avail, So in ſome'of the 
prize cauſes in Exchequer ſome repeated confirmations were held ra- 
ther an aggravation. Cole v. Martin, 2 Wil. 290. differs materially 
from this ; for there' a perſon under no diſtreſs renounced a relief, 
he might have had. Weir e ac en $7] | 
Although the contract is uſurious in law, the proper way is to 
come into equity to ſtop this pecres of traffick, which is of pub- 


this evil; nor any rule that would not be inconvenient in particu- 
lar caſes. The policy of law and equity in this kingdom does no- 
thing more, than what has been done in other ages and nations: 
as appears from the Macedonian decree; Digeſt, lib. 14. tit. 6. 


be confined to that. 


There ought therefore to be relief on payment of the real princi- 
pal and intereſt. 2 | 
44 i : k 3 4 


For defendant. This is indeed a matter of importance; being a 
queſtion, whether a man's own act, without fraud, in full ſenſes, 
and having the abſolute diſpoſal, ſhall bind him ? If (as has been 
argued) there was no other way, in which the court could aſſiſt the 
preſervation of families from ruin, it is better the law ſhould be 
wrong in itſelf; than uncertain. So far as a court of equity can pre- 
vent ſuch deſtruction by general rules, it will lay down ſuch rules: 
but will not endeavour to preſerve a weak or wicked man; nor ſay, 
that by the rules of equity an honeſt and wiſe man cannot be pro- 
tected in his honeſty and wiſdom. 


1 — have 


—— — 


Ihe queſtion of law muſt ariſe out of the fact; the particular 
queſtion of equity muſt depend on the fact alſo, conſidered under 
all its extenſive circumſtances, taking in the convenience and incon- 
ventence ;. but ſtill the ground to go upon muſt be made out by 
de evidence: 
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lick inconvenience ; no act of parliament could be made to meet 


Law 1, Cc. where though the words are ſiliis familias, it ſhall not - 


: . —— — 
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not charged by the bill to be weak, or likely to be impoſed on, ot 
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evidence: it will hereby be bew, that this is fair, honeſt, ang 


honourable contract. 


The circumſtances come under theſe heads. 3; The charac. 
ter, ſituation, and figure of lite, of the obligor: 24, The fame a 
to the obligee : 34, The motive or reafonableneſy' thereof, inducing 
the obligar to ſolicit ſuch a bargain: 476, The manner of trangg- 
ing and concluding : 5th, The fairneſs and equality of the price 
from. the. chance under all the circumſtances according to the pro- 
bability at the time,. and the event, that has happened : 644, The 


% 


opinion the abligor always had of this. 
As to the 1/, It is material in all caſes. His underſtanding i 


that he was impoſed on. He was turned of thirty ; ng heir of any 
ſort, in which the term is applied ig theſe fubjects ; for if one, l. 
ving with his father, is conſidered as heir, (althopgh nemo bœres «4. 
ventis) he had no father, but was himfelf father of a family: he 


S*z 


was in no ſtate of quarrel with any relations: known never to have 
gamed, which, it is proved, he hated: and he had taken up ſome for. 
mes extravagances; and lived more temperately : was his own maſter, 
poſſeſſed of a fine family- feat with furnitare ſuitable to his rank and 
figure; of 75004, per annum for life, beſide preſent perſopal eſtate, 
contingent reverſions, and hopes from his grandmother. The pref. 
ſure on him for debts of 20,000/. (it appears not how contracted) 
was from tradeſmen. Juſtice obliged him to pay them; it would 
be ſcandalous nat ta da ſa; and prudence required it, left it might 


alter his grandmother's opinion of him. He muſt have paid this by 4 
the annual profits, joint or ſingle annuities: for his life, or ſelling bi - 
perſonal eſtate, reverſion, or the chance be bad from bis grand- | 
mother; and this would probably have been the. apinion of the 
| beſt and wiſeſt friend, he had. None would advice the ſelling hi Fl 
per ſonal eſtate, family- pictures, Cc. which would be declaring ti 
himſelf bankrupt, The annual profits would: not do it, nor would Cc 
is creditors. wait without impatience for it. As to annuities, the * 
way taken by tenant for life who wants money for particular pu- 
poſes, it certainly is not a beneficial way of contracting. It ha lik 
appeared frequently, that if a man ſells an annuity for his own 8 
life, ſo that he wants ta ſell it, the price is about ſeven years pur lx 
chaſe, ſuppoſing him of middle age and in gaod health: if he ua! 
to buy an anauuity for his own life, the fame man gives fourteen fra 
or fifteen, and in 1743. they went fo far as to. give ſixteen or ſe- his 
venteen, which is a great difference. If there is any objection t0 fit 
the life, they make -him abate in proportion. Taking it in th-W chr 
common way, he could get but 7000. for 10004, per annum; taking yea 
in the objections to his life, perhaps not 000“. If he was to (BR bac 
his reverſion in fee or the reverſion of 10,0001. (the intereſt o $1. 


2 which 
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which he had for life) if he had no younger children, he could have 
ſold them for little advantage : nor could he haye got any thiog for 
his chance under Lord Sunderland's will. Then his only chance to 
raiſe money was this; and it was the moſt reaſonable way, if fairly 
done and on teaſonable terms: and otherwiſe his goods might be 
taken in execution, and ſold for little value, as generally happens. 


Next ſor the circumſtances of the defendant ; who is nat char- 
ged in reſpect of his character, behaviour, or manner of dealing jj 
28 in ſecurities to women, their character muſt be charged and Wt] 
ved. It would have been material alſo, that he had been acquainted 
with Mr. Spencer, (the contrary of which is proved, as far as 
negative can) or a companion in creating the debt and encouraging 
it. All circumſtances, weighing in other caſes, are clear of this. 
W The defendant is not a perſon looking out for young men to prey 
upon; he did not think it a beneficial contract, and abſolutely refuſed 
n; but afterward accepted it on particular application and preſſing. 
Mr. Spencer himſelf in private fixed on what he thought the fair 
price, and does perſonally and by agents propoſe theſe terms to any, 
who would buy; which were refuſed by ſeveral only becauſe not 
advantageous. | : 


The motive has been obſerved on already. 


conditional bargain. If it turned out againſt the defendant, there 
was certainty: of a loſs ; if for him, they might live ſo long, as that 
there would be A very improbable chance of gain. No undue ad- 
vantage is taken; for what is propoſed, is ſimply accepted. 


As to the equality of it as a bargain of chance; whoever deals 
in or buys lives, muſt have a regard particularly to the conſtitu- 
tion of the perſon, manner of life and age. If the life is bad, the 
company will not inſure at all: all circumſtances muſt be conſi- 
deted, and it is enough to go on probable opinion. The bargain 
ſuppoſes an inequality in their lives, that the grandmother was moſt 
likely to die finſt: ſhe was of good health, and took care of it; Mr. 
Bpencer the contrary, from his courſe of life. The inſurance- offices 
olwyays go on opinion, and inquire into a general account; ſo that if 
a falſe account is given in, actions are. frequent in Guildball for the 
fraud. It is proved, that notwithſtanding advice he would not alter 
his courſe, and ſaid, he did not deſire to live longer, than his con- 
ſtitution would let him. In all theſe chances, if a man has gone 
through ſuch ſhocks to his conſtitution, as he did, they deduct two 
years purchaſe, It was the opinion at that time, that he was a 
bad life; and it appears negatively, that it could not be inſured at 
$1. pen cent. taking it an the event, ſhe lived fix years after; he ſur- 
Vol. II. | ; + a vived 


As to the manner; it is propoſed in the firſt moment as a 
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under value, it was ſet aſide. 


if they were not conſiſtent with his private opinion: his declare. 


and being in his ſenſes, he might have releaſed any demand. 4 


in point of law. Then is it not ſo in equity? A releaſe indeed 
may, like any other contract, be ſet aſide in this court: but that 


had nota poſſibility of being fair: yet there was no relief, becauſe 


1734. the plaintiff lived with the defendant, her uncle, and ſoon 


action was thought on the face of it to be hard and an impoſition by 
the uncle, acting as guardian, there being no conſideration, nor any 


defendant inſiſted, it was fair, and that after the ſettlement ſhe by 


which took off that ground to ſet it afide : on appeal it was affirmed 
with this variation only, that as the bill was by the committee, f 
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vived her but twenty months. Suppoſing his life was inſured 1 
'51. per cent. which is the inſurance in caſe of a perſon in the bet 
health, on a computation of the value of lives and terms for yea 
the defendant is a gainer about 3000. and might have abſolutely 1 
it, if ſhe had lived many months longer. Intereſt of the intereg 
which would then be loſt, muſt be made in all computations. | 
is ſo as to the burdens to be borne between tenant for life ang n. 
verſioner, which is rather too favourable to the tenant for life. T1, 
defendant has proved, that none would give that, or ſo much a8 h. 
did: the plaimiffs have proved nothing of that, which would hay 
been material to ſhew the value of the contract: the diſproportiqy 
then of the riſk will not make it a bad contract: nor does this coy 
conſider bargains in the nice ſcale of exact Equality; not adoy. 
ing the rule of the Roman law, by which, if a bargain was one hal 


| Laſtly, his ſubſequent acts, as paying part, writing the letter hin. 
ſelf to confeſs judgment, and taking every ſtep after her death t 
carry it. into execution, would not perhaps be of ſo much weigh, 


tions in private being that he was honourably and fairly dealt by, 
The judgment was given freely, and not complained of afterward: 
ſo that if it could have been ſet aſide originally, it cannot now, 


releaſe in terms of all his' right to ſet it afide would have operate 


muſt be on new impoſition in obtaining the judgment, Thing 
did not remain in the ſame ſituation ; for now the money became 
abſolutely due; nor was he under the ſame neceſſity; and might 
have diſputed it then. In Cole v. Gibbons, 3 Will. 290. the contrad 


it was confirmed with open eyes. In Standard v. Metcalf, No. 


after coming of age was prevailed on by him to ſettle her eſtate 
upon herſelt fer life, remainder to her iſſue in tail, remainder to 
her uncle and his heirs: ſhe afterward became a lunatick ; the tranſ. 


occaſion for it, not being for marriage: on a bill to ſet it aſide the 


will, to which he was not privy, had given the eſtate in the ſame 
way. Lord Talbot thought it an extraordinary contract and unfar, 
though no proof of fraud, and ſaid, if it depended on the ſettle- 
ment only, he ſhould have relieved, but the will had confirmed it, 
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ought 
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ought not to bind the lunatick, but ſhould be without prejudice to 

| her, if ſhe ſhould become ſane, and ſeek to ſet it aſide, The will 
did not operate there, but only ſhewed a confirmation: ſo, but in a 
ſtronger degree, does the ſubſequent act here. 


As to the uſe in fact to which this money was applied, it is not 


material to the defendant to ſhew that; having advanced it bona 
: but what materially diſtinguiſhes this from other caſes; is, that 
it was applied to the payment of the borrower's tradeſmen, | 


To conſider next the queſtion of law: whether this contract, as 
it ſtood originally upon the bond, is void at Jaw? if fo, it is indeed 
putting it on a clear foundation: mankind will have a rule for their 
property, and know the conſtruction of the ſtatute ; and it will be 
needleſs to argue as to the conſequences in this court, for one can- 
not with his eyes open make an agreement contrary to that ſtatute. 
As a bargain for a contingency there is no objection; for all ſorts 
of contingencies are the ſubject of a legal contract. Any objection 
then to this muſt be on the ſtatutes of uſury; which is not frequent 
in a court of equity. No contract is a contract on uſury within 
the ſtatutes, which was not ſo before them. By the common, 

en from the canon law, a notion long prevailed, that it was not 
lawful to take any intereſt for the uſe of money, which prevails in 
Roman catholick countries to this day; and it is aſtoniſhing, how 
they ſhould think, money might not be & commodity to be uſed as 
well as any other. This notion kept that commerce out of the 
world. In France they let out money to intereſt in another ſhape. 
Lord Coke in 3 Inſt. labours hard to ſhew, that taking any intereſt 
is contrary to nature, and endeayours to prove it alſo contrary to 
the law of Moſes : but the age is grown wiſer, and the law is al- 
tered. Any ſort of premium was uſury ; now an illegal premium 
only. Premium is a word more extenſive than zntereſt; and uſury 
is, taking a higher pramum than the law allows for the uſe of mo- 
ney. The ſtatute of H. 8. is an act againſt uſury; fixing the rate 
of it; which has been followed by the legiſlature until 12 Ann. and 
the rate of intereſt varied; and the ſenſe of all the ſtatutes may be 
taken together, Perhaps it may be a doubt, whether it is for the 
publick good to have any law fixing the rate of intereſt, or that it 
ſhould be like other commodities at market: Lacł's treatiſe upon 
the conſideration of reduction will at leaſt make that doubtful. 
But it muſt be taken on the ſtatutes, which comprehend only 
contracts on uſury. There muſt be a principal ſum due, and a 
rate of hire for the uſe: if it exceeds the proportion fixed, the ſe- 
curity is void; and no artificial contrivance ſhall evade that law : 
therefore on pleading the ſtatute of uſury .it may be proved by any 
collateral evidence, where it appears not on the face of the con- 
tract. Where there is no principal and rate of forbearance, the ſta- 
; | tute 
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tate relates not to it. At common law therefore, when uſury in 
general was forbid act on condition or peradventure Was not 
within it, Hawkins C. 82. never diſputed as to this point; where 
the principal may be hazarded really, it cannot be uſury. Contragy 
on bottomry are not excepted out of the ſtatute : yet are clearly not 
within it from the nature of the contract, the contingency of the 
ſhip's returning. So the diſcounting Hote or bile of exchange |: 
not within the ſtatute; no principal being due which is forborne, 
So the buying up ſceurities at a lower rate on the eſtate of a third 
perſon, . of which more than the legal intereſt may be made, iz 
not within the ſtatute: ſo a wager at odds; which is Button v, 
Downham : ſo of a caſual bargain; Beding field v. Afbley : ſo Foun. 
tayne v. Grimes, and Long v. Wharton. Inſurance intereft or no in- 
tereſt, is barely a wager, and not within it; according to Dodsridg 
J. in Roberts v. Tremain, and Sharply v. Harrel, Cr. J. 209. Ye 
none of theſe. caſes but may be turned into ſuch a ſhift as to be 
brought within the ſtatute, if that is the truth of the agreement, 
as in Bottomry, if it be a mere evaſion and no riſk. Where the 
principal is ſecured, no contrivance can exceed the rate of intereſt 
which being forbid abſolately, is forbid on contingency. The 
caſes cited for plaintiffs prove or!ly; that where it is but a nomin! 
riſk, it is a mere ſhift and evaſion ; as in Cayton's, &c, where the 
demurter admitted the eorrupt agreement, and there was no objec- 
tion to the pleading.” A ſtteſs Is endeavoured to be laid on words 
in determining a queſtiem of property, from the word than, &. 
made uſe of in this eaſe. If it is a loan within the ſtatute of ufury 
it is material; but 'a contract on ufury is not a loan in its nature; 
a loan deing that which is gratuitons. It is true, chere is a dif 
Feretioe between a loan not conſumed by uſing, and a loan which 
is conſumed. The firſt, as of a horſe, is called commodatum ; for 
lending is not underſtood to 'be letting it, if not conſumed : be 
other is tobe repaid i in weight and meaſure, and is called mutuun: 
but in its original was gratuitous. But the court always goes t0 
the ſubſtance. What is a loan in its nature, cannot be made 
purchaſe by calling it fo : nor e contra. This never was propoſed 
in the nature of uſury; the original communication being for thi 


contingent 'bargain : no principal was due, nor rate for forbearance; : 
which there eannot be the nature of the contract. In bottom 4 
ry it is called a loan: but not therefore uſurious : and there is n0 tb 
difference between this and borromry; which is admitted to be be 


hazardous contract and good; not becauſe it is for benefit of trade, 
but that a material riſk is run, and to be paid for it. 80 that it 
turns on this, Whether it is a fictitious, colourable, contingency t0 
evade the' ſtarate ; for if ſo, it is void; otherwiſe not. If no bat- 
gain can be made of a contingency on a life, 'but What is within the 


Aatute of uſury, it will ve 2 PE underſtogd V every one. 
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gu poſe an action brought, and a plea put in this could not be con- 
ſidered as a nominal contingency and to evade the ſtatute. 


Next, whether this court can ſet aſide this legal contract upon ar- 
zments of conſcience ariſing out of the caſe, and that in the utmoſt 
ſatitude? The proper juriſdiction of equity is indeed to take every one's 
act according to conſcience, and not ſuffer undue advantage to be 
taken of the ſtrict forms of poſitive rules. As this is only a ground of 
equity, it may indeed be made out by any ſort of evidence upon all 
the circumſtances; and on all together the court cannot ſay, the de- 
fendant is guilty of miſbehaviour, (which is not charged or ſuggeſted) 
or ſay, this ought not to ſtand, Here is no fraud or over-reaching, 
no evidence, from whence impoſition is to be preſumed ; and the 
amount of the caſes cited for plaintiffs is, that the court will relieve 


againſt fraud in this as in other caſes. 


But ſuppoſing theſe points againſt the plaintiffs, another, and a 
very general queſtion has been made of the firſt impreſſion ; vis. 
Suppoſing the tranſaction good in law and conſcience, yet this court 
ſhould, for the ſake of making a rule, ſet it aſide on principles of 
policy or political reaſoning ; for on fraud there can be no caſe in 
which this court will not relieve. No political principle can be ſtated 
on which it ſhould be ſet aſide; therefore ſuch a ground of deter- 
mination is impoſſible in this court. There may be a difficulty to 
tell what ſort of rule. It is admitted, that no certain one can be 
drawn, becauſe it would be dangerous, when applied to particular 
caſes; and it 1s therefore ſaid, acts of parliament cannot be made to 
meet caſes of this kind. This court does not exerciſe or aſſume a 
legiſlative power, but diſclaims it; and never will make a law to ſet 
aſide contracts on public principles out of that cauſe, if good in law 
and conſcience, let the convenience or inconvenience be what it will, 
The contracts in Exchange Alley were all contingencies: yet it was 
neceſſary to have an act to ſet them aſide, although eaſily proved in- 
convenient to the public, So of fair and equa) wagers; an a@ of 
parliament 7 Anne was forced to interpoſe. So of gaming; money 
won at fair hazard, without cheating, this court never ſet it aſide 
before the legiſlature interpoſed. So that political arguments are 
never taken into conſideration. The contracts of ſailors, ſelling 
their ſhares before they knew what they were, could not be ſet aſide 
here, It is true, there cannot be a more wretched condition than to 
have the rule of property uncertain : miſera ſervitus ubi jus vagum. 
Lord Digby ſays, © ſet the mark on the door of the houſe, and let 
me know that it is wrong, or it is doing it ex pt facto. Where 
the court has gone upon public convenience, it has been in caſes de- 
hned and aſcertained, which, it is admitted, this cannot be. It is 
a misfortune, that accounts of courts of equity are conveyed to the 
publick in looſe notes by perſons not concerned in the cauſe, and 

Vor, II. N n | miſtaken, 
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miſtaken, and that general rules are drawn from particular premiſſes) 

The court, in all the caſes alluded to have inferred a preſumption 

but in all, the preſumption may be taken off: it depends on the evi. 
dence. If a truſtee buys the eſtate himſelf, the evidence from his ſitua. 

tion is ſufficient; he has miſbehaved; for he cannot be a check on hin. 

ſelf, and does not act fairly; but the preſumption may be taken of. 

as if he agrees openly and fairly with cefuy que truſt, or with the 
knowledge of this court. So in bonds to lewd women, getting ſe. 
curities for nothing; ſhe has groſly miſbehaved; and the common 
preſumption is, that ſhe has taken an advantage: but that may be 
taken off. So in marriage brocage bonds, the defendant there hy 
laid ſuch a bias upon himſelf, that he cannot properly adviſe ; has; 
power and diſtreſs over the party: this is evidence, unleſs taken off 

So in a private bargain to give back part of the marriage portion, 
contrary to the publick treaty, it is fraudulent, and a preſumption 
ariſes of undue advantage; becauſe the father may ſay, he will ng 

| otherwiſe agree: but that may be taken off. Bargains for money, 
under which offices are procured from one who had the giving ot 
recommending, have nothing to do with this: but there the pre. 
ſumption from the miſbehaviour, as the man cannot get the office 
without it, may be taken off; as where ſold with the King's leave; 

as commiſſions in the army; or a ſum of money may be paid out af 

the truſt of an office, as in Mr. Bellamy's caſe. Another inſtance iz 

the ſetting aſide ſecurities to attornies pending the buſineſs ; which 

was Walmſley v. Booth, 2 May 1741. where Y apbet Crook being pro- 
ſecuted for forgery, employed the defendant to be his attorney, who 

was to get bail, money, and probably even evidence for him, and 

Juſt then procured him to enter into a bond for 1000/. for which ther 

was no conſideration, but for ſervices done: this a court of juſtice 
would never ſuffer ; but has relieved on principles of a general m- 
ture, that an attorney ſhould not take advantage of his client's di- 

F treſs to get from him what he ought not; this court, and a court df 
law, will, without ſhewing errors, tax an attorney's bill, though ſet 
tled by the party himſelf, unleſs a great acquieſcence or ſome ſuch 
matter: it was an unreaſonable bargain ; and the preſumption wa 
from his not being at liberty: but it has never been determined as 
rule, that a bona fide attorney may not receive a gratuity over and 
above pending the matter. Another rule inſiſted on is, that mutul 
bonds to marry ſhall be ſet aſide by the court, though ever ſo fait: 
yet in Atkins v. Farr,* Feb. 1738, your Lordſhip decreed relief 0 
ſuch a bond. That rule was taken from Woodbouſe v. Shepley ; but 
your Lordſhip there ſaid, you gave no opinion what would be the 
caſe, if the bond was entered into by two perſons ſui juris, withou 
fathers, or emancipated, having fathers. The ground there was no, 
that the woman did not know of the bond (which ſhe certainly did) 
ſhe lived in her father's houfe, had nothing but from him: they m4 
at night out of the houſe, and executed this bond; it was held a fraul 
and impoſition on the father, who was made to believe the match 
2 | was 
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draw different concluſions. 


v. Fatrclough and others, 


made by the heir. 
,when before him, laid a different ſtreſs, and relieved againſt Pit alſo. 
From that time there is no caſe until Twiſleton v. Griffith, which 
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was off: it was ſeducing her from his houſe, and encouraging her 
in diſobedience ;' therefore though ſhe knew what ſhe did, the court 
relieved. Laſtly as to the caſe of poſt obits : it is ſaid, where ſons, 
whether ip remainder or otherwiſe, or filius familias, not having a 
fortune or emancipation of their own, are encouraged in riot and 
expence, the court relieves without evidence, from the particular 


; purpoſe becauſe no ſon in the life of his father ſhall make ſuch a 


bargain: but that is not the ground of relief; for that may be denied 


like all other preſumptions: from the reaſon of the thing it is the 


miſbehaviour to perſons under this deſcription, to ſhare in riot and en- 
courage diſobedience; which appears from Domat under the general 
title Loan; and in another place he ſays, that, on a bargain with filius fa- 
milias, under ſuch circumſtances there may be relief, under ſuchnot ; not 
ſaying but that a ſon might, for a portion, even where filius familias, 
do it. As to which an obſervation ariſes on the caſe determined by 
Lord Nottingham, who relieved againſt many of theſe contracts on 
particular evidence. Lord North thought he went too far: Lord 
Jefferies, that he did not go far enough: which is not to be won- 
dered at; for, judging upon circumſtantial evidence, they might 
Lord Nortingbam's reaſons in his ma- 
nuſcript ſhew, he did not think he was going on the general rule, 
that a ſon could not ſell a contingency. The caſe is intitled Berney 
32 C. 2. Berney was drawn into ſeveral 
ſecurities for money to be paid after his father's death, who then was 
infirm and kept alive by art; by ſome. he was to pay five for one, 


and was thus involved in debts to 50, or 60,000/. in all which he ap- 


peared to be circumvented and beſet; moſt of the money pretended 
to be borrowed, being raiſed by delivery of wares at an exceſſive 
price, as wine, hemp, Cc. which could not be ſold for a quarter of 


the price; but the plaintiff from his neceſſity (his creditors being 


underhand procured to fall upon him) was willing to get money on 
terms, againſt which he ſought relief. Lord Nottingham firſt made 
him pay the principal borrowed, before he would give an injunction; 
but relieved him as to the reſt at the hearing; becauſe, he ſaid, this 
infamous dealing ought to be ſuppreſſed; that the Star Chamber uſed 
to puniſh, and this court ought to do it; and that no family could 


be fafe, if this was ſuffered, But Pit prevailed; and the bill againſt 
him was diſmiſſed, though he gained about three for one; for it was 
in the time of his father's health, three years before his death, with- 
out any circumvention or practice, upon an expreſs agreement to 
loſe the principal if the ſon died in his father's life; which ſhews 


the ground of the determination; relieving againſt thoſe defendants 
guilty of miſbehaviour, yet thinking that a proper bargain might be 
Lord TJefferzes on the evidence of that caſe, 


turned on the particular fraud and circumyention, Curuin v. Mil- 
| | "XT, 
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ner, as cited, is a determination againſt Lord King's opinion: that 
he thought himſelf tied down by precedents, but, if it had been 
intire, he might be of a different opinion: and in the note in 3 Wil. 
it is miſtated, and inſtead of or. It is going a great way to ſay, 
there can be no caſe, where a ſon could ſell a reverſion, where the 
preſumption is taken off. Preſumption- is evidence, but until the 
contrary proved. This is not the caſe of a ſon; but of one, maſter 
of his own property. Cujus dare, ejus diſponere. The principle i; 
too large, that this is to beſet aſide becauſe of a want of money on 
one ſide; that holding in every bargain; then as to the proſpect of 
gain on the other, it is a laudable motive, provided they act honeſtly, 
He was under no more neceſſity, than any man may be preſumed 
to be, who ſells his eſtate, and cannot therefore come into equity to 
ſet it aſide, becauſe he wanted money to pay debts, and would not 
otherwiſe. have ſold it. The ground of common recoveries is to ena- 
ble people to diſcharge debts by ſale of eſtates. If it is to be ſet 
aſide, as being an expectation from a grandmother, the court muſt 
go into very minute cireumſtances. As to the court's relieving upon 
general: principles againſt annuities for life of the ſeller, the court 
never laid it down, that ſuch annuities ſimply were paid. Lali 
v. Hooper was on particular grounds; the plaintiff was in gaol at the 
time; nd fraud infecting the whole: but the court did not ſay, no 
annuity ſhall be allowed, that a man ſells for his own life; if ſo, 


there is an end of all inſurances on lives. The reaſoning in Bath ( 
v. Lloyd, 1 Ver. 141. was never contradicted. There would be E 
great difficulty, was one not allowed to ſell ſuch things and turn into 1 
money, but muſt ſtarve ob hæredis cauſum. Contracts for contin- p 
agencies have been admitted; Beck/ey v. Newland, 2 Wil. 182. and f 
in Hobſon v. Trevor, 2 Wil. 191. a contract for ſale of an-expectancy g 
was even carried into execution. In Whitfield v. Fauſſet, 1750, l 
a mere poſſibility was ſold by the heir, nothing veſting in life of 
the father and mother; and yet your Lordſhip decreed a further af- 1 
ſurance by the heir; which, if an illegal contract, would not have 
been done. So where an officer, going abroad, aſſigned his future 
pay, a bill was brought to ſtop the money in his agent's hands: it 8 
was argued, ſuch aſſignments were not to be endured, becauſe un- J 
certain and againſt the publick ſervice, and ſhould be'diſcouraged, 1 
as ſpending one's eſtate before he has it; yet the court thought every P 
one might diſpoſe of his property; and decreed it becauſe not un- b 
3 conſcionable, though that was a contingency ang poſſibility; equity | 
going further than the law, which allows as contracts, but equity as a 
conveyances. But what is this publick good, which is not to be de- 
fined ? Is the end propoſed by this, that none ſhall ſpend above bis Wi 5 
annual income? That is not to be ſecured in human nature or pre- F 
vented. Though the Romans had that law, they were allowed to 
{pend their eſtates. Is property to be locked up to another genera- wy 


tion? for that effect it will have; which is contrary to the princi ” 
RT | 0 
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of the conſtitution of the legal part of the government; the later 
books for perhaps 200 years giving a reaſon why the ſtatute de donis 
is not to be kept and preſerved, that mankind may apply their pro- 
perty to pay their debts; and judges have ſaid, there is great incon- 
venience in people's not being able to ſell their own eſtates. Is the 
end propoſed, that a man may raiſe money on eaſier terms if this is 
ſet aide? The conſequence would be directly contrary. If one 
wants money, and a difficulty is laid upon contracting with fair, honeſt 
men, he will go into the hands of knaves, who will make him pay 
for running the riſk of the law, and inſiſt on more, when it is un- 
underſtood, that he could not make a contingent bargain. This 
was not lent to feed riot, but to get cid of a preſſure, which is a 


T eaſonable cauſe, and therefore no ground to ſet it aſide on po- 


litical motives. As the law cannot find out a general rule to 
proceed on, much leſs will this court; and in every caſe, where 
equity cannot relieve, it is not fit to be relieved. 


1 ethane. GR. 
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February 4, 1750-1, the court delivered their opinion. Abſente 
Wills, . J. 8 N 


Burnett, J. | 


' Upon the ſtate of this cafe, three points are made. iſt, That 
the original contract is uſurious, contrary to the ſtatutes, as being a 
greater premium than the law allowed; and if ſo, the new ſecurity 
will fall to the ground as well as the contract itſelf. Next, that if 
not uſurious, it is ſo-unreaſonable an advantage taken of neceſſity and 
future expectancy, as the court is warranted to relieve againſt as an 
unconſcionable bargain. za, That if the court is warranted to re- 
lieve againſt this, the new fecurity will be conſidered as a continuance 
of the ſame oppreſſion, and ſtand in the ſame light, though entered 
into after the event. | TE tals, 
6 3) {EX£91 v- | TH + 

The other fide inſiſt, that the original contract is a mere contin- 
gent bargain, and conſequently not within either the intent or words 
of any ſtatute : there are no circumſtances of a deſtitute heir or per- 
ſon ſeduced from parental government; no practice, fraud, or ſur- 
prize : and that the bargain is equal taking into conſideration the riſk 
run of the principal; and therefore the court is not warranted to re- 
leve even on the foot of the original bargain, But ſuppoſing the 
court would relieve on that, yet there is no precedent (but to the 
contrary) of relief when, the party has taken on himſelf to be a 
judge of the equity of the contract, and confirms it with his eyes 
open. | 


J The caſe is new : and I ſhall endeavour to throw my thoughts 
into one connected light, and occaſionally take in all the caſes cited. 
Vol.. II. | O o | As 
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This contrat. As to the 1ſt point, whether the loan of 5000/. to be paid 10, ooo 

— u. on the death of the Ducheſs if he ſurvived ber, but notbiog if he 

ſury. died before her, is uſurious, or a mere caſual, contingent bargain 

Where con- IJ hope, I may be excuſed in calling it a loan; becauſe, although in 

tracts are uſu · A caſe, where the capital is not in all events to be paid, the word may 

. be improper in courts of law, this court at leaſt has adopted the 

uſe of that word in reſpect of a mere contingent bargain, that 9 

Bottomry. If this contract be uſurious, it muſt be either be. 

cauſe it is contrary to expreſs words of the ſtatute, or an evaſion oy 

of it, It would be miſpending the time of the court to enter into the 

old notion about uſury, andthe condemnation of it by canoniſts, ci. 

vilians, and ſome common lawyers; becauſe all thoſe expreſſions de. 

pend ona principle, which is out of the prefent caſe. The comma 

lawyers differ; there being great opinions either way. Lord Ca 

ſeems to call all uſury unlawful. 2 inft. 89. 3 inf. 151. but in Hard 

420, Lord Hale ſays, the Jewiſh uſury only is prohibited by the 

common law: and the true ſpirit of uſury lies in taking an unjuſt 

and unreaſonable advantage of their fellow-creatures. But it muſt 

be agreed, that nothing is legally uſurious, that is not prohibited 

by the St. 37 H. 8. 9. which leading ſtatute is followed by the reſt, 

the 12 Anne 16. varying from it only in reducing the legal intereſt: 

the caſes determined on the firſt ſtatute have been therefore alway; 

looked on as authorities on any of the ſubſequent. Therefore to 

Uſury, where make a contract uſurious within the expreſs words of the ſtatute, the 

2 2 5 reward muſt be taken for forbearance or giving a day of payment; 

rance. and, whatever ſhift is uſed; it will be uſury: but not within the 

ſtatute where it is otherwiſe. If in truth it was a ſum advanced by 

way of loan, and the reward in truth given for forbearance, no ſhift 

will prevail. I ſhall better explain myfelf by the inſtances I ſhall 

put. Suppoſing there is a purchaſe of an annuity at ever ſuch an 

/ under price, if the bargain really was for an annuity, it cannot be 

uſury: but if the communication was about borrowing and lending, 

it may be uſury within the ſtatute : and how? If by reaſon of all 

the circumſtances, and of the communication, the exility of the ſum 

given, the original contract being a borrowing and lending, the court 

thinks the annuity was a mere device to pay the principal with uſu- 

Or device to rious intereſt to evade the ſtatute, this will be within the ſtatute; 

_ the ſta- though on the face of the bargain it appears ever ſo fair a ſale of an 
ute, or. co - a > . | . 

lourable con- annuity: the contrivance of the annuity, as the uſurious reward for the 

tiogency. Joan of money, ſhall not evade the ſtatute made for the benefit of 

mankind. This I take to be the ſum and ſubſtance to be collected 

out of the ſeveral caſes. ' Gr. E. 27. 4 Leo. 208, Ny 151. 1 

Brow. 180. and 2 Lev. 7. So a bargain on a mere contingency, 

Not where Where the reward is given for the riſk not for forbearance, will not 

the reward is be within the ſtatute: but otherwiſe if the intent was to have a ſhift; 

a for the which wasCr. E. 642, 3. If therefore a man gives or lends money, not 

; to be paid if the event ſhould be one way, but double if the _ 

I | an 
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and it is uncertain which way it will happen, it is not within the 
ſtatute; for the reward is given for the riſk, not for bearance: but if 
under colour of ſuch an hazardous bargain the real treaty is for a loan, 
with an uſurious reward for that Joan, and to evade the ſtatute, the 
contingency inſerted is of little moment, being no ingredient between 
the parties: the court or a jury on the whole may pronounce ſuch a 
contract uſurious, notwithſtanding that colour of contingency, if 
they are ſatisfied, the reward is given for forbearance, not for the 
riſk; as in the adding a ſingle life, which is a healthy life, if that 
life ſhould ſurvive half a year: ſo they might as well add a contin- 
gency, if any one of fix perſons was alive at the end of fix months; 
and one of the caſes is, if any one of three perſons is alive at that 
time. The intent of the bargain is the material thing: if that was 
| borrowing the money, it is within the ſtatute, whatever colourable 
contingency inſerted : and this is the ſenſe of all the reſolutions in 
the ſeveral caſes. 5 Co. 69, 70. 2 And. 15. Mo. 397. And Ma- 
ſon v. Abdy, But where the principal was fairly and truly put in ha- 
zard, and ſuch as none would run for the intereſt the law allows, 
there is no caſe where it has been held within the ſtatute. The 
lightneſs or reality of the riſk ſeems to be the only rule directing 
the judgment of the court. Cr. E. 741. Beding field v. Aſhley; and 
in 3 Keb. 304. Long v. Wharton, which, though inaccurately repor- 
ted, ſeems to me good law, I cannot ſee two contracts bearing a 
greater ſimilitude than this and Botfomry. A life may be inſured: fo 
may a ſhip, which may fink the day after: ſo may the party die: 
one is as much an adventure as the other. It was endeavoured to diſ- 
tinguiſh Bottomry from every other contract upon this, that though above 
what the law allows upon a loan, yet Bottomry contracts were eſta- 
bliſned in fayour of trade, there being a riſk of the principal, and 
they being neceſſary for trade and commerce. But whatever favour pottomry not 
the court may ſhew to ſuch contracts, they will never eſtabliſh them within the ſta- 
upon the deſtruction of a ſtatute; and the principle of the court 1 
thereon, was, that the Bottomry bond was not within the ſtatute ; nor riſk is tun. 
could it be; for it is plain, that a real riſk was run, that the princi- 
pal may never be payable; therefore it cannot be given for for- 
| „ but grounded merely on the contingency, the riſk. But 
as a colourable contingency in caſe of a life annexed to the payment 
may make that bond uſurious, ſo will a colourable contingency annexed 
to a Bottomry contract: as in a bond, if one out of twenty ſhips, 
bound from Newcaſtle to London, arrived fafe; that would be a con- 
*ungency thrown in to evade the ſtatute, which would be too hard 
for ſuch a bond: ſo if ſuch a contract is made, if the pacquet ſhould 
return to Dover from Calais at a ſeaſon of the year in which there 1s 
no danger: and this I may ſay with the more ſecurity, as Joy v. 
Kent, Hard. 418. is an expreſs proof of it; where a Bottomry bond 
was {ent to be tried, whether it was an evaſion of the ſtatute; which 
would not have been ſo, if it could not have been an evaſion. Na | 
| | dee 
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Whether to be 3 k , We" 
| ſet aGde in e. Whether it is not ſuch an unconſcionable bargain obtained on an ex. 


2 de an: pectant upon his expectancy, as the court is warranted on precedentz 
conſcionadle 


bargain, 


many contracts, not illegal or iniquitous in ſome circumſtances, but 


contract founded in its origin upon uſury, but a contingent bargain 


without neceſſity no court will give an opinion, of which an ill uſe 


been always ſet aſide in this court; inſtances of which were in 
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deed Lord Hale throws out expreſſions very favourable to trade, hy 
ſo inaccurate in that book, that I do not think they could be ſuch 2 
came out of the mouth of ſo great a man. His dictums then are 9 
no authority. One of the firſt caſes of Bottomry, which came in 
queſtion, was Sharpley v. Hurrel, Gr. J. 208. What the court go 
on there, is the real riſk of receiving leſs; which is cited again in 
Roberts v. Trenayn, 2 Roll. 47, and Cr. F. 508. which differed from 
the other. In Soome v. Gleen, as in 1 Sid. 27. the reſolution is ſonn. 
ed on the real hazard of the principal, which cannot be within the 
ſtatute. . On the whole 8 I am of opinion, that this is not: 


and.conſequently within the expreſs words or intent of none of the 


ſtatutes of uſury. 


The next point is, ſuppoſing it not a contract within the Natute 


to relieve on paying the ſum advanced with intereſt from the time of 
advancing ? If it was neceflary to give an opinion upon this, I own 
J ſhould have great difficulty. On one hand I ſhould apprehend, i 
would be too large to ſay, in no caſe an heir or expectant could boy. 
row money on his expectancy ;- and yet to let him borrow without 
any advantage to the lender ſeems to put him under difficulties ; fi 
thers being frequently cloſe-handed, though liberal enough at their 
death: ſo that an heir, if hindered from ſupporting himſelf by theſe 
means, might ſtarve in the deſart within view of the land of Co- 
naan. On the other hand, I ſhould dread the conſequence of gi- 
ving the ſanction of this court to future bargains. Lord Cowper ſtates 
the inconveniences of a ſanction, which had been given. I am ſure, 
it is a point of that conſequence to the welfare of mankind, that 


may be made. For the plaintiff it is inſiſted, that there have been 
from the univerſal ill tendency on the prejudice to the publick hare 


marriage-brocage bonds, and other contracts of like nature; and 
that the ill tendency of beirs contracting with ſtrangers to furniſh 
their wants, is to make them quit a regular family life and de- 
pendency, to withdraw from advice and counſel of friends, and to 
have youth ſupplied with the means of gratifying their paſſions, and 
the bringing people together. on the worſt principles, on which men 
may contract, avarice on one fide, and a craving appetite on the 
other. The greedineſs of gain is the only principle on which 3 
ſtranger can be induced to furniſh a ſtranger; and the occaſion of ap- 
plying to a ſtrangr is, becauſe the wants are ſuch, as he would not 
reveal to his family; which tends to a deluſion in what is of general 
concern, the.proviſion for poſterity, - A man may be giving his eſtate 
SA . to 
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to 4 money-lender inſtead of the perſon intended: and every diſgui- 
ſing the truth from a man, who has a right to the truth, is wrong, 
and ought not to be encouraged; and by this deluſion he gives his 
«ſtate to ſtrangers, when he thinks he is giving to his heir or relations, 
and when, if he had known the truth, he would have provided for 
that heir or relations, ſo as to prevent his beggaring himſelf, This 
has been a growing practice to ſupply young heirs; and the court has 
extended its remedy. At firſt the caſes are, where there is expreſs 
proof of groſs practice or actual impoſition: from thence it went to 
caſes, where on the face of the contract it was ſo groſs and unrea- 
ſonable a contract between the parties, the court, on preſuming a man 
would not enter into it but by impoſition, has relieved; of which 
one caſe among many is Nort v. Hill. 1 Ver. As the miſchief en- 


lucrative, and the perſon under neceſſity, ſo that the judgment of the 


there has been relief; the firſt caſe of which kind is Berney v. Pit, 
2 C. C. 136, 2 Per. 14. a very remarkable caſe, and a ſtronger there 
could not be. It is ſtated alſo by Lord Cowper in Tuiſleton v. Grif- 
fith, 1 Wil. 3 10. where were marks enough of impoſition to war- 
rant relieving on that foot : but he choſe to eſtabliſh it on the general 
principle and Lord Jeferies's decree, not on the particular circum- 
ſtances of the caſe; and he ſeems to rejoice in the conſequence, that 
this would put a difficulty on an heir to borrow on his expectancy. 
The laſt caſe is Curwyn v. Milner, 3 Wil. 293. where Lord King 
decreed relief; but ſaid, if it was new, he would not have gone ſo 
far, where ſuch a contract was fair, and done with open eyes; ſay- 
ing he thought himſelf bound by precedents, and that he ſaw no 
difference between an eſtate ſettled on an heir on his father's death 
and an expectancy of perſonal eſtate at death of a relation; it is the 
ſame kind of expectancy, that tempts to theſe kind of bargains, and 
the influence the ſame. On the other hand it is inſiſted, none of 
the particular caſes cited come within the circumſtances of this : that 
all thoſe of fraud, practice, or impoſition, are out of the caſe; it be- 
ing a bargain ſent to market by the borrower, and the terms his own: 
no deſtitute heir under parental government ; having a great perſonal 
eſtate, and ſo not in the circumſtances of the party ſeeking relief in 
other caſes; the bargain itſelf different, the riſk being different ; and 
the bargain, in all its circumſtances, ſo equitable, that if the court 
ſhould enter into a nice examination of the proportion and riſk, it 
would appear, the defendant would have been out of pocket, if the 
grandmother had lived a little longer : that this court will not lay 
down a principle in general, that an heir or expectant may not con- 
tract on his expectancy : that there have been inſtances, where ſuch 
contracts have been carried into execution, as Hobſon v. Trevor, 
and Whitfield v. Fauſſet; that it is a ſufficient terror to ſuch contrac- 
tors, that they are always liable to the examination of this court: and 
that they can never ſtand but on the reaſonableneſs and juſtice of the 
Vor. II, — Þ-p | contract 


creaſed, the court has extended its remedy. Where the bargain is ſo 


court has been, that neceſſity alobe could indace to make that contract, 
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contract; which will reſtrain one kind of men from preying on the 
follies of another. Theſe are the arguments on both ſides; 2 
there would be danger and difficulty in giving an opinion on eithe;. 
but no neceſſity for it; that being taken away by Mr. Spencer hin, 
ſelf; who has made himſelf the judge, by voluntarily giving 
new ſecurity. 


The contract Which is the third point, ſuppoſing the court would relies 
being coo-- againſt this in its original, whether it will, when altered by tj, 
RE. party in the ſtrongeſt manner, not unappriſed, and with his eye 
on, not to be OPEN. There is no caſe of a contract ſo confirmed, which was ng 
ſet aide. illegal, (but ſuch as the court would have relieved againſt in its o. 
ginal inſtance) where the court has relieved againſt the confirms. 

tion; unleſs obtained by fraud or oppreſſion, and then it has bee 
conſidered as a continuance'of the firſt oppreſſion ; of which ther 

are two caſes in Ver. Lord Araglaſs v. Muſchamp and Wiſeman 1, 

Beake : but no reſemblance to the preſent from either. There wg 

no fraud, practice, or impoſition, in the original contract or ſubſe. 

quent ſecurity : the defendant was not very preſſing for his money, 

the ſecurity not being given until a good while after ; which 

ſhews, no ſuit or diſtreſs was threatened ; but fairly. and volunts 

rily done, and upon intimation received that the defendant had: 

doubt, whether he could make good the contract in a court d 

equity. Cole v. Gibbons, 3 Wil. 290. and the note of the caſe at th 


bottom of that, is applicable to the preſent. | 


As there is nothing therefore to ſet aſide this contract on the 
foot of uſury within the ſtatutes ; and next ſuppoſing it was ſuch u 
would be ſet aſide, if left to the conſideration of the court, yet x 
the party with his eyes open has bound himſelf to execute it, he 
ought to execute it. It is to too much to ſet it aſide ; the penaly 
therefore is the only! thing, which can be relieved againſt in thi 


caſe. N 


Sir Jobn Strange, Maſter of the Rolls. 


There is no occaſion to introduce what I have to ſay with makin 
a particular ſtate of the caſe : but as it depends on a variety of ci 
cumſtances, many of which muſt be conſidered in the argument, 
ſhall content myſelf with taking thein up in the courſe of it. 


/ Ce. A IS 1 


The queſtions, upon which I am to offer my advice, are three. 
Firſt, whether the original advancement of the 5000 J. in the man- 
ner, as depoſed by Mr. Backwell and diſcloſed in the defendants 
anſwer, and the bond taken upon it, are to be confidered as uſu- 
rious, and conſequently void in point of law? Secondly, whethe; 


ſuppoſing the bond does not come within the ſtatutes of uſury, the 
1 tranſaction 
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tranſaction or bargain in 1738. is of ſuch a nature, as will intitle the 
laintiffs to be relieved in equity on the circumſtances attending that 
part of the caſe? Thirdly, whether what appears to have been done 
by Mr. Spencer after the death of the Dutcheſi, will in any and 
hat manner influence the determination of this caſe ? 


As to the firſt, I concur in opinion, that this is not an illegal 


147 


agreement made void by the ſtatutes of uſury. The prohibition will Uury: 


ſtand on the words and meaning of 12 Anne 10. for that does not 
materially differ from 21 J. 1. or 12 C. 2. and appears calculated 
for ſuch loans, wherein two principal circumſtances muſt concur : 
the repayment of the money in all events at a future day, and an 

ment to give and receive an allowance of profit in the mean 
time for the money hired in a greater proportion, than allowed by 
the ſtatutes : neither of which circumſtances occur in the preſent 


caſe; The repayment of the money advanced depended on a con- 


tingency, which if it happened one way, the whole was totally 
joſt: during the pendency of this no intereſt or profit could accrue 
to the defendant, but a mere wager or bargain upon contingency 
which died firſt: ſo that the whole was at hazard. It is objected, 
that though the letter of the contract may be ſo, yet if the deſign 
of the parties was to borrow 5000/7. and one ſhould give a greater 
uſe for the money, than the law allows, the putting it into this 
ſhape will not evade the ſtatute, in which ſtatute are very general 
words to take in all covin, ſhifts, &c. which I agree to: and there- 
fore if the court can ſatisfy itſelf, that this was not in reality a bar- 
gain, whereon the principal was deſigned to be at hazard, and the 
ſhape, in which it was put, was only a contrivance to evade the 
ſtatute, it will be uſury, and conſequently void. Whether the 
agreement is uſurious, or not, may be determined two ways: 1/7, 
By verdict of a jury on a plea of the corrupt agreement: 20%, By 
the court's exerciſing their own judgment on the circumſtances of 
the caſe diſcloſed to them. The firſt of theſe methods could not 
be taken in this caſe; becauſe it appears, the bond was cancelled 


therefore no action could be brought on it; and if there had been a 
ſcire facias at law on the judgment either againſt Jobn Spencer or 
his executors, no plea of the corrupt agreement could be received; 
the judgment redditum invitum not being a contract or aſſurance, 
which are the words of the ſtatute: and this was the opinion of 
B. R. in Foct v. Jones, Paſ. 9 G. 2. the other method has been 
dſten taken, as in Roberts v. Tremayn, Cr. J. 508. Thus wherever 
the court has ſeen, that the contingency to put the principal in ha- 
rard is only added colourably, and only a nominal riſk, the court 
to prevent an evaſion of the ſtatute has determined it to be uſury: 
as in Clayton's caſe, 5 Co. and other caſes, where the adding the 
contingency of a particular perſon's being alive at the end of a year 


Was 


upon the giving the judgment after death of the grandmother, and 


ble bargains, 


was only a ſhift, _ 80 by Holt, Comb. 12 f. and Carth. 68. But' a 
day, would not be uſury. Cr. El. 642. Button v. Downham, and 


defendant to make a loan of this, and to ſecure exorbitant profi 


of the caſes cited prove this to be within the ſtatutes of uſury, or 


= - *' Unconhiona- ' On the next queſtion, as the advice, I ſhall offer, will be groun- 
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7 


wager between two to have 40 for 20, if one was alive at a future 


in 1 Lut. 470. Notice is taken of its appearing, that both principal 
and intereſt was at hazard. The preſent caſe is fully before the 
court, and proper for the exerciſe of their judgment. To ſay it i; 
uſury, the court muſt be convinced, that it was the deſign of the 


for it, and calculated as a ſhift to evade the ſtatute. But I cannot 
think either from the evidence or the anſwer of the defendant, that 
it was the ſcheme, or even in contemplation of the party. It ap. 
pears a mere wager, . which of the two ſhould. outlive the other, 
The. 5000/1. was actually advanced, not colourably : therefore none 


warrant the court to declare it void thereon, The word lend, on 
which ſome ſtreſs was laid, concludes nothing. Every advance- 
ment of money on botfomry is a loan; and it was properly obſeryed 
to be called ſo in the acts of parliament : but it is the nature of the 
agreement and intent of the parties, into which the court muſt look 
to determine the queſtion, Cr. El. 642. puts it entirely on the 
queſtion, whether it was the intent of the parties to be a wager or a 
loan at intereſt. So in Mo. 398. It has been argued, that lend. 
ing money on bortomry, where more is taken than the legal intereſt, 
is grounded on the conſideration of the profit to trade; and there- 
fore it is ſaid not to be applicable: that certainly has been one rea- 
ſon, why ſo large a profit for the uſe of money has been allowel 
in that inſtance : but the general reaſon has been the not coming 
within the intent of the ſtatute : for if it had, the court could not 
depart from it: but the hazard, the lender runs, of never ſeeing a 2 
penny of this principal or any of the intereſt, takes it out thereof: 
and that holds as ſtrong in the preſent caſe ; and is ſo laid down in 
general, where the principal and intereſt is in hazard, 1 $60.8, 
Maſon v. Abdy, and in 1 Sid. 27, a diverſity is taken between a bar- 
gain and a loan. Whether a hazard, or not, is conſidered as the 
rule for determining whether a bargain or loan. I am of opinion 
therefore, this bond does not come within the ſtatutes of uſury, and 
cannot be declared void at law thereon. | 


ded entirely, on what was done by Mr. Spencer after the death of 
the Dutcheſs, was I to ſuppoſe for argument's ſake, the plaintiff 
were intitled to the relief prayed, I ſhall offer nothing as a determi* 
nation of that branch of this caſe; though it may not be improper 
to throw out ſomething in general. I ſee no reaſon to quarrel with 
the principal caſes cited as the ground for the interpoſition of a court 
of equity: on the contrary I cannot help declaring, I concur with 
thoſe determinations, and do not mean in the leaſt to abate the force 
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of them. In the preſent cafe there are certainly many circum- 
ances, that caſt a favourable light on the defendant's part of the 
tranſaction. He does not appear to be a perſon having an intent of 
fraud. The ſcheme moved not from him, but from Mr. Spencer; 
on whoſe own terms the money was advanced without any haggling 
on the part of the defendant, after it was refuſed by others as not 
a defireable contract on the calculation of chances. Not that the 
hands of the court are tied up from relief from the want of fraud 
or impoſition: I have no jealouſy of any thing of that in this caſe : 

et caſes may be, wherein this court would interpoſe to prevent im- 

ovident perſons from ſpending or ruining their eftates, before 
they come to them, though no proof of actual fraud or impofition : 
which is agreeable to the ſaying of Lord Teferzes in Berney v. Pit, 


when he reverſed Lord North's decree. So was rt conſidered in 


Twifleton v. Griffith, and in Curwyn v. Milner. The neceſſity muſt 
be ſeen by every wiſe and conſiderate perſon. The courts keep a 
ſtrict hand over theſe agreements; which muſt indeed all ſtand on 
their own particular circumſtances ; and perhaps it is not adviſeable 
to lay down any general rule about them, or more than is neceſ- 
ſary to the relief in each particular caſe. 
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Therefore, without offering any advice on the bond in 1738. Confgrmation 
abſtracted from the ſubſequent tranſaction, I will proceed to the of the con- 


third queſtion ; upon which I am of opinion, that the plaintiffs are at. 


intitled to no other relief againſt the bond and judgment in 1744. 
but as to the penalty, on payment of what remains due, and the in- 
tereſt from the death of the grandmother : and though I have given 
no opinion upon the former part of the tranſaQtion, yet I muſt 
take up this as conſidering the plaintiffs intitled to the relief prayed; 
as the caſe ſtood on the firft agreement. And here it is not impro- 
per to take a ſhort view of the different ſituation, Mr. Spencer ap- 
pears in in 1744, from what he was in 1738. When the firft 
bond was given, he was notwithſtanding a large income invol- 
ved in great difficulty for want of money to pay creditors ; caſt- 
ing about every way for a preſent ſupply; and ſuffering dange- 
Tous ſchemes to be privately hawked about; fearful leſt it ſhould 
come to his grandmother's ears, that he was mortgaging his ex- 
pectations from her. It is not very clear, who took the firſt ſtep 
toward the new engagement after her death: the bond was not 
given until near two months afterward, though dated the next 
day after in order that it might carry intereſt from thence. But 
ſuppoſing the defendant had called on Mr. Spencer for his mo- 
ney before the 31/7 of October, (which, from his genteel behaviour 
in other parts I can hardly think, he did,) yet there is no circum- 
ſtance of force on Mr. Spencer ; and the ſecurity, then ſtanding out 
againſt him, was only a bond for payment of the money ; not a 


judgment, on which immediate execution could be ſued which 
Vor. II. 24 | bond 
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bond would, have given him time enough to turn himſelf about, be. 


fore he would be under a neceflity to be expoſed to an execution. 
It appears to be his fixed deſign after her death to pay off the whole 


as faſt, as he could; and that with: a preference. to the defendant, 
who,. he ſaid, had treated him like a gentleman. The defendant 
declared, he would not preſs him for his money, although he ſhould 
be glad to have it; and Mr. Spencer executed the bond and warrant 
of attorney freely and voluntarily, and well pleaſed therewith. It 
may be ſaid, that all this proceeded from his not being appriſed, 
that there could be relief in equity againſt the firſt bond. In Can 
v. Gibbons the bill for relief and the anſwer were both read to the 
party, and yet the aſſignment was confirmed; which circumſtance, 
greatly weighing with Lord Talbot, is not wanting in the preſent 


caſe: it is what the defendant himſelf may make uſe of on his patt, 


and it will be evidence for him, viz. that he anſwered to the ma- 
nager of Mr. Spencer, that he doubted, whether the ſecurity would 
be good, and therefore only deſired a note or memorandum : fo that 


from this doubt of the defendant Mr, Spencer was appriſed of the 


poſſibility of relief, he had, if he applied to a court of equity; 
which ſhews, he ated with his eyes open in this article of confir- 
mation; that it was not a ſudden, but deliberate act, and agreeable 
to that frame of mind he continued in to his death; as appears 
from his ſubſequent letters. f 67: ts 


Contracts of poſt obits are to be diſcouraged : and though the relief 
is not granted in the preſent caſe, yet ſhould the court hold a ſtrid 
hand over theſe ſort of contracts. How this would be in the caſe of 
a young heir under parental authority, I do not ſay. It may be 


| improper to forejudge ſuch a caſe : but inconvenience there can be 
none in the determination of this. Yet in giving my opinion and 


advice in this very particular caſe againſt relieving the plaintiffs, l 


am far from blaming the plaintiffs, who are truſtees for the infant, 


for ſubmitting the caſe to the conſideration of the court; which 1 
think very rightly done. 
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The 1/7 point is, Whether on the evidence before the court re- 
lating to this tranſaction there is ſufficient appearing to determine 
this contract to be uſurious. As to the nature of uſury, conſidering 
it at common law, or in the law of nature, or divine law, or the 
civil law of other counties (of which there is a large account in 
Pal. 291.) it is unneceſſary to ſpend time on that ſubject; becauſe 
the idea of uſury is fully ſettled in this country by the legiſlature; 
which has made uſe of all the words, the language could furniſh, 
to prevent taking more than the legal intereſt, in which uſury con- 
fiſts: and to attain this end the borrower is at liberty to diſcloſe 

| eva) 
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every.circumſtance in his contract, that it might appear, whether 
there was any ſhift, &c. It appears by 2 And. 15. and Maſon v. 
ay, Cartb. where the difference is taken and ſettled, that where 
the hazard of loſing the principal is but a colourable contingency, 
the agreement is uſurious ; but where the contingency is real and 
forceable, it is otherwiſe, I think, that is the material conſidera- 


7 
* 


tion, and the ſubſtantial and true reaſon, that Softomry-bonds are Bottomry. 

not conſidered as uſurious on the conſtruction of the ſtatute itſelf, 

there not being words in the ſtatute to reach Bottomry-bonds, when 

they run a deſperate contingency of winds, ſeas, and enemies; the 

reaſons. touching trade not being the true reaſons, although they | 
might be inducements to courts to conſtrye the ſtatutes in à fa- , 
vourable way, 80 if on advancement of money by way of loan the | = 
lender will by any agreement between the parties, in whatever 9 
manner formed, have the repayment of the principal with profit 
exceeding the legal intereſt, that will be corrupt within the ſtatute 
of uſury. If therefore, two perſons ſpeaking together, one deſires 
1001. and for the loan will give more, than the law allows, and 
for evaſion of the ſtatute a practice is invented, that the borrower 
ſhall grant to the lender 30. per annum for ſo many years, this 
ptactice is within the ſtatute, and will be uſury, although the lender 
never has his 100 l. again; for by this bargain by way of loan he has 
full ſatisfaction for his 1001. and more profit than the law allows; 
which is 1 Bul. 36. which brings the preſent caſe to the ſingle conſide- 
ration, whether the hazard, the defendant ran, of loſing the whole prin- 
cipal without ſatisfaction for the money advanced, was not a real ha- 
zard, which might require a reward beyond the legal and common 
intereſt : and where that is the caſe, it appears from all the autho- 
rities, that all bottoms on this in courts of law, that it is always 
thought, where the profits, the lender is to have, is as a reward for 
the hazard he is ſubje& to, and not for the forbearance of the day 
of payment (which are the words of the ſtatute) they are not uſu- 
rious. In Molloy 314, 317. it appears, theſe real contingencies 
ate not within the ſtatutes of uſury on this foundation. 


— 
= 
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But on the ſecond point I think, it will be well worth the conſi- Hazardous 
deration of a court of equity, whether they will not interpoſe in caſe — A4 
of theſe hazardous bargains to pay double ſo as to prevent the len- 
der's going away with ſuch an exorbitant gain? It is difficult to 
form any general rule, that can meet every caſe of this kind, that 
may happen: but they muſt in general be governed by the circum- 
ſtances in each caſe: only this may be always proper to be attended 
to, as far as may be, to bting all contracts, that are in nature of 
loans, to that mean preſcribed by parliament, that none take more 
than the legal intereſt : and by the caſes cited and ſtated in courts of 
Equity it appears, they have uſed a ſagacious attention to diſcover, 

Whether there is any fraud expreſſed, or from the nature of the 
tranſaction or perſon concerned, any thing carrying on the face of it 
I : an 


Confirmation 
thereof, 
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an appearance of impoſition z as in the caſe of young heirs, Ge. 2 
court of equity has diſabled from taking advantage thereof, and in. 
terpoſed to prevent unconſcionable bargains. That therefore is , 


matter worth the regard of a court of equity ſo as to prevent al 


trade of this ſort, ſuch as is called Jewiſb intereſt, which ſeem , 
malum conuſable at common law. What has been done by Mt.. 
Spencer after the death of the Dutcheſs, prevents the court from eg. 
tering minutely into the conſideration of the firſt contract; for any 
objections thereto are taken away by himſelf, in whoſe place the 
plaintiffs ſtand. The firſt contract ſurely might recover ſtrength 
and be validated by the intervention of a new caſe, that was fit t 
create a right. If he was under apprehenſions of his grandmother 
when the firſt ſecurity was given, yet they were at an end at the 
laſt. If he was an infant, when he gave the firſt bond, the cor. 
tract would be voidable as to him: but if when of full age he gay; 
a new bond, it would be good againſt him. In the caſe in Dan 
136. called the Macedonian decree, it is ſaid, that if any creditot 


lent money for a juſt and reaſonable cauſe ſufficient to ſupport the 


equity of the obligation, it was by a favourable interpretation of the 
decree of the ſenate excepted from the general prohibition accord. 
ing to the quality of the uſe, to which the money was put. The 
defendant has this exception in his favour ; the uſe of this money be. 
ing to pay juft debts to tradeſmen ; for if theſe contracts are to be 


ſet aſide upon the hatred to the creditor, who has made an impro- 


per loan, yet that imputation is taken away: and even in the caſe 
of a ſon, if the father approves or ratifies the obligation by paying 
part, or the ſon acquits it himſelf, it cannot be revoked ; Dom. 13), 
138. in his obſervations upon that decree. But it is ſaid, that though he 
Was not under the ſame difficulty, when he gave this new ſecurity, 
as at the giving the firſt bond, yet he was a debtor then to the de- 
fendant, and liable to be called on by legal proceeding : but that 
cannot be a reaſon to ſet aſide this deliberate at of Mr. Spencer, 
againſt whom there was then no proceſs, but a readineſs in his cre- 
ditor to take paper-ſecurity inſtead of money, which he had a right 


to. I rely on 3 Wy. 291. as a ſtronger caſe than this; being a de- 


liberate act confirming an upreaſonable bargain when the party was 
fully informed of every thing, and under no ſurpriſe : that made i 
good. In Cann v. Cann, 1 Will, 727, Lord Macclesfield ſays, there 
is no colour to ſet aſide a releaſe, which the maker had a right to 
make, and was not ignorant of his right ; and that ſolemn convey- 
ances are not flightly to be blown over. 


I entirely concur therefore in opinion. 


 Lorp CHANCELLOR, 


Before I proceed to give my own opinion in this caſe, I muſt 
take notice, that Ld, C. J. Willes has fignified to me his entire con- 
| een currence 
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cutrenoe on theſe: three points. Next, that the great and able aſ- 
ſiſtance, I have had in this caſe,” bas made my taſk extreamly eaſy: 
and as I concur in the decree. I am adviſed to make, the great 

ins taken in clearing up and conſidering the points might have 
«xcuſed me from taking up any time. One thing I ought to ſay in 
the outſet : that if I could have foreſeen, upon what particular point 
the judgment in this caſe would fundamentally turn, I ſhould have 
ſpared the judges the trouble of this attendance, As three points 
have been properly made at the bar, it is neceſſary to ſay ſomething 


to each. 


1533: 


The rſt is a mere queſtion of law upon the ſtàtutes of uſury, and Uſary. 


on the rules of law, and the ſame as in a court of law, if an ation 
had been brought on the bond, and the whole matter had been diſclo- 
ſed in ſpecial pleading. . If I had even now a doubt concerning it, I 
ſhould have held myſelf bound by the opinion of the judges as a 
matter within their conuſance, in like manner as if I had ſent this 
to be tried at law; in which caſe the court always decrees conſe- 
quentially to the trial. But I have no doubt about it; and concur 
in opinion. This queſtion was laboured by the plaintiff's counſel ; 
many authorities cited ; and. ſtrong inferences made by them. I 
do not intend to go through them: but contracts on contingency are 


to be diſtinguiſhed plainly ; for a wager on chance is not within the. 
ſtatute, becauſe no loan. But if there is a loan of money with an 
agreement to receive back more than the principal and legal in- 


tereſt in any event, there, though a contingency is thrown in, on 
which the whole principal and intereſt may be loſt by poſſibility, it 
is uſurious and contrary to the ſtatute. On this it was inſiſted for 
the plaintiffs. I will not now enter into a critical diſpute, how far 
any ſuch contract, where by the falling out of the contingency one 
way or other the money may be loſt, is in ſtrictneſs a loan. The 
civil law has very nice and refined diſtinctions upon this: commo- 
datum & mutuatum are there technical terms for a loan. By the 
firſt was meant, where the things lent were to be reſtored in ſpectre ; 
by the ſecond, where in genere only : but in both the thing was to 
be reſtored in all events, and nothing was to be paid for the uſe or 


hire; which when it was ſo, was locatum & conductum by the Ro- 


man lawyers; under which perhaps all our laws would ſtrictly 


come. But theſe minute diſtinctions upon loans are not adopted by. 


us; but we mix and confound their commodatum & mutuatum ; as 
appears in an action upon a loan, which takes in both. So though 


intereſt is to be paid for it, it is with us ſtill a loan. So though 


money is to be advanced upon a riſk, which upon a contingency 
may be totally loſt, it is ſtill a loan of money; and all the books, 


treating of bortomry, call it money lent on Sortomry. Beſides this is Bottomry, 


plain by the expreſs words of the /tar. 11 H. 7. 8. which ſhews, 
Vol. II. To £358 R L 8 ; they 
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Bottomry. 


conſidered as a bargain on chance, and differs little from a wager, 


that cannot be. The plaintiffs counſel object to this by laying 


that in the moſt accurate books theſe expreſſions are applied to caſes 


in which caſes theſe expreſſions are properly applicable; but can- 


cy; for there from the nature of the thing the communication muſt 
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they underſtood, that an adventure might be inſerted in a contrag 
of a loan; and it is obſervable, that this, if real and fair, exempted 
it from the laws of uſury; though at that time all kind of uſury 
taking intereſt was unlawful. . By the law of England therefore th, 
inſertion of a contingency will not of itſelf prevent a contra he. 
ing a loan. Conſider the reſult of the caſes cited on the ſtatute of 
ufury 5 which I will not repeat, but only deduce proper and nat. 
ral inferences from them, Firſt, if there is a loan on contingency 
in conſideration whereof an higher. intereſt than the law allows, h 
contracted for forbearance, if the riſk goes only to the intereſt " 
premium, and not to the principal alſo, though a real and ſubftzy. 
tial riſk is inſerted, it is contrary to the ſtatute z becauſe the mon 
tent is not in hazard, but ſafe in all events; and no regard is they 
had, whether the contingency is real or colourable; as appear, 
from what Dodderidge J. ſays in Roberts v. Tremayn ; who by th, 
way takes it for granted, that fuch a loan may be with us on cor. 
tingency. Next, if the contingency extends to both, and there is ; 
higher rate, than the law allows, regard is had, whether a ny 
fide riſk is created by the contingency, or whether only colourable, 
for if ſo; coutts of law hold it to the ſtatute, becauſe it i; 
an evaſion to get out of the ſtatute; which is prohibited by the lay 
elf, Clayton's caſe, 5 Co: 70. and the caſe put by Popbam in Bur. 
ton's cafe. immediately preceding. So in Maſon v. Abdy. But 
where the contingency has exterided to principal and intereſt both, 
and not colourable only, but a fair and ſubſtantial riſk is created of 
the whole; it takes it out of the ſtatute : though called a loan, it is 


On this depends the caſe of botromry ; for I agree, that the appro- 
ving thereof is from their being fair contracts on a real hazard, and 
not that they concern trade; though trade and commerce is taken 
into conſideration, but not alone relied on to ſupport uſury; for 


ſtreſs on certain expreſſions and dictums of judges in ſome caſes, that 
there muſt be no tranſaction or communication of borrowing and 
lending; and care muſt be taken, that there be no ſuch; and there- 
fore as the firſt propofal in the preſent caſe was to borrow money on 
2 contract to pay two for-one, it is uſurious notwithſtanding the con- 
tingency thrown-in. A very right anſwer has been already given: 
that courts of juſtice are to regard the ſubſtance of things. on a con- 
tract, and not mere words, which: might be inaccurately uſed by 
the parties-in private dealing. But another anſwer. may be given: 


acifing on parchaſe of an annuity or ſales of goods and merchandize 
at.a premum or advanced profit beyond the rate of legal intereſt ; 


not be ſo to loans on contingency; that is a fair, real, contingen- 
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be about a borrowing and lending; as is plain from the cafe of Bot- 
tomy; and the caſe gut by Dadderige J. in terms is of lending 100 /, 
&c, upon a caſualty, if it goes to the intereſt only and not the princi- 
pal, it is uſury ; which. he clears by the caſe of Bottomry. The very 
Rating of the caſe on the purchaſe of an annuity or fale of goods 
proves the truth of this. An annuity may be purchaſed at as low a 
rate, as you can, provided it was the original negotiation to purchaſe 
and ſell an annuity : but if the treaty began about borrowing and 
lending, and ends in the purchaſe of an annuity, it is evidence, that 
it was only a method or contrivance to ſplit the payment of the 
incipal and- uſurious intereſt into ſeveral inſtalments, and conſe- 
quently that it was a ſhift; which is Fuller's caſe, and Tanfield's 4 
Leun. and Ney 151, which I take to have been on the ſame deed as 
that in 1 Brownfow., So in the ſale of goods or merchandiſe it is 
lawful to ſel} as dear as you can, on a clear bargain by way of ſale : : 
but if it is firſt propoſed to borrow, and afterward to ſell goods be- 
yond the Market, this is uſurious: of which there are two caſes in 
Me. 397. The very putting theſe caſes ſhews, how proper and for- 
cible thoſe expreſſions of the judges before mentioned are, when 
uſed in the purchaſe of an annuity and fale of goods ; but how im- 
proper, when thrown out in cafes of loans of money on contin- 


gency. 
The ſecond queſtion is, ſuppoſing the firſt contract to be valid in 


law, whether it was contrary to conſcience, and to be relieved againſt 

in this court upon any head or principle of equity ? I will follow Unconſcion- 

the prudent example of not giving any direct and concluſive opinion. Wie bargains. 

As it would be unneceſlary, it is fafeſt not to do it: yet it has been 

made neceſſary to ſay ſomething on it. It cannot be ſaid, that ſuch 

contracts deſerve to be encouraged ; for they generally proceed 

from exceſſive prodigality on one hand, and extortion on the other; 

which are vitia temporis, and pernicious in their conſequences ; and 

then it is the duty of a court, if it can, to reſtrain them. This court 

has an undoubted juriſdiction to relieve againſt every ſpecies of fraud. 

1. Then fraud, which is dolus malus, may be actual, ariſing from prud, 4 Spe: 

facts and circumſtances of impoſition ; which is the plaineſt caſe. cies. ; 

2. It may be apparent from the intrinſick nature and ſubject of the 

bargain itſelf; ſuch as no man in his ſenſes and not under deluſion 

would make on the one hand, and as no honeſt and fair man would | 

accept on the other; which are unequitable and unconſcionable bar- | 

gains; and of ſuch even the common law has taken notice; for i 

which, if it would not look a little ludicrous might be cited 1 Lev. 

3. James v. Morgan. A 3d kind of fraud is, which may be preſumed 

from the circumſtances and condition of the parties contracting : | 

and this goes farther than the rule of law ; which is, that it muſt be N 

proved, not preſumed: but it is wiſely eſtabliſned in this court to 

prevent taking ſurreptitious advantage of the weakneſs or neceſſity 
| of 
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may ſound odd, that an agreement may be infected by being a deceit 


neither of the parties herein being deceived : but they tend neceſſit. 


and knowing what they do: but if there is fraud therein, the court 


be given for preferring or recommending to a publick office or em 


. reaſons they have been called political arguments, and introducing 


thing in the light, which beſt ſerved the argument for the defen- 
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of another; which knowingly to do is equally againſt conſcience K 


to take advantage of his ignorance: a perſon is equally unable to Judge 


for himſelf in one as the other. A 4th kind of fraud may be col. 


lected or inferred in the conſideration of this court from the nature 


and circumſtances of the tranſaction, as being an impoſition and de. 
ceit on the other perſons not parties to the fraudulent agreement, |; 


on others, not parties: but ſuch there are, and againſt ſuch there hz 
been relief. Of this kind have been marriage - brocage contract 


ly to the deceit on one party to the marriage, or of the parent, or of 
the friend. So in a clandeſtine, private, agreement to return part of the 
portion of the wife, or proviſion ſtipulated for the huſband, to the pa. 
rent or guardian, In moſt of theſe caſes it is done with their eyes open, 


holds it infected thereby, and relieves. So where a debtor enters into: 
deed of compoſition with his creditors for 10s. in the pound, or any 
other rate, attended with a proviſo that all creditors executed this 
within a certain period, if the debtor privately agrees with one cre. 
ditor to induce him to fign this deed, that he will pay or ſecure: 
greater ſum in reſpec of his particular debt: in this there can be 50 
particular decgit on the debtor, who is party thereto : but it tends to 
deceit of the other creditors, who relied on an equal compoſition, and 
did it out of compaſſion to the debtor.  'This court therefore relieve 
againſt all ſuch underhand bargains. So of premiums contracted to 


ployment : none of the parties are defrauded ; but the perſons, hay- 
ing the legal appointment of theſe offices, are or may be deceived 
thereby : or if the perſon, agreeing to take the premium, has autho- 
rity to appoint the officer, it tends to publick miſchief by introducing 
an unworthy object for an unworthy conſideration, Theſe caſc; 
ſhew, what courts of equity mean, when they profeſs to go on res- 
ſons drawn from publick utility, To weaken the force of ſuch 


liticks into the decifion of courts of juſtice. This was ſhewing the 


dant, but far from the true one, if the word politicłs is taken in the 
common acceptation: but if in its true original meaning, it compre- 
hends every thing, that concerns the government of the country; «> 
which the adminiſtration of juſtice makes a conſiderable part; and in 
this ſenſe it is admitted always. To apply this: thus far, and in 
this ſenſe, is relief in a court of equity founded on publick utility. 
Particular perſons in contracts ſhall not only. tranſact bona fide be- 
tween themſelves, but ſhall not tranſact mala fide in reſpect of other 
perſons, who ſtand in ſuch a relation to either as to be affected by the 
contract or the conſequences of it; and as the reſt of mankind be- 


fide the parties contracting are concerned, it is properly ſaid to be 
- governed 


ef a  _® . 0 
r :. . . oc . ¾ . ⁵¾— V . ˙— u oc ³ ES 


in the Time of Lord Chancellor Haxpwicks. „ 


,verned on publick utility. The laſt head of fraud, on which 
there has been relief, is that, which infects catching bargains with 
heirs, reverſioners, or expectants, in the life of the father, Sc. againſt 
which relief always extended. Theſe have been generally mixed 
caſes, compounded of all or ſeveral ſpecies of fraud; there being 
ſometimes proof of actual fraud, which is always deciſive. There is 
always fraud preſumed or inferred from the circumſtances or condi- 
tions of the parties contracting: weakneſs on one fide, uſury on the 
other, or extortion or advantage taken of that weakneſs. There has 
been always an appearance of fraud from the nature of the bargaio ; 
which was the particular ground, on which there was relief againſt 
Pit there being no declaration there of any circumvention, as ap- 
s from the book, but merely from the intrinſick unconſcionable- 
neſs of the bargain. In moſt of theſe caſes have concurred deceit 
and illuſion on other perſons not privy to the fraudulent agreement: 
the father, anceſtor, or relation, from whom was the expectation of 
the eſtate, has been kept in the dark: the heir or expectant has been 
kept from diſcloſing his circumſtances, and reſorting to them for 
advice, which might have tended to his relief and alſo reformation. 
This miſleads the anceſtor ; who has been ſeduced to leave his 
eſtate not to his heir or family, but to a ſet of artful. perſons, who 
have divided the ſpoil beforehand. Conſider, which of theſe ſpe- 
cies is in the preſent caſe. There is no colour of evidence of actual 
fraud in the defendant; who did not think, he was doing any thing 
immoral or unjuſt: altho' if the declarations of Mr. Spencer can be 
believed, the defendant had a miſgiving, how far it could be held 
good in this court. But tho' this caſe is clearer.of actual fraud than 
almoſt any, that has come, yet ſeveral things are inſiſted on for the 
plaintiffs as neceſſity on one fide and advantage taken of it on the 
other: unconſcionableneſs in its nature from the terms of paying 
two for one in caſe of the death of an old woman the next week or 
day: that there was deceit upon her, who was in loco parentis, from 
whom were his great expectations. This was however the thing 
intended. I admit alſo, there are more circumſtances alleged on the 
ſide of the defendant to weaken and take off, than have concurred in 
moſt caſes of this kind. Mr. Spencer was of the age of thirty; poſ- 
ſefſed of a great eſtate of his own ; not weak in mind, but of good 
ſenſe and parts: tho' in that the witneſſes differ. If it was neceſſa- 
ry to give an opinion upon this point, I ſhould conſider the weight of 
theſe objections and the anſwers to them: but as it is not, I will only 
conſider the contingency inſerted, which was to cure the whole. 1 
would not have it thought, that the inſertion of ſuch a contingency 
would in every caſe ſanctify ſuch a bargain. Suppoſe ſuch a bargain 
made by a ſon in life of his father or grandfather, on whom was his 
whole dependency: I appeal to every one, what the conſequence of 
it would be. Whether ſuch a contingency is inferted or not, it will 
come to the ſame thing; the creditor knowing the fund for payment 
72. Vol. II. ab mult 
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muſt depend on the debtor's ſurviving the father or grandfather, whe- 
ther it is ſaid fo or not: and therefore I have always thought, there 
was great ſenſe, in what Vernon reports to be faid by the court in 
Bernay v. Pit : that the expreſſing the death of the fon in life of 
<* the father makes the caſe worſe, Sc. I have not mentioned the 
reaſons, 'drawn from the diſcouragement of prodigality and prevent. 
ing the ruin of families: confiderations of weight; and ingredient, 
which the oourt has often very wiſely taken along with them. It i 
faid for the defendant to be vain and wild for the court to proceed on 
fach principles: if it had been ſaid, it was ineffectual in many in- 
ſtances, I ſhould have agreed thereto; but I cannot hold that to be 
vain and wild, which the law of all countries and all wiſe legiſlature, 
have endeavoured at as far as poſſible, The ſenate and law-maker in 
Rome were not ſo weak as not to know, that a law to reſtrain prodi. 
gality, to prevent a ſon's running in debt in life of his father, would 
be vain in many cafes: yet they made laws to this purpoſe ; via. the 
Macedonian decree, already mentioned; happy, if they could in ſome 
degree prevent it: eff a/iqued prodire tenus. It is ſaid for the defen. 
dant that this would. be to aſſume a legiſlative authority; and that 
ſeveral acts of parliament have been thought nec to reſtrain and 
make void contracts of a pernicious tendency to the publick. What 
- can properly be called ſuch an aſſuming in this court, I utterly diſ- 
claim: but notwithſtanding I ſhall not be afraid to exerciſe a jutiſ. 
diction, I find eſtabliſhed, and ſhall adhere to precedents. As fa 
therefore as the court.went in Bernay v. Pit, in Twi/eton v. Griffith, in 
Curwyn v. Milner, and the opinion of Lord Talbot on the original 
tranſaction in Cole v. Gibbons, ſo far, and as far as theſe principles do 
naturally and juſtly lead, I ſhall not ſeruple to follow, The ad; 
of parliament inſtanced will be found to be made, (many of them) 
not for want of power in this court to give relief in many of theſe 
contracts, but to make them void in law, to give the party a ſhort 
remedy againſt them. The judgment, I am going to give, will not 
be founded upon this: but I have done it, that the work of this day 
may not be miſunderſtood, or precedents thought to be ſhaken : nat 
that this eſtabliſhes ſuch a contract, as is called fair like killing faith 
in a duel, which the law does not allow as an excuſe for murder, 
Junct annuities and pg ts are grown into traffick ; which ought 
to abate of its fairneſs. 0% 5 N 


As to the laſt queſtion, of the ſubſequent acts of Mr. Spencer: thi 
is the point, on which the determination of this caſe will depend; 
and I entirely agree with the opinion delivered already. Had the 
firſt bond been void by the ſtatutes of uſury, no new engagement 
would have made it better: the original would have infected i. 
But if a man is fully informed and with his eyes open, he may fairly 
releaſe, and come to a new agreement, and bar himſelf of relief 
which might be had in this court. The material inquiry is, * 


in the Time of Lord Chancellor HanDwickx. 


yher this was Jone after full information, freely without compulſion 
Se.? and upon the beſt conſideration of the evidence it appears to be 


Mr. Spencer was over ; for tho' he had no power over the capital of 
this acceſſion of eſtate, yet it was ſo great a one, that little more than 
one third of a year's income would have paid off the whole. If that 
then be a ſtate of neceſſity, how far ſhall it be carried ? Then, the 
late of e pectancy was over by the death of the dutcheſs; and alſo 
the danger of her coming to the knowledge of his conduct and cir- 
cumſtances, and his fear of offending her; which was the principal 
reſtraint upon bim: ſo that there was no anceſtor or relation left, 
upon whom any deceit could be committed in conſequence of any 
new agreement : and- it appears, that before this new bond he had 


lef in equity, from the defendant's own declaration to him of his 
doubt whether it would be good. Laſtly, there was no impediment 
againſt his ſeeking relief by diſcloſing the whole caſe at that time in 
a court of juſtice, Under theſe circumſtances was the new engage · 
ment, without any fraud, contrivance, or ſurpriſe to draw him in; 
which operates more ſtrongly than the deed of confirmation in Cole y. 
Gibbons, that it is too much to ſet it afide, «The only difference to 
diſtinguiſh that from this caſe was, that there the releaſor was not in 


ditor might immediately have diſtreſſed him by an action: but the 
anſwer is, there was neither an attempt nor tlireat to bring an action. 


ſingle caſe ; and that there are ſeveral precedents, in which ſuch new 
ſecurity and ſubſequent tranſaction was not ſufficient to give a ſancti- 


the circumſtances there ſhew it not to be at all applicable : then the 
confirmation in Wiſeman v. Beak was ſtill more extraordinary; and 
that was a very extraordinary invention of Serjeant Philips of a bill to 
be forecloſed againſt a relief in equity. In both theſe cafes the origi- 
nal tranſaction was groſsly fraudulent : but I have only ſhewn it here 
to be a doubtful object of relief in this court; which ſurely is the moſt 
proper caſe of all others to put an end to by a new engagement. 


to give, againſt the penalty of the laſt bond. 


The only doubt, which could ariſe on this, is as to coſts; to which 
the defendant is not intitled. The plaintiffs are only executors ; they 
had a probable cauſe of litigating this contract, which is far from de- 
ſerving favour, and were in the right to ſubmit it to the judgement 
of the court: and it is obſervable, that in Cole v. Gibbons, which was 
on this point, the bill was diſmiſſed without coſts ; and no coſts 
zen on the other bill, but on the contrary deducted. There was 

NF HER ; | indeed 


{ done, and with fairneſs. Firſt, the condition of the neceſſity of 


ſuffcient notice, that he had a chance at laſt, that he might have re- 


the power of the releafee, here Mr. Spencer was debtor, and his cre- 
It is objected further for the plaintiffs, that Cole v. Gibbons was a 


on to a demand of this kind: as in Lord Araglaſs v. Muſchamp : but 


On the whole therefore the only relief is that, which I am adviſed 
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indeed in that caſe no penalty, as there is here: but till tha 

does not take away the diſcretion of this court in reſpect of cog, 

q | according to the circumſtances of the caſe : and there are ſeyery 

=. | gaaſes of a bond with a penalty diſputed, where, though the cog, 

| at law will undoubtedly follow the demand, yet on the circun. 
ſtances coſts in this court are refuſed. * 


Therefore let it be referred to the maſter to take an account o 
the principal, and intereſt due on the bonds of 1744, and the 
judgment thereon, and to tax the defendant his coſts at lay, 
and an account of the money paid by Mr. Spencer to the defer. 
dant ; and let that firſt be applied to diſcharge the intereſt, any 
then to fink the principal ; and all juſt allowances be made, 
and on payment by the plaintiffs to the defendant of what i 
found due, let the defendant deliver up the bond to be can. 
celled, and acknowledge ſatisfaction on the judgment: but thy 
muſt be at the expence of the plaintiffs : and if the plainti 
pay, what is ſo found due, let there be no coſts in this cour 
on either ſide: but otherwiſe let the bill be diſſmiſſed with 
uss Jo! Nin ft 95023 
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Caſe 57. Prieſt ver/us Parrot, Feb. 8, 1750-1. 
A Bill for payment of 100). and an annuity of 40“. was grante 
A young | by defendant to plaintiff; who, being a young woman, cam 


wo- 
3 to live in the family of defendant, then a married man, as a com. 


comes to live 775 to his ſiſter; and afterward occaſioned a ſeparation betwen 
knowing he SLY e 


was married, A IE 16 18 . 
is ſeduced by LORD CHANCELLOR: 
him, and as ho 8 a 
cauſes ſeparas 


$$: 4 
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" wrong, which cannot be recovered or healed, and which occaſions 
miſchief to families. That differs it from the eaſes, wherein 
he court has gone ſome lengths to make ſome proviſion for ſuch 

_ unfortunate people. Yet if this is a family of opulence, and this 
a poor woman ruined by his temptation and corruption, it very 
much deſerves their conſideration, whether ſhe ſhould ſtarve : if 
therefore there'is any probability of the family's doing any thing 
of that kind, as it was the act of the defendant the occaſion of it, 
1 would let the cauſe ſtand over. 


I own, my. preſent opinion is, I cannot give relief for thoſe 
reaſons, which diſtinguiſh the caſe extremely and materially from 
others which have been determined. Where a young woman, 
4. cop, to be modeſt before, is applied to by a man, and ſub- 
mits to his temptation, he does a great injury: but ſhe knows, 
"the crime ſhe ſubmits to, is not ſo agg en as adultery ; and 
the may be inclined to ſuppoſe, he will be induced to marry her; 
and there are often ſuch promiſes, which it is almoſt impoffible 
to give evidenee of : if the parties are both ſingle, there is room 
for preſumption thereof: and if that is the caſe, the ſubſequent 
marriage takes off the enormity of the offence before, and in 
moſt countries of Europe even legitimates the iſſue; which ad- 
mits of preſumption, and is ſome excuſe: and beſide in ſuch caſe 
e know, they are doing that, which is not of fo Bad con- 
ſequence in families. Whereas when a Man takes and keeps a 
miſtreſs under the noſe of his wife, who thereupem leaves her 
nuſband, that is ſuch a crime; as ſtares every one in the face: 
and that is this caſe. She knew of it, and lived in the very 
family, where ſhe faw all this. It then admits no excuſe; and if k 
à conſideration of that kind had been recited in the deed itſelf, or | 
if in a bond, it would be void in law, nor would be countenanced | 
in this court. In other circumſtances the court has made a diſ- 
tinction between the caſes, where it would not relieve, and where 
it would give aſſiſtance. In Lady Anandale v. Harris the com- ,,,. * 
merce was wholly after death of the firſt wife, and before the x4. Ab. 8). 
ſecond marriage, and no proof to impeach the character. This 
court ought not᷑ to warrant this, which would be of bad example 
in caſe of married perſons, and encourage people to enter into 
agreements of this kind. It is impoſſible but ſhe muſt know, 
what ſhe entered into was wrong, and for which there can be no 
excuſe. On the whole therefore the bill ought to be diſmiſſed, 
but without, coſts. Had ſhe not known, that he was married, as 
if the wife was at a diſtance, or if any impoſition was, proved on 


= 
1 


her, it would be a different 5 but nothing of that appears in 


this caſe. © She entered into the family knowing it, and continued 
ſo as to occafion'a ſeparation : and this court ought to endeavour 


to preſerve virtue in families. OS | 


SOL. IL e Andrew 
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Caſe 2. Andrew verſus Clark, Feb. g, 1950-1. 
Aͤ§X, che Rolls, Sir John Strange, M. R. 

L Lizabeth Farnſworth by will gave ſeveral legacies : but firſt 

gave one ſhilling apiece to her brother and ſiſter, and a ge. 
neral legacy of 5041. apiece to her two executors. _ 


; 


Money legacy The bill was by the next of kin claiming the reſidue as undif. 
* next of kin, poſed. z citing among other caſes Rachſieid v. Careleſs, 2 Wil. 158, 


executors, pte and Mat chel V. Hunt, by Lord Chancellor. 


verits them 


not of the re. enn — 
ſidue, though | Maſter of the Ron. 
ſuch legacy | | | 


was but one It is agreed, that the giving a money- legacy to the next of 


43.55 ,3 kin as well as to the executors does not prevent the next of kin 
, l, from. claiming the reſidue: of the. perſonal eſtate. I do not fer, 
3 Urs from the other caſes : for to be ſure the court 


cannot go on the vulgar acceptation of the meaning af giving 
but one ſhilling. It ſtands then in the common light; and the 
rule of law would be, that it belonged to the executors : but it 
is now ſettled, that the court raiſes an equity fer the next of 
kin. The reaſon is, firſt that by giving executor a money-legacy 
ſhe means to give no more. On the other hand the next of kin 
is preſumed, unlefs the contrary appears, to be acceptable to the 
NE” But whether ſo or not, the law will not ſtrip them of 
that benefit, unleſs ſomething to the contrary ; nothing which 
is here. If I was: to give my private ſentiment, I ſhould be 
apt to think, that by giving one ſhilling it was the intent not 
to give. more. But I cannot in a judicial capacity lay any ſtreſs 
on that: if it was not ſo candidly admitted by the counſel for 
the executors, I ſhould have taken time to have looked into the 
' CAJES. .. 4, IS | ame 10: 


N. It was ſaid at the bar, that the realon of · giving one 
_ Shilling is, becauſe by the civil law it is neceſſary to ſhew, 


* 
. 


: 
. 


all the children were in view. 


* 
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' Caſe 53. Duhamel v27/us Ardovin, Feb. 11, 1750-1. 


Whereas my - — Mar ber made his will in French; in the beginning of 
daughter is which he ſaid, he thereby gave all his worldly goods and eſtate. 
4 REM Afterward he gives particular legacies, and makes a proviſion for 
the revenue of his wife, Then ſays, whereas my daughter Marianne is very ill, 
my perſonal * if ſhe dies, in that caſe I leave to my wife the revenue and 

uit. * 5 5 | e dividends 


in the time of Lord Chancellor Harzywicks. 


« dividends 'of what little eſtate I have : but if my daughter 
« lives, my wife ſhall enjoy her dower only. Item I give to my 
« daughter, Marzanne the refidue and dividend.” Then, if ſhe 
dies without children, he gives ſeveral pecuniary legacies : con- 
cluding with, I give to my brother Lewis Marbeuf ce quee ce 
«_trouverd.” 1188 | | 


The daughter ſurvived teſtator: but died of that ſame illneſs, 
which was a cancer, without iſſue. This bill was brought by her 
huſband as adminiſtrator to her, claiming the whole. 


Bu plaintiff The words of the will import. the daughter's 
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Daughter 
ſurvived teſta- 
tor, but died 
of that illneſs; 
it goes to wife 
for life, 


Enfants in a 
French will 
meant not iſ- 
ſue, but chil- 
dren, and the 
limitation 
over not too 
remote. 
And ce gue ce 


dying in life of teſtator, not a dying of that illneſs or at any trowere a 
time afterward; for it would be abſurd to put a condition, $999reliduary 


which muſt neceſſarily happen. She ſurviving teſtator, that con- 
tingency has not happened; and then the wife of teſtater will 
not be intitled to that revenue and dividends. Then the Item 
introduces a general gift to the daughter of the reſidue, inde- 
pendent of what went before. If ſhe dies without children,” 
is too remote; for it means a dying without iſſue generally. 
The word in the original is enfants; which is as large as 
ſue, and may take in 'grand-children : the latter words are 
the moſt looſe that can be, to claim the reſidue ; and then, if 
any; doubt ariſes, the court will determine in favour of thoſe 


claiming by the law of nature, not the claimants under the 
will. = | 


LoxD CHANCELLOR. - 


There is no colour for the plaintiff's claim of the reſidue of 
thus perſonal eſtate as repreſentative of his wife; nor to ſay there 
is an inteſtacy as to any part; for teſtator plainly intended to 
diſpoſe of the whole, beginning with the words commonly uſed 
in the introduction of wills in this kingdom. Goods and eſtate 
mean the ſame thing, and are co-extenſive. I am of opinion, 
teftator meant, if his daughter died of that illneſs ; which he 
thought would happen in a ſhort time, (and it did fo in fact) in 
which caſe he intended, all the income and revenue of his per- 
ſonal eſtate ſhould go to his wife during life: and though it is 
ven im the fingular number in the original, it will take in the 
whole as if in the plural, and means all my eſtate. Then the 
wie will be intitled to the uſufructuary intereſt in all his goods 
during her life, and the plaintiff has no right to a demand out of 
nat income. I cannot put the conſtruction, that enfants meant 
ue, eſpecially to make it too remote and the will void; and 
here has been a caſe on a French will, wherein I determined 
dtherwiſe, -072. that it meant children: and beſide there is 

. ſome- 


equelt for 
what ſhall be 
left. 


Ul 


164 CASES Argued and Determined 


ſomething in the ſubſequent parts of this will, which confine, 
| it to children. Conſequently the bequeſt over will be good 
4 | and an end put to the argument of it's veſting in plaintiff 8 wiſe 
—= and going to him as her adminiſtrator. But ſuppoſing the con. 
tingency there put was not to mean the daughter's ng of thy 
C illneſs, but a dying in his life: ſhe died without children, aud 
9 n conſequently the other takes place. The laſt clauſe concernin 
3 'Lenvis means, what ſhall be left, from the idiom of that language: 
and I think it a very ſufficient reſiduary bequeſt, as ſtrong , | 
leave all to my mother, including the whole not particularly diſpoſed 
of before: and that falls in with the beginning, as not intendin 

to dye inteſtate as to any part. But I do not rely barely on the 
words: it was a natural diſpofition and intent; his daughter being 
then likely to dye of a violent diſtemper, it was: natural for hin 
to make a larger proviſion for his wife in that event, and after 
to give it to his brother. c enge! 
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Caſe 54: . | Byas verſus Byas, Feb. 1 5, 1750-1. 
„ At the Rolls. E nr. 
8 A Seiſed of freehold, and of copyhold of the nature of Burray 


uſe of will, Engliſh deſcendable not only to the younger ſon but to th 
paſſes by ge- younger daughter, which copyhold was not ſurrendered to uſe d 
| neral words all his will, in the introduction to his will deſires all his juſt debts t 
# 2 be paid, and makes a proviſion for his daughters and for his wife, 
E ee ,. it not ſorren: and a farther eventual proviſion for the daughters after the death | 
Cas, ge u., — 7 the wife: and then all the reſt and reſidue of his eftate real an 
ben copyhold perſonal, of what nature or kind ſoever the ſame mught be ar 
j and no free- confiſt of at the time of his death, he gives to his wife, her heir 
copyhold is executors, adminiſtrators and afligns. | 
deviſed ex- | val: | ns PUR 
preſy, want The plaintiff, the wife, inſiſted, that teſtator having thus mai 
ſupplied for a Uſe of a number of words, it takes in all ſorts of eſtates, he migit 
wife, children be ſeifed of at his death: and that the court will ſupply the want d 
or creditors 2 ſurrender; for this by to be conſidered, as 5025 -tors welt 


IO concerned, and like 1 Wil. 444, and 3 Wil. 96. 


For defendant he youngeſt daughter. Suppoſing the wife ſtand o 

3 in the next rank to creditors, and the court would ſupply the 
q | want of furrender for the wife, yet on the face of the will u 
intent ſhould appear, that the copyhold ſhould paſs : but here b 

. no mention of it, nor any thing to induce the court to think 
teſtator intended this for her. In Ibel v. Beane 28 Febru) 

1748-9, a deviſe was made of all real eſtate ſubject to payment d 

debts: teſtator had no freehold, but only copyhold not ſurrendered 


0 
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. 


. 
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to uſe of the will: Lord Chancellor held, that if teſtator had any 
freehold, the copyhold would not be liable to payment of debts: 
but having no freehold it was liable. | Bk + : 


Sir Jobn Strange, Maſter of the Rolls. 


The words uſed by teſtator cannot poſſibly carry it further than 
the general words .all.his real eſtate; which will of itſelf take in all 
the eſtate, teſtator was ſeiſed of, of whatever ſort without the addi- 
tion of theſe particular words. It ſtands therefore for conſideration 
vpon the general expreſſion of all the reſt, &c, There is no caſe, 
where there is freehold as well as copyhold, and no hotice taken of 
the copyhold in the will, that the court has ſupplied the want of 
ſurrender. Where copyhold lands are deviſed expreſſly to wife, 
children, or for ereditors, nothing paſſes in point of law for want of 
ſurtender: | however a court of equity ſupplies it in thoſe fa- 
vourable inſtances for the purpoſes of the will, but not for others : 
which is on the plain declaration of teſtator by expreſſly naming 
copyhold eſtate, * If he had none but copyhold, all my real 
eſtate would have been ſufficient to paſs the copyhold though no 
ſurrender had been made to uſe of the will. But the general heir Heir general 
at law, or heir by particular cuſtom, has been always ſo favoured 27 liga 
as not to be diſinherited by implication or inference from the ted by impli- 
particular wording of the will. The caſes, that have been, have cation. 
turned in the conſtruction of theſe words upon the queſtion of 
fact; whether the teſtator had, what would anſwer the words of 
his will, on which the words would operate? Then the ſurrender 
ſhould not be ſupplied ; as was before Lord Talbot in 1735. and the 
.caſe of Bethlebem Hoſpital, 10 June 1735. that all my lands would 
not paſs copyhold lands not ſurrendered, if there were other lands 
to ſatisfy it: but if ſurrendered, that will explain the gene- 
ral words, and paſs it. Here is that, which would come within 
the deſcription of real eſtate. Then without ſurrender to uſe of the 
will or. mention of copyhold the court will not take it from the heir. 
It is faid, this ought to be conſidered as if creditors : but by this will 
the real eſtate is not ſubjected to payment of debts as in the caſe in 
Hilliams. In the preſent caſe there is nothing either by act, as by 
ſurrender, or by words though no ſurrender, to warrant the court 
to fay, the younger daughter is diſinherited of that, which by law 
ought to deſcend to her, and that the mother is intitled to the be- 
refit of this copyhold. The bill therefore muſt be diſmiſſed : and 


oo | ms ſtrong caſe for this purpoſe before Lord Chancellor, and 
the laſt. K | | 


Vor. —_ - "Ol EF Wilſon 


2 


7-46: A<c-ing. Q. otherwiſe that if moutning is left to all the relations, and the ex- 


. 


22 out proper confideration of the caſes aud the reaſons of them. The 


Letlermined. cient to the prefent caſe. In the caſe of the death of one te- 
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Wilſon verſus Tvat, Feb; 16, 1750 . 


Caſe 55. | 2 

bee 44 27" Zoe the Rolls. e f 
One executor, M Man made his wife and the defendant executors of his will, 
pep "YN having thereby given her ſeveral ſpecifick legacies, and made : 


legatee, her reſiduary legatee and to the wife of the deferidant a real eſtate of 
dies in neben in fee, Teſtator's wife dies in his life, Defendant as ſurviving | 
. N 8 co-executor claimed, whatever ſurplus of perſonal eſtate there Was, 
next of kin, as having no legacy. The plaintiffs were next of kin. 
2 
ecutor, ha- Sir John Strange. : | 
or, tags It i linsft ing ble but in the leapch of thine wherei ba 
, It is almoeft impofſible but in time, rem thi 
— Jeviſed to queſtion has been argued; there muſt have been inſtances of ſpeci. 
bis wit. fick legacies deviſed to a perſon, who died in life of teſtator. But 
WOT; is ſaid, there is no precedent. I will not make a new one with. 


court has certainly from tithe to time extended this relief apainf 
executors, though by ſteps.” I ſhould take it, that, as it ſtands on 
the authorities, in general the executor is primd facie intitled, un- 
leſs there is ſotnething from whence à contrary intent can be raiſed 
in equity to the benefit of next of kin; for in point of law the 
Executor as bare making an executor veſts in him, what is not ether wiſe given 


OT away; which anſwers the objection, that there muſt be fomething n 
given away, ſhewing an intent in his favour. The contrary is to be rather tl 
unleſs contra- ſhewn on the other fide: ſo that he will take as executor, un ir 


ry intent 


ſhewn, reaſonably ſhewn, thit teſtator might not intend ſo large a benefit 
Pecuniary to him. In legacies to executor, though the cafes are both ways, 
legacy ex- yet it is now ſettled,” that a pecuniary legacy will exclude him from 
clades bi"; the refidue, not given: but I take it in the cafe of mourning to be 


unleſs mourn - 


Said at the ecutor is one among others, it is not determined, * that ſhall exclude 
bar to be ſo him from the reſidne : but if it was a legacy of 20s. it would be 


nant in common of a reſidue, there was an expreſs declaration, that 

the reſidue ſhould not go to executor: and in the late caſe of the 

Ante, We Biſhop of Cloyne v. Yang, Cited for plaintiff, Lord Chancellor 
December thought, there was ſtrong evidence of intent, that the executit 
7 1759 ſhould not have it; and confidered it, not that the executor wants 
an expreſs declaration, that he ſhould have the perſonal eſtate, but 

looked into it to fee, if any thing declaring an intent he ſhould 

not have it: and that is agreeable, to what the court has gore into 

to raiſe almoſt any ſort of equity for the next of kin to prevent ex- 

equtors going away with it. A bill was brought in by Lord As 


to 
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to ſettle; this matter: Which did not fail on any particular reaſon ; 
bat. unfortunately. there was a difference between the two houſes, 
and this was thrown- out by way of repriſal; for I well remember 
the hiſtory of it. E ſee no difference in the caſe of a legal reſidu- 
ary legatee (which I. call an executor) if there is nothing to controul 
him, and no diſpoſition of it. The caſe of lapſe of part of a re- 
ſidue does not conclude ſo ſtrongly to the caſe of ſpecifick legacy 
lapſing in this manner: and .I ſhould rather think, if no caſe to 
the contrarx, it has ariſen from being taken for granted, paſſing 
ſub filentto, that where a legacy to a perſon. who dies in life of te- 
ſtator, it falls of courſe to the perſon, who by teſtator expreſlly or 
by the law, is the proper perfon, in whom the reſidue is to veſt. 
1 incline. therefore, that theſe ſpecifick things given to the wife will 
not be conſidered in the ſame light as the diſtribution of the reſi- 
due in the-caſe cited, but will lapſe to executor, who ſtands in 
place of teſtator.: and it is material, that if teſtator had meant, 
it ſhould have gone other ways, he might bave left it to other 
particular relations, provided for by the will; and he lived four 
years afterward. So that my preſent opinion is, that the executor is 
intitled thereto, and the bill muſt be diſmiſſed as to the perſonal 
eſtate; but if you meet with a caſe otherwiſe determined on a lap- 
ſed legacy, I ſhall be very willing to hear it. It was ſaid, the de- 
fendant was · not to be conſidered as a mere executor, but as taking 
a benefit by the will, having the inheritance of a real eſtate to his 
wife, which intitles him to the receipt of the rents and profits in 
her right, and he would be intitled to a freehold during life as te- 
nant by.curteſy, if he had a child by her: but that cannot affect 
this caſe, In Jobnſon-v. Twiſt, .26.March 1734. a legacy of 121. 
in money and uſe of plate to one executor, and nothing to the other, 
Was held by. Ld. Talbot no reaſon, why the ſurplus ſhould be di- 
ſtributed to next of kin, but ſhould go to both executors. 


For plaintiff was cited Wrigbt v. Horne C. B. by Eyre C. J. where 
deviſee of part of a real eſtate, the reſidue of which was given over 
to B. died in life of teſtator: held, he died inteſtate as to that, and 
it ſhould not go to B. which has been ſince held by Lerd Chancellor 
to be a right determination. 


FRANCES BROMFIELD, having a power notwithſtanding 
© Coverture to diſpoſe of an eſtate, in 1733. deviſes it in truſt to 
ell ſo much as ſufficient to pay debts ; and a rent-charge to 
her daughter for life excluſive of any huſband; and all reſidue of 
the rents and profits to her daughter's eldeſt ſon until he ſhould at- 
tain twenty-one ; and after twenty-one the lands to ſuch * 
| 2 EIS 
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Baker werſus Baker, Feb. 19, 1750. Caſe 56. 
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heirs of his body ; if he ſhould dye before that age, to ſuch other 


ſon as her daughter ſhould have, who ſhould attain twenty-one, and 


the heirs male of his body, the eldeſt to be preferred. If no ſuch 
ſon ſhould attain that age, then to ifſue female of her daughter: 
and for want of ſuch ifſue to her own right heirs for ever. 


The daughter at time of making the will and death of teſſatri 

was her only child, and was then in the Indies, where during the 

life of one Lavarock; whom ſhe had married in the Fleet, ſhe mat. 
ried Mr. Baker, by whom ſhe had one ſon. 


/  The'truſtee entered, and afted. The daughter in 1742. brouglt 
a bill againſt the truſtees, '&c, and taking notice that ſhe had ng 
iſſue, was intitled not only to her rent-charge, but to all the reſidue, 
The cauſe was heard by conſent, and a decree. for .conveyance 90 
new truſtees on the truſts in the will; which was done 3 and ſhe te- 
ceived ànd converted the rents and profits to her own «iſe. The 
ſon, coming of age, brought this bill for an account thereof, and 
conveyance of the eſtate, Tc. Nn | 


For plaintiff. The decree was pronounced on a ſuppoſition, that 
defendant had no iſſue. The queſtion is, whether plaintiff is nat 
intitled under the deſcription in the will, and who is meant by te. 
ſtatrix? The only objection to it by defendant, who claims as heir 
at law to teſtatrix, is, that plaintiff is not a legitimate ſon, A 
baſtard may become a purchaſer, and have an eſtate given in pol- 
ſeſſion or remainder under a will or deed by deſcription of the per. 
ſon. The general caſes have been, where named by the chriſtian 
name ſon of ſuch a one. But in Jerk. Cent. 203, ſon or daughter 
in a feoffment as well as will is a good name of purchaſe, though 
illegitimate. Perk. Grants 11. Dy. 313. and Mo. 10. and 39 E. 
3. 14. cited in Sir Moyle Finch's cate, 6 Co. and 41 E. 3. 19. 


Lox Dp CHANCELLOR. 


The plaintiff is certainly not bound by that decree. I doubt not, 
there are caſes of baſtards taking by deſcription of the perſon : but 
the difficulty is, here are limitations over to all the other ſons and 
daughters: were theſe to be limitations in a ſucceſſion and ſeries d 


'baſtards? | 


For plaintiff. Tt'is proved, teſtatrix knew the ſituation of the defen- 
dant, and that there was ſuch a ſon ; which makes it ſtronger than the 
reputed name of ſon, though that would be ſufficient. The words 
are applicable to no other perſon. She conſidered him as a perſon 


in efſe, and under age; and it imports an immediate deviſe to him. 


intend 


Therefore though in general it is. difficult to ſay, ſhe could thereby 


G 
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jatend to provide only for the baſtard iſſue of her daughter ; yet, as 
ſhe knew of this eldeſt ſon, ſhe might make a 1 4 proviſion 
for him; and, if, afterward her daughter ſhould have legitimate 
ſons, might make a ſubſequent limitation to them : but tho remote 
poſſibility of legitimate iſſue entered not into ber view. The annu- 
ity ſhews, ſhe did not intend, defendant (whom ſhe knew to bo 
her heir at law) ſhould have more. The right heirs were not to 
take, while one was ix gſe, to whom given before. It is like a 
limitation to heir at law after death of another ; which is an im- 
plied gift for life to that other. Yau. The profits for maintenance 

ate from the inheritance ſhews, (he meant a perſon in «fe; 
and there are no words to ſhew ſhe meant it to a future perſon : 
nor would it be good in point of law; for a freehold cannot be gi- 
ven in futuro. | | | 


For defendant. Though defendant is not in a favourable light, the 
plaintiff 1s not capable of taking in conſtruction of law or by the in- 
tent. A baſtard in order to take, muſt be in eſſe, and have gained 
a reputed name, and then may take by deſcription : but there is 
no caſe, where under a general limitation, ſuch as denotes a firſt 
and every other ſon in the ordinary way, without a particular 
mark applicable to him and excluding all others. An intent muſt 
be ſhewn, that plaintiff ſhould take at all adventures againſt every 
one, although the defendant returned to Lavaroch, and had legiti- 
mate children by him, or by any other after his death. The plain- 
tiff could not contend with ſuch iſſue; and the conſtruction is the 


fame though that event has not happened. In Metham v. Duke of 


Devonſhire, the Duke had by will made proviſion for the children 
of his ſon by Mrs. Hennage : there were words to take in all the 
children: Ld. Macclesfie/d held, it ſhould not be extended to thoſe 
born after the will: that the court never conſtrue teſtator to mean, 
his ſon ſhould continue in the ſame way, though it might be cha- 
rity to provide for thoſe ix e//e ; confining it to them; and held, it 
| ſhould not even extend to a child in ventre at the time: and there 
was no queſtion of the perſons meant, as here. This general provi- 


ſion was to induce the defendant to return to another way; and was 


reaſonable ; leaving the children then born to be provided for by 
defendant, as nature would oblige her to. Such a will as a pru- 


dent perſon intending to provide for her own blood would make; 


which could not poſſibly mean her baſe blood, and that for daugh- 
ters alſo, Her knowing it turns the other way: ſhe muſt then 
have known his name; and would have mentioned it, if intended. 
In all laws, wherever ſon or child is mentioned, it always means 
legitimate: the mulier or legitimate, ſhall take againſt the baſtard. 
3 5. Dy. 345. 4. 2 Kol. 43, Cr. El. 5 10. 1 Inſt, 
3. 6. 
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This is a matter of ſome diffeulty; I will confider of it there. 
fore. It is very proper to ſee, if ſuch a cauſe could not be apreeg 


* 


in the mean time. 


—_ | Which was afterward done by the parties. 


| Caſe 57. Morris verſus Dillingham, et e con, Fes. 20, I750, 
8 2 | At the Rolls. 38 Fu | 
H E croſs bill demanded intereſt for arrears of an annuity or 


rent-charge. Litton v. Litton, 1 Will. 541. and Lady Fer. | 
rars v. Lord Ferrars.” Tal, 2. OR 


#: 


. Againſt which it was urged, that intereſt is never given for arrears 
Entereft of Of an annuity, wherever it is diſcretionary on conſideration cf the 
arrears of Circumſtances ; as where it was to exhauſt the fund for creditars, or 
1 5 0 gl to difinherit an heir at law ; both which circumſtances concurred 
A the cireum- here, and ſeveral circumſtances of hardſhip. 
ſtances. fig | | | | 


Sir Jobn Strange. 


The queſtion of intereſt is in ſome degree diſcretionary in the 
Court: but not ſo arbitrary as to ſay the parties ſhall have intereſt ot oy 
not juſt according to humour, but on the circumſtances ; and the jo 

' , determinations of the court on queſtions of that nature if relative to 
the cauſe: otherwiſe no opinion could be framed of the rule of the 
court. If creditors may not be paid even their debts, if theſe arrears 
are paid with intereſt, .that will have weight in ſome reſpects : but 

3 that does not appear in the cauſe, nor any thing as to hardſhip on 

3 — an heir at law; and till that is made part of the cauſe, cannot be 

taken notice of. | 


The opinion of the court was reſerved on the interpoſition of 
counſel for liberty to introduce thoſe circumſtances. 


ihe I e | 
Caſe 58. Farl of Stafford verſus B kley,, Feb, 23, 1750. 
L.. ii AT Chat c f 
ts ICHARD CANTILLON in 1714. made his will; firſt, 
I fee, granted reciting the proviſion made for his wife on their marriage, be 
= by K. out of | 4 | | 3 
1 He gray Barbadoes duties, is not a rent, nor realty, nor within ftatute of frauds, nor 87. de Donis, but being ſet⸗ 
—m_ +4 /<- tfed on A. and heirs of her body, is a fee ſimple conditional at common law, the remainder over void, in 
e - caſe of a commen perſon ; and A. having had iſſue, may bar poſſibility of reverter. 2 


— 
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it there ſhould be any deficiency in that, it ſhould be fatixfied AA 
wa his other effects: then, after giving fevera = 2 49 | 


cies, he ſays, © I hereby: conſtitute and appoint Joint 
« executors of this will; praying them to ſee the faid jointure and 
ec legacies paid ; and directs them to take care of the education of 
his daughter, to whom he gives 200/. per ann. until the is married 
with their conſent, or come of age: then directs them *to intail on 
his daughter and her ifſue all the eſtate and effects, which ſhould” 4 
belong to him, after payment of the aforeſaid jointure, annuities and 
* Jegacies ; but in caſe of her death and failure, of her iſſuèe he defired : 
them to divide it *moietively between his two nephews; # My in- 
« tention, being that the capital be laid” out and ſecured and the 
« jnteteſt be made good to my daughter for life and to her lawful 
« hett for ever, but in caſe of her and their failure, the ſame (h 
go to my ſaid nephews moietively e . e ee, | 


This will was not executed according to the ſtatute of frauds : it 
was made in, Londen, but having gone to the Indies, and ſent for 
back again, it was very much damaged, and ſeveral blanks in it, | 
d 5 2 es ied the d back wich hi he e , 
Lord Staffor Married the daughter with conſent of the A .. 
executors, Fan is wife brought this bill” or the, general · pur- ee, , 
poſe of cartying into execution the articles aide pfecedent to their . . 7. 
marriage, ſo far as they relate to the eſtate of the teſtator, in which eee | 
Lady Stafford was intereſted ; to have an account of that eſtate ſo- . = . 
far as it came to the hands of any of the defendants; and to have F ‚ . 
that and the real eſtate of teſtator ſettled, conveyed, and diſpoſed . —— 
according to the will and articles, and for that purpoſe to have e. Tu; 2 >, 
, : - | GCE Se * 2 _— 
NS ann Pen Tr 
For plaintiff. Firſt, what is the ſubje& matter of the will, and 
the eſtates to be governed by the directions to carry the will into 
execution? The teſtator left 1000/. per ann. granted by K. C. 2., 4 
out ot the Bardadoes duties; as to which there are two points to be 
conſidered : firſt, whether it could paſs by the will? Next, if fo, © 
whether it is given? As to the firſt, it is a very particular caſe : it 
appears a grant of the profits ariſiog to the crown out of the iſland 
of Barbadoes in reſpect of he ſovereignty of the crown over that co- 
lony ; for it is not properly a rent, but a ſpecifick proportion of the 
produce of the iſland, and is paid to the crown in ſugar ; being ac- 
tually paid in ſpecze, the landholder not compounding for money. 
The grant is in conſideration of a ſurrender of a title claimed under 
letters patent to the Carilbee, iſlands themſelves; Lord Carliſie having” 
had from K. J 1. a grant of all theſe iſlands: but the colony ſuc- | 
ceeding, objections were made to that extenſive grant; which pro- q 
duced an accommodation, viz, a certain annual payment out of 


thoſe ' 


2 * 
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_ thoſe very profits arifipg to the crown in reſpe& of the ſeigniory of 
the iſland : but that was not quite effectual to the grantee, pri 


charges exhauſting it: therefore a new grant was made, which ;, 
now in force, to Lord Kznneut and his heirs, introducing collatery 
ſecurity, directing payment to be made in caſe of deficiency out 9 
any other of the King's revenue, as out of the exciſe, which the 
King might charge as much as lands of the crown, of which he 
was ſeiſed in fee. This grant in fee afterward came to the teſſ.. 
tor. The queſtion is, whether this is not real eſtate? Properly 
ſpeaking, it is not that, which lies in tenure : nor is it perhaps pro. 
perly and ſtrictly a rent, becauſe that is money paid: but it i; , 
profit apprendre out of the Caribbees, and is like tithes, which att 
part of the profits, and, if extraparochial, belong to the King jy, 
coronc. It certainly favours of the realty, being paid in reſpe o 
the tenure of the land, and incident to the ſovereignty, granted by 


letters patent of England,” and cannot be granted otherwiſe. When 


a dominion is held of the cron of Great Brituin, though they have 
laws of their own within the ſeigniory, yet, wherever there is ; 
grant of the ſeigniory itſelf, or of any thing ariſing out of the 


ſeigniory, which paſſes by the King's letters patent, and muſt be 


carried into execution in this kingdom ; they are governed by the 
laws of England : as was held in the queſtion concerning the iſ 
of Man, as reported by Ld. Coke. Although this four and a hal 
per cent. (ſhould be raiſed by acts of aſſembly of thoſe iſlands, and 
therefore not compriſed in any of our civil lift acts, it comes in lieu f 
the reddendum to the crown. To apply for the effect and benefit af 
this-grant it muſt be by the letters patent to the King's manager 
here. According to the final determination in the bankers cal: 


an action would lye for it, %% or diſtreſs. An information in 


nature of trover would lye for the crown, as if the crown had 
the land itſelf, The ſame is held as to the grand commotes in 
Wales ; the land within the Lord/Lips marchers was governed by 
the particular laws there: but the ſeigniory itſelf was govert- 
ed by the laws of England. Then this is ſubject to the laws in Ex- 
land, and fo ſubje& to the ſtatute of frauds, If this is a realty in 
Barbadoes, it may indeed paſs by this will, ſuppoſing the ſtatute df 


/frauds does not by uſage take effect there; for uſage is a ground to. 


receive it, though never enacted. But if it is a realty in Barbadhes 
yet, being payable in England out of that duty, it is a realty in Ex- 
land alſo, and fo within the ſtatute of frauds. Though the word 
hereditaments is not in the ſtatute, if therefore it ſhould be held to 
extend no farther than lands or tenements, it would deſtroy ſeveral 
deviſes : for advowſons, rents, tithes, fairs or markets, have been held 


within that ſtatute ; becauſe the ſtatute: is co-extenfive to, what b 


called real eſtate. The grants by King Charles H. to his naturl 
children were payable out of the hereditary exciſe granted to him 0 
parliament, and ſo, much leſs ſavouring of the realty than the pte. 
ſent cale ; yet though they have not been determined to Y 

2 \ eſtale, 
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eſtate, they have been conſidered in that light, and ſettled as ſuch, 
A very little matter will make theſe inheritances real eſtate ; as titles 
of nobility, by vir tue of the place inſerted in their patents; and fo 
within the ſtatute de ders. But ſuppoſing this a perſonal annuity PA 
in fee, and not to be confidered as a rent charge or any rent iſſuing 
out of any ſort of land, the queſtion is, whether the teſtator has given 
it? It is plain, he has not; for he has given nothing whatever to his 
executors by words of bequeſt; only directing what they ſhould do 
with that which veſted in them as executors es nomine; and nothing 
but that did he mean they ſhould intail. Then, ſuppoſing this to be 

erſonal, it cannot go to executors, though the teſtator might perhaps 
diſpoſe of it as aa hereditament, he was proprietor of. Though there 
cannot be a recovery of it, becauſe it is not real, yet has it a de- 
ſcendable quality. An annuity in fee deſcends to the heir. It may 
in one ſenſe be intailed ; as it may be granted to one and the heirs of 
his body; where the condition would not be performed, unleſs iflue 
had: but it is not properly that, which would veſt in executors as 
ſuch. Nor does teſtator ſeem to have had it in view; the eſtate, he 
ſpeaks of, meaning a capital to be laid out at intereſt ; which could 
not be the capital of this annuity. Teſtator had an eſtate in France 
as well as England, and knew, what veſts in executor, hæres in mobi- 
libus by the Reman law. This would net be aſſets for debts. No- 
thing, which goes to the heir, is applicable to debts, unleſs the heir 
is bound. A bond or covenant debt is to be paid out of a real eſtate, 
becauſe the heir is to pay it; not that it binds the real eſtate. 


The queſtion then is, what ſettlement is to be made of this groſs 
perſonal eſtate. Nothing happening ſince death of teſtator can vary 
the right. The ſettlement now muſt be ſuch, as would and ought 
to be made juſt after his death; and then the. intereſt of the remain- 
ders would be out of the queſtion. To fee what that ſettlement 
ſhould have been by the executors, in whom the whole legal eſtate 
veſts, firſt what was the clear intent of teſtator ? Secondly: the con- 
ſequence of that in law and equity ? Thirdly, ſuppoſing there are 
ſome words, which though uſed by teſtator conſiſtent with his own 
intent, yet the court may lay bold of to reſtrain the ſettlement on his 
daughter, how far it is to be reſtrained, and in what manner ? His 
real intention was plainly a perpetual intail, It does not appear 
through his whole will, he had a notion of any rule of law or equity 
to prevent it, The word uſed is intail ; which is a technical term, 
uſed elſewhere as well as here, but introduced here by the ſtatute de 
donis ; meaning a particular ſort of ſucceſſion in a particular channel, 
not to the heirs in general, The word following has the ſame mean- 
ing, iſſue, as a word of limitation, becauſe to take indefinitely, it is 
iſſue for ever. Then ſuppoſing her iſſue ſhould fail, (which is that 
ilſue to whom before limited) he grafts a remainder on it, when ever 
that failure ſhould be. Then by the rules of law and equity ſuch a 
Vox, II, n limitation 
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limitation is void: though perhaps in the original there might ben, 
great reaſon, why it ſhould hot be made good cy pres, yet as to per. 
ſonal things the rule is, wherever teſtator intends a perpetual ſuccefj;. 
on to the iſſue of any one, a remainder afterward is abſolutely void 
The rule is the ſame in equity. Its being on truſt will not vary it: ; 
was ſo held on Sir RichardGroſvenor”'s will. In Lord George Beauclere 
Miſs Dormer the deviſe was, I make Miſs Dormer my univerſal he; 
and executrix; and if ſhe dies without iſſue, then to go to Lord 
* George : Your Lordſhip held it to be void. The queſtion ther: 
was; how it ſhould be conſtrued? For if as an indefinite failure of 
iſſue, the court would not make it good cy pres; as they might, if, 
failure at the time of the death. In that great queſtion of the douh}s 
contingency, where the ſettlement of the perſonal was to go with the 


real eſtate to one for life, remainder to the firſt and every other {6 


in Tail, and for want of ſuch iſſue, over; all the old caſes (ſeveral a 
which are in Pollegfen) held the limitation over void; and until Hg. 


* will. g8. ging v. Dowler * that was not doubted : but there it was in an chile 


Sal. 156. 
2 Ver. 609, 


Tal. 21. 


the teſtator had limited in perpetual ſucceſſion. In the preſent cal 


opinion of Lord Cowper, and the diſtinction introduced of a doubt 
contingency. The Maſter of the Rolls held, that if teſtator meant: 
perpetual ſucceſſion, it could not be made good cy pres: fo did Lord 


Talbot in Clare v. Clare. * It came before your Lordſhip collateril- 


ly only in Levifon v. Grofvenor, where it was not neceſſary to the 
determination ;.'v/z, *©* I defire my truſtees to limit this, as the tei 
eſtate is limited, as far as may be by law and equity: your Lord- 
ſhip, held, that was a particular caſe from the reference to ſettle ac. 
cording to the rules of law and equity : but that, without being 
bound on the general queſtion, there was good reaſon in the diftine- 
tion of the double contingency taken by the Mafter-of the Null 
who conſidered it thus: to his firſt ſon, if he has a firſt ſon, but i 
no firſt ſon, then over ; that one of the contingencies being good, 
the other bad, the limitation over will be ſupported by that contin- 
gency allowed by law, being within a compaſs allowed of. But your 
Lordſhip would not be bound by that, but clearly held, if ever ther 
was a fon, though born but for a moment, there was an end of the 
limitation over, it could not be made good cy pres, though there wi 
a way of doing it, but muſt be attended with the conſequences, when 


there has been a child, a daughter, (though now dead) in whom i 
veſted, and ſo an end of the remainder over; although that child 
intereſt might be deveſted on the birth of a ſon, yet till the eſtat 
opened, it was an actual veſted intereſt, and prevented the remainde 
over from ever taking effect, as much as if void ab initio. But fup 
poſing (which is the 34 conſideration) there are ſome words, tit 
court may lay hold of to turn iſſue into a word of purchaſe, whit 
ſort of ſettlement is to be made on the iſſue as purchaſers ? If 6 
take as purchaſers,” it muſt be either by analogy to proper intath 
(which teſtator ſeems to have in view) v/z. the firſt and every wy 

| 4 | * folly 
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* and on failure to daughters, or all of them to take generally: if 
'he firſt way, it muſt wait for the death of Lady S:aford for thoſe 


children to be born of her, The contingency, on which the remain- 


der over is limited, cannot be allowed, nor is there any thing for the 
court to lay hold on to make it good cy pres. If all were to take as 


-chaſers, it muſt wait, till it is ſeen what children there are: but 


it will veſt as ſoon as born, for they muſt take abſolutely, unleſs words 
are found confining it to thoſe living at time of the death, for other- 
wiſe'the court will not do it: as your Lordſhip held in Miſs Dor- 
ners caſe, where the adverb then was held too little to lay weight 


upon : nor would the word living do. Here the limitation over is 


not to take effect till a failure abſolutely of her children; which 


would give her an eſtate tail; and then the limitation over is void 
according to Higgins v. Dowler. If it had been land deviſed to her 


for life, temainder to heirs of her body, it is never held otherwiſe 


than an eſtate tail, unleſs where there has been a truſt, which muſt 
be executed, or that the words of the will ſhewed clearly, the firſt 
taker ſhould have an eſtate for life only, which is not ſo here, Bag- 
ſhaw v. Spencer was determined by your Lordſhip on other princi- 
ples ; that it was a clear intent to give the firſt taker an eſtate for life ; 
and alſo that it was a truſt to be executed; though not directed to be 
ſo; and therefore you put an end to the diſtinction, which had been 


none of which are here. 


Next whether plaintiff is intitled to profits of this eſtate from death 
of her father; it being contended, that till her attaining twenty-one 


or marriage with conſent, they are to accumulate for remainder-men, 


whoever they ſhall happen to be, when capable of taking; for that 
till the jointure, annuities, &c. determined, it cannot appear, what is 
to be intailed : but that objection ariſes from too narrow a conſtruc- 
tion of the word after, which means ſubject to the payment of them: 
for one of the annuities is in fee; and it is impottible, when he in- 
tended, it ſhould be intailed on her and her iſſue, he could mean, the 
ſettlement ſhould wait till determination of that or of the jointure. 


the will, paſſes thereby notwithſtanding the nature of the ſubjeR of 
the grant, and the formalities required by the ſtatute of frauds. The 
nature of the thing may properly be illuſtrated from the remedy, the 
law gives for it ; the conſtant method of Fitaberbert and Coke. The 
remedy in this caſe is merely perſonal, againſt the perſon of grantor, 
or his heir on account of aflets deſcended ; a writ of annuity, no aſſize 
or diſtreſs, it not ſavouring of the realty ; therefore different from a 
rent-Charge.: which gives the ſame remedy, that lies for the land 
«ſelf : ſo that there is nothing from the nature of the thing to pre- 
vent its paſting by the will. Thus in the grant of a common perſon : 

N | nor 


made; becauſe all truſts are executory : and there were other words, 


For deſendants the nephews. The 1000 J. annuity, if given by 


75 


176 


not indeed be charged in his perſon; which, the mirrour ſays, b 
abuſe of juſtice, that writs ſhould not lye againſt the king as wel 


thence in the nature of the thing itſelf ; nor from the fund out f 5 


ſarily the whole fund to be in them. This then is an implied gift u 


to the executors. He had his general eſtate and effects in contemp- 


be paid, was not to furniſn any argument as to the nature of the 


CASE s Argued and Determined | 
nor is there any difference in the caſe of the crown. The king en 


as others: but that is from; the neceſſity, the law ſubſtituting 2 f. 
tition of right inſtead of a perſonal election: no difference from 


which it is payable. The argument of its coming in lieu of the 
iſlands themſelves, and therefore of the ſame nature as what it come: 
in lieu of, proves too much; for that would prove, that m 

coming in lieu of it ſavoured of the realty. Smith v. Boucher, Hi 
248, ſhews, the addition of the fund, out of which the annuity i; h 


grant, but for benefit of the grantee to point out - where he is to g ; 
to receive it. This is by do means within the ſtatute of frauds ; th L 
conſtruction of which the court will not incline to extend; as it | 
an incapacitating clauſe, difabling the owner from doing that which ve 


he might do. Cl 

Lord CHANCELLOR. ee N v. 

That ſtatute has certainly received the moſt liberal conſtruction. do 

| a oi da 33 2035 326 2:3! E: no 
la Afbburnham v. Kirkall the judges conſidered the Mortmait 
act as going to diſability of that ownerſhip, the owner of the 

land had; and one caſe, they relied on, was in Sid: on the ſt mi 


tute of fraud. This is very different from the caſe of tithes; far thi 
which an ejectment will lye. Even in the caſe of corn · rents refer. ca 
ed on a leaſe if one was to deviſe, that a debt ſhould be paid out of it! 
the money, when it came into bis receiver's hands, it could not be be 
conſidered as ſo ſavouring of the realty, as that the will muſt be ac- ha 
companied with all the requiſites in the clauſe of that ſtatute. Seve- | 
ral inſtances muſt have been, where the owner of an arinuity hi 
done fo : yet no caſe is cited for that purpoſe. But if it be a realty, 
it muſt be conſidered as ſuch in the place, from whence it came: and 
though ſaid to be the fubje& matter of letters patent in England, thi 
will not go ſo far as to make it conſidered as real here. But 2 Vi 
75, puts this out of the caſe. Next whether teſtator deſigned, « 
has done ſufficient, to paſs it? Though no direct diſpoſition of any 
thing to the executors, the precedent part of the will ſuppoſes necel- 


them; and would carry every thing, except ſuch as either the nature 
of it or the want of formalities in the will would prevent; for that 
impediment would prevail, even if there had been an expreſs devil 


lation; and it would be very extraordinary, that he ſhould gmit ſ 
conſiderable a part of his property. As to the conſtruction of the 
limitation, his daughter is made tenant for life, or to have the ul- 
fructuary intereſt of this perſonal eſtate for life, with a gift wy 
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ber ifſve; nich as ſhe ſhould leave at time of her death: but if ſhe 
gied without iſſue living at the time of her death, then over to his 
nephews.  'T'o conſtrue it a tenancy in tail in the daughter the court 
muſt reject the words added in explanation. There is no inſtance, 
where ſo reaſonable a foundation to connect the ſubſequent to the 
former words, and make both relative to one point of time, that the 
court does not confine it to the time of the death. Atkinſon v. Hut- 
chinſon, 3 Wil. 250, and the court, makes large conſtructions for that 
purpoſe. Forth v. Chapman 1 Wil. 663. Miſs Dormer's caſe, your 
Lordſhip held, was a flat intail without any words to lay hold of to 
confine it to the death; which the court is induſtrious to find out to 
prevent it's being a void limitation. Subſequent fads may and ought 
to be taken into conſideration ; for this was no immediate devile of 

any thing, but ſuch as required to be carried into execution by inter- 

vention of a court of juſtice, Although Lord Talbet's opinion in 

Clare v. Clare was on a ſuppoſition, that the court could not take into 

conſideration ſubſequent events, yet in the very next year in Hopkins 

v. Hopkins he himſelf declared and founded his opinion upon not 

only the poſſibility but propriety of the courts doing it. The | 
double contingency is out of the caſe by the birth of the daughter : 

nor will that make any difference. 


As to the accumulation of the ſurplus profits above the 200 J. 
maintenance till the daughter's marriage, the queſtion is, whether 
they are part of the intereſt or of the capital ? They are part of the 
capital: otherwiſe the direction about the maintenance is nugatory, 
it the was to take the whole df the intereſt abſolutely. They will 
be conſidered therefore as part of the general fund, which teſtator 
has directed to be preſerved, and go accordingly, | 


Lox Dp CHANCE: LOR. 


\ The firſt queſtion made is, whether this annuity is to be 
conſidered as in nature of a rent and to partake of the realty, or as a 
mere perſonal thing to a man and his heirs inheritable according to 
ſuch rules of deſcent, as the law allows to ſuch perſonal things? And 
that in order to introduce another queſtion, whether or no it could .—-_ 
pals by a will not executed according to the ſtatute of frauds? I am 2 — £ 4x Ana 
clearly of opinion, it is a mere perſonal annuity, having no relation ee e, 
to lands or tenements, or partaking of the nature of a rent by any — > ws vg „ 
means. Firſt, this would be ſo, if the fact was, as the plaintiffs Z/c.-- 5 , 


eee, I Ale 
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vunſel endeavoured to repreſent as to this duty of four and a half EE Le tw ret 7 Rf 
rn 33 e FO IMS 


per cen * 1. 1 1 1 — pa 7 p 
+ A but the fact fails them. Suppoſe, it had been in the ſtrong , ag AA 
manner for the plaintiff, viz. that King Charles I. had granted . + a4 


ME» 


theſe iflands to Lord Carlijie with a reſervation of a ſtrict rent of four nam. 2/25 . 


and a half per cent. in ſpecie on the product of the iſlands, and after e e 1. S919 


$ 
CAL AE 


ward King Charles II. had granted 1000 . per ann. in money out 
Vol. II. | ” i £89 of 


. 


ag a * f do not know, that it will be of conſequence between the parti 
. here are to be ſure no words deſcribing or giving it: nor has tell 
7 3 Ae ee, £45 4:4 tor given any part of the real eſtate: nor could it be deviſed, if 0 
1 2 
3 "ae — perſonal eſtate, he has made no particular legacy of the reſidue of ti 
— — perſonal fo as to include perſonal things which would go to execuiai 
TITLE ; £-<- <3 4 \much leſs perſonal things which would not go to executors, but 1 
I. deſcendable to heirs according to a courſe of deſcent the law allows 
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part of arent of the produce of that rent to Lord Kinnonl and his heirs : this woul 
pg 2 have been a mere annuity; even ſuppoſing that had been the caſe, he 

| rentreſerved Cauſe a rent cannot be (reſerved. or granted out of a rent. Part of , 
or granted rent may be granted indeed: but a new rent cannot be reſerved a 
0 granted thereout, becauſe no diſtreſs can be or aſſize taken of it, 3 
ö there is nothing to be put in view of the recogniſors of the af, 
which, the rule is, is neceſſary, and has been ſo determined, Con. 

ſequently if the four and a half per cent. in ſpecie had been a fen 

like-a corn-rent, this would not have been a rent ; for this money i 

be paid out of that produce is another thing, and cannot be taken u 

be part of the old original rent, which was referved in ſpecie: bu 


25 this not like it. Conſider the laws of Barbados (which is the Prin 


_ cipal, and, I believe, the reſt of the Leeward iſlands fall under th 

ſame rule) and the act of aſſembly, by which this is granted, [t 

in the expreſs words of the grant a cuſtom or impoſt, a duty on e. 

ports from the iſland, and no reſervation out of the iſland, though 

ariſes out of the produce: ſo that it has no relation to the caſe ende: 

voured to be made of it. Conſequently this annuity in fee is a pe. 

ſonal inheritance, what the law ſuffers to deſcend to the heir, but hy 

nothing to do with the realty, as appears from Co. Lit. 20, and 9 

AdvowſonsX not within the ſtatute of frauds; for lands or tenements only ar 

- aggrents with- within it. An advowſon comes indeed under that deſcription ; { 

n tarare of # it may be held under knight ſervice; and rents partake of the nut 

annuity in fee Of land, follow that, and conſequently are all within that ſtatute : by 

not,s perioval nothing is within. it, which is not a real right or intereſt, or pam 

Ae £-- A king of the realty ; as this annuity is not, though granted in tee, 
aa. , ob os 5 a 


The firſt remaining conſideration is, whether this, Which appen 
to be a perſonal annuity in fee, and conſequently a perſonal inhet 
tance deſcendable to the heir, is included or compriſed in the will, 

that the executors have an intereſt in or power over it; for it may x 
either way. The ſecond confideration is as to the limitations tot 
made; how far by this will they may take effect, or are too remot 


a. aa, A to the firſt, 1 think, it is a queſtion of ſome doubt: and yel 


een, AC” med; becauſe not executed according to the ſtatute of frauds. As to I 


as to that; but here are words, that point that way, viz. eſtate 
effects, which are made uſe of more than once in the will, Witt 
he intends to make a ſatisfaction to his wife for the deficiency of 


— 
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oviſion-on her..marriage, he does it out of all his other effects; 


| which words would have been ſufficient to have charged any eſtate 


of his, that could paſs by this will, whether ſuch as is ſtrictly perſo- 

nal and aſſets in the executors, or ſuc: perſonal as was deſcendable 

to the heir ; therefore ſufficient to have charged this annuity to have 

made ſatisfaction to the wife, if occaſion to reſort thereto ; becauſe 

there was a clear intent to provide a fund for that purpoſe, and that 

annuity would have paſſed by this will, if ſpecially named. This is 

only. an obſervation, not concluſive, on the nature of the will and uſe 

of the word effects. In the clauſe creating the preſent queſtion he 

has given nothing to the executors, nor made them reſiduary lega- 

tees in truſt ; and therefore nothing veſts in them, but what properly 

does ſo by naming them executors. All the reſt of the - perſonal 

eſtate, that could paſs to executors, would go to.them : but this is a Anouity in 
kind of perſonalty, which according to Doctor and ſtudent would not = —_ 
be aſſets in Executors, and conſequently will not go to them by being in, executors. 
— — — The queſtion is, whether on theſe words to in- r 


tail on her Tc, compared with the former part, there is ſufficient D | 


paſs by words or implication this annuity to the executors, or whe- AL . 
| 
i. 


ther there are not words ſufficient to give them power to convey, It 4 


is too much perhaps to ſay, that theſe latter words are ſufficient to ES a # 


paſs any intereſt to them, provided that did not paſs by naming them 29 he 2 


. - d : . . un file 
executors; which it did not: but why ſhould it not give them a power 222209 Y 


to convey ? For one may give a naked power to executors to ſell or Naked pore bS2ende”, | 
convey, Cc. without giving any thing to them. Conſider the to b 

words. The word eſtate is the moſt general, that can be uſed ; and a. — 

according to all the caſes ſufficiently compriſed all kind of eſtates; Extent of the 

eſpecially when by ſaying eſtate and effects he points at both real and word eſtate. 


rſonal ; and therefore I do not ſee in point of law or reaſon, why, 


if this will had been executed according to the ſtatute of frauds, theſe 


words would not have enabled theſe executors to have ſettled his 
lands in England; for it was his intent, theſe executors ſhould be his 
truſtees for that, and make a ſettlement of his whole eſtate ; eſpecially 
when it is ſaid, after payment of the aforeſaid jointure, &c. which 
carries me back to the obſervation of the direction to make good the 
Jointure ; and therefore this direction to the executors is as large as 
that charge before. If then within this power lands would have 


been included, provided the will had been executed according to the 
ſtatute (for at this day a man cannot give a power to his executors to 


ſell his lands by a will not executed according to the ſtatute) I ſee 
no reaſon, why this annuity is not compriſed ; the words. being ge- 


neral enough to take it in; and nothing in the nature of the eſtate 


preventing its operating upon it. I incline therefore, that the execu- 
tors have power to ſettle this annuity, 


Which leads to the next queſtion ; ſuppoſing this annuity is in- 


 Cluded, and it is not doubted, but the reſidue veſts in the executors 


eo nomine, in what manner that it is to be ſettled, and how far the 
| | limi- 
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limitation is to take effect? I will confider this in two' lights: 6g 
as to the annuity, which is not a perſonal thing to veſt in executors 
eo nomine: next as to the ſurplus, which is merely perſonal, and would 
veſt in them by virtue of making them executors. 


OP Penny". As to the annuity, I think, it will fall under a different conſiderz. 
„ on from the. reſt of the perſonal eſtate. If eſtates of a different na- 
_ — Popes 'ture are compriſed in this clauſe, Forth v. Chapman is an expreſs ay. 
e. Will. 653. thority for me, that the words ſhall receive a different conſtruction 

„e, Different con- according to the nature of theſe eſtates. Suppoling therefore land 

bas 2b was compriſed in the direction of the truſt, and the will ſo executed 

according to as to have aſſected lands, the court could not poſſibly have ditected 

2 of the any other ſettlement of the land but to the daughter in tail. Un. 

8 doubtedly ſo; if it had ſtood on the firſt words to intail on her, &;, 

How is it explained by the ſubſequent clauſe, wherein the teſtator 

has declared his own intent, and made the conſtruction himſelf} 

There it would have been a direction, the ſettlement ſhould be on her 

for life: but faying her lawful heirs for ever, will be conſtrued 

by the preceding word iſuj,, which will make an eftate tail in her, 

So it would be as to land: the queſtion then ariſes as to this particy- 

lar inſtance of annuity ; which is not real, but an inheritance of 

perſonal thing deſcendible to the heir. The proper kind of limits. 

tion that is capable of, is diſtin& from mere perſonal goods and chat. 

hes, tels. The teſtator, having purchaſed it, was ſeiſed in fee of it at the 

time of making the will; and might direct it to be ſettled as far, as 

by law allowed to be ſo ; not by way of ſtrict intail ; becauſe not 

+3 ace + within the ſtatute de donrs according to Lord Coke, No writ of entry 

could be brought of it: nor is it real eſtate: and the very ſtatute i- 

ſelf ſhews it in the beginning of it, nothing being included therein 

Lands and - but lands and tenements and what partakes of their nature: and 
A Co. Lit. 20 ſays, in all theſe caſes grantee has a fre conditional as be- 
donis. fore the ſtatute. The ſettlement then to be made of it, ſuppoſing 
| the firſt queſtion that it is included in this power in the will, is in 
In 72 this manner; to the daughter for life and the heirs of her body; 
nos within which is in her a fee fimple conditional. The executors then clearly 
that ſtat. could not carry it over in remainder to the nephews ; for no remain- 
| der could be created of any eſtate not within the ſtatute 4e donit; for 
2 not before it was a poſſibility of reverter, out of which a remainder could 
3 not be, upon this notion, that being but a poſſibility it could not be 
grantable over: and if before the ſtatute de donrs a man had granted 
* linds to another and the heirs of his body, and ſaid in detault of 
ſuch iſſue over to B. and his heirs, that grant over had been void, and 
on the having iſſue the condition had been performed, and the gra” 
tee himſelf might have aliened ſo as to have batred the poſſibility df 
reverter. So here as. this annuity is not within the ſtature ce donis, il 
' {-rtled according to this will to her for life and the heirs of her body, 
if carried overin default of ſuch iſſue tothe nephews, that would have 
becn void: as ſoon as iſſue had, the condition is performed; ſhe 


migut have aliened, and barred the poſſibility of reverter to the 
| donol. 


donor. Here iſe has been | had:; and conſequently an abſolute fee 

naſt:bs, if a ſettlements made according to this will. This I take 

o be the legal conſtruction of this deviſe according to the different 

nature of theſe cliates:: and this (for I would not be miſunderſtood) 

vill not affect thaſe grants, to which. this has been compared, which 

have been frequent, of annuities by the crown. of this kind with 

remainders over; for though a common perſon cannot grant a 

poſſibility, the crown gan? as it may grant a choſe in action; and 

zccording:to: Meles w. Willnams, 1 Mil. 252 (which is truly reported) Grantee of 

his granfee may ſue for; it in his own name; although a common choſe in Kues 

cannot grant a choſe in action ſo as to enable grantee to bring a foe in l. 

an action in his own 8 I do not _ it, that before the ſtatute ** name, not 
mis the poſſibility ity of: reverter. in crown. could be barred; „ of a com- 

— differs. all theſe grants of the crown from caſes of common 

perſons. Therefore: on the directions in this clauſe, if a ſettle- 

ment had been made, the executors muſt have ſettled it to the 

daughter, and the heirs of her body ſo as to be a fee conditional 

with a power after iſſue had to alien, and prevent poflibility of re- 

verter. „ i Gan pd pn TTY 


As to the refidue, which is merely perſonal, it in different . 
for according to Firth v. Chapman a different conſtruction may be Perſons! ef- 
put on the ſame words in reſpect of eſtates capable of ſuch a fed not to be 


iven in per · 


limitation in tail, and of thaſe not capable of it: and I am o alty to 
opinion, that the limitation contended for by the nephews is not heirs of body: 
ſo, nor was that the teſtator's intent, nor are the words capable of --— pins 
that conſtruction, vg. that the daughter ſhould have an uſufruc- 

tuary intereſt for life, &c. This muſt be conſidered of perſonal 

effects merely. The firſt words, taken with the explanation 
afterward made, ' ſhew iſſue meant in the ſame ſenſe as Heirs, and 

has the ſame conſtruction in wills according to all the caſes, and 

that of Miſs Dormer ; in which I held, that even where the firſt 
limitation was not for life, but to A. and if A. dyes without iſſue, 

over to B. that was too remote, becauſe it was a failure of iflue 

in infinitum, and that I could not be warranted to ſay, theſe words 

muſt be tied up to a dying without ſuch iſſue or without heirs at ' 

time of the death. Here are not any words to change iſue from 

the common and legal conſtruction ; for I do not ſee even in the 
lubſequent words, which are infiſted on, any thing to reſtrain the 

failure of iflue to the time of her death: but, let them fail at 

any time, the meaning was, it ſhould go over. Here it is ex- 

preſsly given to the daughter for life; which words muſt be taken 

into conſtruction of the firſt part, and explain them. In the 

former part he has explained his own meaning to be to make a 
ſettlement of this money to the line of heirs of the body of his 
daughter in perpetuity ;- which intent, or of the limitation over 
afterward, the faw will certainly not admit: nor was any thing 

Vor. II. „ farther 
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CASES Argued and Determined 
farther from his intent than to confine it to a dying without ig, 
at time of her death. Conſequently it is too remote, and the ge. 
y Fphews can take nothing. But though bad as to the nephews, ; 
1 good as to the iſſue to veſt the property in them: but ;.. 

Fas that queſtion (which however does not concern the annuity 


Fill after the report. 
| The only remaining queſtion is as to the profits contended |, 
8 be accumulated, I am of opinion, the true conſtruction is, that 
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FX it is ſubje# to the aforeſaid annuities, &c. ; one of which was in 


fee. Nor does teſtator import, that the 200/. was all, ſhe ſhould 
| dare and there are ſeveral inſtances, where a particular ſum j 


f directed for maintenance, and afterward a ſettlement to be made it 
notwithſtanding ; the 200 JI. being only directed by her father 8 
to reſtrain, what ſhould be for her maintenance. The prof lat 
therefore over and above the maintenance, go and belong to the iff 
plaintiff, bh 
; The 1000/7. annuity and the ſurplus of the perſonal eſtate we 
"SIN Nſubject to the power given to the executors ; and the annuiy, 
. being capable of a limitation to the daughter and the heirs df 
N her body, did by virtue of the will veſt in her as a fee ſimpl th 
dy conditional at common law; and ſhe, having had iſſue, i 
\ capable of aliening or ſettling the ſame ; and the limitation oyer 1. 
is void. | 4 
It 


Note. Snell v. Read, 5 Auguſt 1747, was cited at the bar : : 
Ndeviſe of a chattel intereſt to truſtees to ſettle on his daughter and E. 


heirs of her body, but if ſhe ſhould dye leaving no heirs, then 


N over: the deviſe over held good. 3 

. And alſo the caſe of the New river company; which Lord Chan- 3. 

xcellor ſaid, was of ſo much land Aud coopert' : but there was no * 

N — of parliament altering the nature of them; and they ar = 

. Nd forced to levy fines in all the countries, though which the river th 
1 | | | : *:. I). 

We druns. "LM 8 A. es HOY en 
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OHN ALLEN deviſed all the reſidue of his real and per- 1a 

| ſonal eſtate to the defendant for life: but in caſe ſhe married, 1 

and left children at the time of her death, the whole to ſuch N 

N Jon rag child or children: but if ſhe ſhould dye without iflue, then ſhe Ny 

I \tion, unleſs Might diſpoſe of gool. by will or deed in writing to ſuch uſes t | 

| n a as. ſhe ſhould think proper: but in default of ſuch iſſue, and for 10 

\ dren for the Want of ſuch diſpoſition, truſtees ſhould erect, in ſome convenient 0, 

\inein fuceſ- 0 FLU cocoa 2) ly he optecteig fe Hite He ror PE 


wy AT VE, IPTV a.. ͤ ie 
,, e, 
—.. K dd eee 
, —— - i 2 — 25 e. . . 


| ; ; Ka PR —_ — 4 | / 
Z.,“ —8 


NN . | .. 
S 


jn the Time of Lord Chancellor Hazpwicks. 183 


- in or near the city of ork, an hoſpital for the ſupport and 
1 of as many poor old men, as the ſurplus of 50 eſtate 
and effects would admit of, and to put in as many as they ſhould 


chink proper in their diſcretion. 5 
The plaintiff brought this bill as heir at law and next of kin Pyingwithout 


of teſtator to have the will tried, and ſet aſide on fraud and im- 8 == 
ſition on teſtator : but if the will ſhould be good, then to have confieed in 
the benefit of the charities deviſed therein contrary to the ſtatute ſenſe, — pre- 
of Morimain. 27 | ſerve the li- 
rg ous mitation over. 
It was inſiſted, this court would not ſet it afide without having 1 
it tried ; that it was now ſettled, that courts of law would go found void in 
into the conſideration of fraud in a will, and had been done ſo court of law 
lately fingly on the head of fraud in Fenwick v. James on an on fraud. 
iſſue directed by his Lordſhip ; wherein the jury aſked Lee, Chief 
Juſtice, if they could find it void for fraud ; who anſwered, they 
n 5 


But the trial was now waved. 


For plaintiff. The remainder over to the charity is void as to 
the perſonal as well as the real; being expreſsly directed to be 
laid out in doing that, which cannot be done without purchaſe of 
land to ere& the hoſpital upon, and that in perpetuity. Money 
cannot be deviſed to be laid out in purchaſe of a leaſe for years. 

It is doubtful, whether a leaſe for years can be deviſed in that 

manner: it was doubted in a cauſe, which was compounded. 

Every queſtion on this ſtatute is of publick importance ; ſeveral 
attempts being made to get out of it. The view was not only 

to prevent ſo much land being Mortmarn, and very far from pre- 

venting charity in general, but improvident alienations juſt before 

death, recited as one ground in the preamble ; the legiſlature 

meaning not to leave that method of diſheriſon open by deviſing 

vaſt ſums to be laid out in buildings. There is no authority ſince. 
the act, which will warrant perſonal eſtate to be laid out in 

erecting a building. There was a caſe of money given toward 
the foundation of a ſchool and teaching, where your Lordſhip - 
held, foundation had a figurative as well as literal ſenſe, and did 

not mean building ; and therefore by ſhewing it did not neceſ- 
farily imply building, held it might be taken out of the letter of 
the act: but it is impoſſible to take this ſo, which muſt mean 

building and a purchaſe of land. There it was of abſolute ne- 
ceſſity to conſtrue it ſo, that the will might have any effect, as 

there was no proviſion for the maſter's ſalary ; and in the ſame 
manner would the court have directed, had the queſtion been be- 
fore the ſtatute. The fame judgment muſt be given now, as 

q | | would 
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whe ber befere the ſttute, when the coprt would Have directe 
'of this nl Mp chat of lend and building on it, ud 
> reft itt! land the endowment and maintetlarite : then 2 
different conſtruction will not be made to evade the ſtatu 


Ate; 
Eg was 2 af pe in a late caſe *, where ſubject to debts 10 


® Mon; 
Hitgis,” OW Ie gacieb rer onal eſtate were deviſed to æ charity : it y 
icd;” tht as che intent was clear tlie charity ſhould: be "oy 


W. fred if thould "bes done by new marſhalling the' aſſets b 


5 turning the debts, &c! upon the rea: your Lordſhip: held, it 
b 29h "-hoald » be done, nor a new rule Fe Ka ſince the Mit w 
. © evade it, though by that way there might have been a fund fo 
„ — Fir the cafe of Sir Jobn James, teſtator directed 
1 lid to be (8, and the money arifing as 4 fund for a Cltarity- 
1 your” Eur uf Feld it void within the ftatute; that it was an in. 
tereſt in then ; and affuded to Roper v. Ratchf, where t 10 
held on the p acks. TFhis is not like thoſe caſes where 
i to B& Kid out in fand or ſtock, in which tire court wil 
lay hold of the good alternative. There ſhould at leaſt be an 
inquiry into the nature of this perſonal eſtate ; for if any of it is 
ſecured by mortgages, they are intereſts in real eftate, and would 


not paſs. If teſtator had given a mortgage for erecting this 
chafity, that would not be good, becauſe arr incumbrance affec- 


titig Land: and if that money is not paid, by the courſe of equ 
. be forecloſed, and the land veſt in the tiuſtees. I L 


Ar. G. v. Meypith, 6 November 17 50, money due on 1 
wit deviſed : on a bill by the truſtees to eſtabfiſh the charity 


Heir at law Gard, He would not ſuffer à foteclofure, but Wis | 120 ; 
to redecini: The maſter of the Roli held this within the ſtatute, an 


intereſt affecting land, and diſmiffed the bill. 


Fur the eburity. The eil etrte is very ſmall, and not diſputed 
by the charity. As to the perſonal, this cotitt, on a doubt 
whether #h interlineation was part of à will of not, gives liberty 
to apply to the ecclefiaſtical court to try it as to chat part : but 
never in foto ditects it to be tried in eccleſiaſtical court. Though 
the ſtatute is ſo fat made againſt charitable diſpoſitions, yet if this 
breaks not in on the meaning of that ſtatute, the court is bound 
to conſtrue it for the chatity as much as poſſible; which favour 
for LIT in deeds or wills is eſtabliſhed; ſo that a thing not 
paſſing in point of law, ſhall paſs. Though the building muſt 
be erected on land, it is not heceffary aged it arr be Pacha; 
if it may be effectually done without it. rſon 3 will now. 
by deed give à piece of land to build he pitzl upon, the 
truſtees might build on it. 80 if one of the eule wilt give it. 
Erecting dves . flöt neceſfarily mean building, but founding ; 3 
putting it on fuch a foot that the end may be anſwered ; which 


wa not for the ſake * but that out of the . 
theſe 


1 
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rmight be maintained ; and a houſe might be hired for 
2 —— as is commonly done by eee In 
Gaftril v. Baker, 31 March 1747, teſtator's repreſentatives brought 
a bill for reſidue of perſonal eſtate undiſpoſed by will againſt the 
truſtees, who were alſo executors, and who claimed it for a 
charity in the will in theſe words: I give all the reſt and re- 
« ſidue of my eſtate of what nature ſoever to truſtees, in order to 
„ and towards erecting a ſchool for the education of poor boys 
' « in ſuch a place, in ſuch a manner, as the truſtees ſhould direct 
„ and appoint. It was inſiſted to be a lapſed legacy by the 
Mortmain act, and that erecting a ſchool muſt mean buying and 
building. Your Lordſhip held, that erecting included the found- 
ing, and a wry the maintenance of the maſter ;' which 
was a different thing from the mere ſchool-place itſelf : but that 
the end might be obtained by hiring a houſe, and directed ac- 
cordingly 3 and this for ever. The maſter's maintenance there 
was included, though not expreſsly directed, as it is here. If this 
was already an eſtabliſhed charity and actual land, but no build- 
ing, and this perſonal eſtate deviſed in building thereon, the 
ſtatute would not extend to it. 'This muſt be conſtrued ac- 
cording to the common law, which is in favour of charities, and 
therefore ſtrictly ; ſo that the mere building is not within it. It 
naturally runs into a perpetuity, as alſo in the caſe of the ſchool, 
though not ſo expreſſed by teſtator : the maintenance at leaſt 
may be independent of the purchaſe. of land. Attorney General 
v. Meyrick was conſidered as a charge on land, within the prohi- 
bitory words of the act. In Sower/by v. Hollins, teſtator degred 
executors in ſix months to ſettle and ſecure by purchaſe of lands 
or otherwiſe, as adviſed, an annuity af 501. to be diſtributed a- 
mong the poor inhabitants of Leeds: the ſame objection was made: 
the court ſaid, there was a latitude, and, ut res magis valeat, would 
not-take from the charity that way, in which it might be done 
conſiſtent with law, and ordered the fund for that to be taken ou 
of the perſonal eſtate. + | 


For defendant, Mrs. Farrer. This deviſe creates an eſtate tail 
to her by implication both as to the real and perſonal ; and then 
the limitation over as to the perſonal is too remote, the whole 
veſting in her. Love v. Windham, Sid. 450, and Dormer v. 


Beauclere*, that notwithſtanding expreſs limitation for life, if on, 


a general failure of iſſue without words to confine it to time of the c 
death, it carries compleat ownerſhip of perſonalty. There are 

indeed words to that effect here : but in a diſtinct part, not an- 
nexed to the limitation itſelf. Fn 
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LoRD CHANCELLOR. 


As the plaintiff heir at law, declines to try the will as to y, 

real, and as it is eſtabliſhed in the Ecclefiaſtical court as to the 

perſonal, there is nothing to determine on but the conſtruction 

, and if no right appears, on which I can found a decree for th. 

_ plaintiff, the bill muſt be diſmiſſed: and as to any queſtion betywee, 

co-defendants or direction for the charity, though the Attorny 

General is made a party, I ſhall not be warranted to give any di. 

rection, nothing being now before me but the bill by plaintiff a 
heir and next of kin. 1 

As to plaintiff's demands, (taking the will to be well execute 

as I muſt now) I am of opinion againſt the defendant. Furrer 2 

to the bars inſiſted an both as to the real and perſonal. As t 

the real, an eſtate tail by implication does not ariſe to her: fr} 

there is an-expreſs deviſe for life to her; and the general rule i; 

that in ſuch caſe that particular eſtate, ſo limited by proper, ex- 

preſs, and technical words, fhall not be enlarged by any implicz- 

tion by ſubſequent words, unleſs that implication is of abſolute 

neceſſity ta comply with the intent. It was fo held in Bamjel 

v. Popham. But to exemplify the caſe of a neceffary implication, 

whereyer the limitation has been, as to A. for life, remainder to 

] bis ift, ad, and zd, and perhaps 5th ſon in tail, and then, if he 

1 dies without iſſue, over; there, becauſe teſtator clearly meant to 

J | eſtabliſh a ſtrict, line of ſucceſſion in his family, by which he 

meant, all the iſſue of his blood ſhould take: in order that that 

may be compleat, and the will take effect, an implication ſhall 

ariſe to give a remainder in tail ſubſequent to the precedent 

limitations to the 5th ſon, where he ſtopt ſhort ; becaule the lay 

always prefers the anfwering the intent of teſtator to preſerve the 

line of ſucceſſion againſt any objection as to the power, which is 

incident to ſuch eſtate, of ſuffering a recovery; becauſe that is an 

incident given by law, and is an objection not ſo much to be 

relied on by the court as the conſtruing it ſo as to preſerve the 

line of ſueceſſion according to the intent; which was the ground, 

Eq. Ab. 185. that prevailed in Shaw v. MWeigb to reverſe the judgment of B. R.: 

| but otherwiſe the court never conſtrued thoſe words in that 

manner. As to the perſonal eſtate, it is ſtill clearer z becauſe as 

to the reſidue thereof it is impoſſible to make good the limitation 

over without conſtruing it in that manner. Wherever theſe 

general words dying without i//ue are mentioned relative to per- 

ſonal eſtate, the bequeſt of which is limited ſo as properly to 

take place, as it is here, that may not be overturned by 

implication from ſubſequent words, the court has conſtrued it to 

mean ſuch iſſue as before deſcribed, to whom the gift is mage 

ks we 1 „ 9 
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as. it was in Forth v. Chapman ; where the court conſtrued dying 1 Wil. 663. 
without iſſue in the more vulgar and popular ſenſe, and confined it; 
for which the teſtator has alſo made the conſtruction himſelf in 
this caſe, Theſe objections therefore to the plaintiff's claim are not 


ſufficient. 


But as to the charity, I am of opinion, a diſtinction is to be Regdue of 
made; The remainder over of the real to the charity is void ; perſonal de- 
which is given up; and conſequently whenever the death of deviſee —— 5 
for life without children living at the time of her death happens, the hoſpital, not 
reverſion in fee will take place in the plaintiff, But as to the reſi- within w_ 
due of the perſonal, I am of opinion, the charity muſt be ſupport- **" 
ed; and that it is not contrary to the true intent, meaning, and 
conſtruction of 9 G. 2. As to the point of the mortgage, if that 
objection was to hold, it would be very fatal. Attorney General v. 

Meyrick is very different; there was a ſpecifick legacy of the whole 
perſonal eſtate, not given by way of reſidue; and the mortgage par- 
ticularly by name, which the truſtees particularly claimed; and it 
ſeems (for I do not enter into the point now) agreeable to that caſe 
of papiſts, who arc not capable of taking a mortgage. Here is no 
part of the perſonal eſtate given ſpecifically ; nothing but the reſidue 
which will remain after payment of the debts, funeral expences, 
and legacies; which may exhauſt the whole of theſe mortgages, 
ſuppoſing any ſuch ; which does not appear: ſo that it cannot now be 
 faid, that there will be one ſhilling of the money ariſing on the 
mortgage applicable to this charity; r7e/idue implying nothing ſpeci- 
fick, only the balance of an account after debts, Fc. which is not 
yet known until adminiſtred by the executors, in whom the whole 
reſidue veſts: or the executors may turn the mortgage into money, 
and the truſtees can pray nothing againſt them but the balance of 
an account. The other way of conſtruing this reſidue would be 
much too large, and make theſe bequeſts ſo uncertain, that the 
act of parliament might be as well made, that no perſonal eſtate 
ſhall be given. The queſtion then comes on the conſtruction of 
the bequeſt in general; to which it is objected for plaintiff, that 
this reſidue is given in fact to be applied in purchaſe of land, or 
part of it at leaſt, contrary to the ſtatute; that the court would not 
have made another conſtruction before the ſtatute, and conſequently 
ought not now: but I am of opinion, this was not then, nor is 
now, a neceſſary, conſtruction. As to the conſtruction of this clauſe, 
it comes very near to the caſe of a ſchool; for a ſchool imports, 
there ſhould be ſome place, in which the children ſhall be taught; 
for it cannot mean, it ſhould be ſub dio. So does an hoſpital import 
ſome place, in which theſe people ſhould be entertained. There is 
no direction in this will, that any part of this money ſhould be laid 
out in building an hoſpital ; for ere& as well imports foundation as 
building and therefore was it ſo conſtrued in the cife of the 
= 33 ſchool; 
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ſchool ; and ſo is erigimus conſtrued in charters of the crown 25 
private foundations. It is ſaid, if this caſe had come before the 
court before the making this ſtatute, the court would have direg,, 
part to be laid out in land and building on it, and part in laat 
for endowment and maintenance thereof: perhaps it would be g. 
it is therefore inferred, the court cannot make a different conſſruc. 
tion to evade the ſtatute: and for that a caſe was cited, Where 
was not warranted to make an alteration in marſhalling aſſet; t, 
evade this ſtatute, I own, I was not. I am of opinion, the coun 
cannot lay down a different rule of law or equity in reſpect of th, 
rights of the parties to take a caſe out of the proviſion of this |. 
tute: but'that-is a very different thing from the manner of execy. 

ting a. charity. The carrying the directions of a will for performance 
of a charity into execution is different from the other. Now befor 
this ſtatute it would be in the pleaſure of the court to have directed 
this money to be laid out in land or perſonal ſecurities, the fund: 
and the court did then frequently direct to lay out money, giv 
to a perpetual charity, in the funds, and not in lands, where the 
will did not direct to be laid out in land; as this does not. Sir J. 
ſeph Jeſyl has done it; for he took it to be in diſcretion of the 
court: and the court has done it fince in the caſe of money given ot 
collected in a perſon's life to a charity; which there is no reſtrain 
in this ſtatute from laying out in land: notwithſtanding that the 
court ſees, this goes ſo near to the miſchief, . intended to be reme. 
died by the ſtatute, that the court will not direct it to be laid out 
in land; but the funds: and, I believe, on that ground, that though 
by this ſtatute it was lawful to do it, yet, as it was contrary to the 
tenor of it, I varied a direction given by Sir William Furteſcu, 
late Maſter of the Rolls. As therefore this will has not given direc- 
tion for laying out this in land, before the ſtatute, it would be in 
the power of the court to direct it either way, ànd ſince the ſtatuts 
to direct it one way, the funds, the court ought to do ſo ; for there 
is nothing in this ſtatute prohibiting the giving perſonal eſtate to 
charity, provided it is not to be laid out in land; and the words df 
the ſtatute are applied to improvident alienations to diſheriſon df 
their heirs. If a large perſonal eſtate is left to truſtees for a charitz- 
ble uſe, which they direct, and there is no occaſſon to come to 4 
court of equity for direction, there is nothing in this ſtatute reſtran- 
ing the truſtees from laying out that in land; becauſe by the exprel 
proviſo all purchaſes to take effect in poſſeſſion are good notwith- 
ſtanding this act of parliament ; which is a matter, may perhaps 
want a remedy. If indeed theft truſtees were to come to this court 
for an eſtabliſhment, I ſhould never direct it to be fo laid out in 
land. I have been of that opinion in every cauſe before me; and fhal 
continue ſo, while I fit here: but there is nothing illegal diſabling 
the truſtees from privately doing it; becauſe the ſtatute makes good 
all purchaſes, &c, But it is ſaid, two purpoſes are to be anſwered: 


N ole 


* 


—— 
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one the erecting, the other the maintenance of the perſons: and 
- that, ſuppoſing the court ſhould take it in the latitude, I now do, 
a to the.cndowment-and' proviſion for the poor, that that may be 
anſwered by putting it out on the funds ; yet the hoſpital cannot be 
without-a building; that land ſhould be bought for that; and the 
plaintiff ought to have the benefit of ſo much, as the maſter ſhould 


think the value: I wiſh, I could come at that for this plaintiff, 


who is as much, or more perhaps, an object of charity, than any 
of theſe people, who may come into this hoſpital. It is unfortu- 
nate: but yet I muſt-'go according to ſuch rules, as will hold in 
other caſes; Suppoſe, this happened before the: ſtatute ; would it 
have been of neceſſity, any part of this money ſhould be laid out in 
land to build an hoſpital ? If the truſtees had come before the court, 
and laid a ſcheme, that a certain perſon would give a piece of 
ground to build this upon, it might be done; the court would have 
accepted it: or if they had ſaid, there were in 277% ſeveral charita- 
ble foundations belonging to the city, and they would let them 
build thereon for this hoſpital, the court would undoubtedly have 
accepted it. Nay they might have ſaid, they would take a houſe in 
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Nork for that purpoſe : there is nothing in this ſtatute refifaining tbe 


giving money to build. It is lawful notwithſtanding to give money 
to build a church. Suppoſe, the univerſities had ſtood under the 
ſame diſability, as laid on other charities: money might notwith- 


ſtanding be given to erect a chapel or hall, or add a building to 


a college. That is to be executed at once; it locks up no more 
land: one may give money to add to the buildings of any hoſpital 
in London. | 


ſurplus of perſonal eſtate given to, what I conſtrue, founding an 
hoſpital z in the foundation of which the truſtees cannot under di- 
reftion of this court lay out in purchaſe of land, but may by hiring 
a houſe in Nr, or by permiſſion in building on a common piece 
of ground belonging to the city; which is for the benefit of the 
city, The act of parliament meant to leave perſons to diſpoſe of 
perſonal eſtate for a perpetual charity: but meant to prevent the 
great miſchief of giving land for that, or money to be laid out in 
land; as that would lock up land from being uſed in a commercial 
way; which would be a detrimeot to the publick. The clauſe of 
the purchaſes in the ſtatute, I very well know, was put in relative 
to Q. Ann's bounty; and, whether that may want a remedy here- 


after, may be a queſtion, 


The bill muſt be-diſmiſſed : but without coſts, | 


NV. His Lordſhip obſerved, that the legal eſtate is made void 
by the act of parliament, which operates like the popery 
acts, | 


Vor. II. | 5 C 8 Peacock 


Nothing therefore in this ſtatute reſtraining teſtator 
from doing what he has done with his perſonal eſtate: it is a mere 


gel ge e 2h, dene 


3 Sic , — 


133 


for money difference: for it is common, that by agreement between huſband 


. ture, whether money, which ſhe may not only uſe; but by the contract may diſpoſe 


wade. poſſible to have ſuch account taken. If indeed a ſpecial caſe ha 
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Baron and M RS. Leftech having purchaſed: aireal freehold eſtate in a houſ 
3 in the life of her huſband, Admiral Zeſtock, and deviſed i 
in his life, the queſtion was, whether: it could paſs 015 0 
ing a ene covert at mak ing her will and her death? 

; Another en was, as to an account prayed of what ihe te. 
ceived out of her huſband's eſtate? 


4 * 
j * 
a , , / by 
4 . « — * 
\ 
* 0 - 


'Loxp Cnaxcz1ion, 


As to the account prayed, there is no difference between the caſe 
of a wife, who has a ſeparate eſtate of her own by agreement be. 
fore marriage, and a wife who has not, as to an account ſought of 

Afier death of money come to the hands of the wife during covertufe: that is in 
huſband and general; for J do not ſay, but a-caſe may be made for that: and i 
wife, her re. would be difficult, eſpecially in the caſe of a ſcafaring man who le 


preſentatives 


not to account 'EVETY' | thing to bis wife's management, if there ſhould be ſuch : 


received da- and wife ſhe has ſome ſeparate eſtate left for her difpofal, as pin- 


ring cover- 


ſhe * ſepa- of what ariſes out of her pin- money, as a feme ſole: then if after 
I ghee the death of huſband and wife her repreſentatives may be called u 
ſpecial caſe account for whatever'ſhe received during coverture, it might be in- 
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been made, that ſuch a wife had clandeſtinely poſſeſſed herſelf d 
groſs ſums belonging to the huſband, which ſhe endeavoured to co t 
ver by her having her ſeparate eſtate, it might be otherwiſe : but a 
no ſuchi caſe has been laid before me, nor any particulars of the : 
management between the huſband and wife except as to ſome r. 
ceipts for money on notes, which was certainly received out of mo 
ney belonging to the huſband 3 and there is a letter importing that 
theſe were loans made to her to be applied for benefit of her hub 
band; and that afterward, when ſhe received her huſband's pay, 
the diſcharged theſe ; and the tranſaction imports, that ſhe bad! 
letter of attorney from her huſband to act in that manner. Then i 
is impoſſible to take ſuch an account, or diſtinguiſh, how much of 
this money ſhe applied to her huſband's uſe, for the maintenance a 
him and his ſervants, and how much to ber own uſe, and that afte 
Account of the death of the parties. The court has laid down rules to prevent 
3 4 ſuch accounts between huſband and wife; which it is impoſſible! to 
back beyond determine according to the rights after death of the parties; as in 


th b 
e year. 255 caſe of pin — which they ne never. carry back beyond 1 
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As to the other queſtion of the houſe: agreements for ſettling Wife may ee | 
eſtates to the ſeparate uſe of the wife on marriage are very frequent, 938 bs] 2 = endl 
relating both to real and perſonal eſtate, As to perſonal, undoubt- (oft elne by. , 7 are 
edly, where there is an agreement between huſband and wife before ac in her life . — 
marriage, that the wife ſhall have to her ſeparate uſe either the 6 he ; 2 2 rr 
whole or particular parts, ſhe may diſpoſe of it by act in her life or ſcends to her © dren I * 
will; ſhe may do it by either, though nothing is ſaid of the man- beir, unleſs IT © 22 = | 
ner of diſpoſing of it: but there is a much ſtronger ground in that 924. ho 4 by Ne ec 2 
caſe, than can be in the caſe of real eſtate, becauſe that is to take fine Male, e. 5 
effect during life of the huſband ; for if the huſband ſurvives, he is marriage ; 7 LING . | 
intitled to the whole, and none can come into a thare with the huſ- y ef d . 29: 44. 4 
band on the ſtatute of diſtribution. Then ſuch an agreement binds or power over | Uno 2 2 
and bars · the huſband,” and conſequently bars every body. But it is ol r 
very different as to real-eſtate; for her real eſtate will deſcend to agreement e 
her heir at law, and that more or leſs beneficially; for the huſ- niet van 2 Tu 
band may be tenant by curteſy, if they have iſſue; otherwiſe. not: ep e 


but ſtill it deſcends to her heir at law. Undoubtedly on her mar- GA: . 5 < 5-5 
riage a woman may take ſuch a method, that ſhe may diſpoſe of unleſ 3 1 
that real eſtate from going to her heir at law); that is, ſhe may do 3 . Ae. 
it without ſine: but I doubt, whether it can be done but either by creed to be © ;. 
way of truſt or of power over an uſe. In the firſt inſtance, ſup- carried into 

poſe a woman having a real eſtate before marriage, and either be- Fe GEASS. 

fore or after marriage by a proper conveyance (if after marriage it. 

muſt be by fine} conveys that to truſtees in truſt for herſelf , 4, #2». Ac 

during her coverture for her ſeparate. uſe; and afterward that it e , + | 

ſhould be in truſt for ſuch perſon, as ſhe ſhall by any writing under —＋̊V 3 2 

her hand and ſeal, or in nature of a will, appoint; and in default 0 
of appointment to her heirs: ſhe marries, and makes ſuch appoint- 4 
ment as that deſcribed: that is a good declaration of the truſt; and 

this court would ſupport that truſt; and it could never be a convey- 

ance to the heir at law againſt this direction to the truſtees. So may 

it be done by her by way of power over an uſe; as if ſhe conveyed 

the eſtate to uſe of herſelf for life, remainder to uſe of ſuch perſons 

as ſhe by any writing, &c. ſhould appoint, and in default of appoint- 

ment to her own right heirs: this is a power reſerved to her; and 

it has been determined in this court, that a feme covert can execute p.,. ye 


a power; as in Travel v. Travel, and Rich v. Beaumont, T where the may execute _ 
. . = 


ws ſent a caſe to B. R. for their opinion {which they never „ . + 
fore), but can a ſeme covert do this ſo as to bar her heir by a barẽ 24 — 
agreement without doing any thing to alter the nature of the eſtate YZ DEL 
& na woman having a real eſtate before marriage, in confideration=< eds. 
of that marriage enter into an agreement with her huſband, that ſhe 

may by writing under her hand executed in preſence of witneſſes, or 


by will, diſpoſe of her real eſtate? This reſts in agreement; and if 


ſhe does it, though it may bind her huſband from being tenant by 
curteſy, that ariſes from his own agreement : but what is that to the 
beir at law ? Still ſhe is a feme under the diſability of coverture at 
26.0 ; the 
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the time of the act done; and if ſhe attempts to make a will, the 

| inſtrument is invalid. The only queſtion, that could ariſe, would 
be, whether ſuch an agreement between her and her huſband would 
not give her a right to come into a court of equity after the mat. 
riage to compel that huſband to carry this into execution, and 10 
join with her in a fine to ſettle the eſtate either on ſuch truſts, d 
to ſuch and ſuch uſes? And if it is ſuch an agreement, as the count 
would decree to be farther carried into execution by a proper con. 
veyance, then the queſtion may be, whether her heir at law is pot 
to be bound by the conſequences of that agreement? But that i; 
the only way, by which it could be brought in. But if the agree. 

| ment cannot be carried into execution, though ſhe might have 
5 | power to bar her huſband, it being a voluntary claim from her, and 

"4 + A the law caſting the deſcent on her Heir at Jaw, I very much doubt, 
8 2 bo it could it done. But this is clear of both theſe objeRions, 
LESLIE A, Hes for this is not real eſtate, the wife had at time of the marriage; the 
1 agreement between the huſband and wife is only as to ſuch; and con- 
, e,, ſequentiy here is not an agreement by the huſband to give the 
. e r to make ſuch a diſpoſition of real eſtate, ſhe ſhould 
purchaſe or acquire after the marriage ; and therefore her will could 

not extend to it: for though in reſpe& of the huſband, money to 

be laid out in land will be conſidered as part of her ſeparate eſtate, 

yet it is going a great way to ſay, that it ſhall be confidered as per. 

ſonal as between her heir and executor; for ſhe having made it 

; realty,” this court would ſay, it was in that manner; and ſhe ha 
rchaſed it ſo as to go to her heir; for ſhe takes the conveyance 

directly of the legal eſtate to the uſe of herſelf and her heirs, not to 

truſtees, and this by a ſubſequent act: then the legal eſtate veſts to 

the uſe of herſelf and her heirs. How can a will made during ber 

cCoverture prevent the deſcending to her heir at law ? It is impoſl- 

ble ; this being confined to ſuch real eſtate as ſhe had at time of the 

marriage. Conſequently this houſe muſt be taken to deſcend to the 

heir at law of Mrs. Leftock. 


At the bar was cited a cafe before the counſel, where a real 
eſtate of a wife was by ſettlement before marriage ſecured 
to her ſeparate uſe, and as if ſhe was a feme ſole: but no 
power given her to deviſe it: and it was inſiſted, that 4 
to the truſt of this eſtate ſhe was to be conſidered as if 
feme ſole in this court; and compared to perſonal eſtate the 
ſeparate property of the wife, to which property it is inc. 
dent, that ſhe may make a will or appointment of it. | 
was ſaid, that as to land there was a difference ; for that the 
huſband could not give her power to make a will of land; 
and that the heir at law was concerned, in not being dif 

| inherited but in ſuch a way, as that ſhe ſhould be ſecrete!) 
examined: and in that way did Milles C. J. (who ſaid, 
"EET 
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had conſulted the other judges abour it) determine, that the 
will was void, and the eſtate was claimed by Ld. Lerceſter 
as heir at law. It turned ſingly on this; that a woman, 
who had a real eſtate to her ſeparate uſe, ſhould not be in 
equity confidered as the abſolute owner of it; and that there 
was no precedent of it, though ſeveral as to perſonal : that 
this determination at the council had the ſubject of a good 
deal of diſcourſe; it ſeeming extraordinary that ſhe ſhould 
not have this in equity as incident to her ownerſhip, 


On objection to evidence in this cauſe, Lord Chancellor ſaid, that Evidence. 
though letters or books of an agent or ſervant may be read, if he 8 

is dead, they cannot-other wiſe; according to The Dutcheſs of Marl- or — = 
| borough v. Guidor; where the Lords held, that the letters of MWig- dead, allowed. 
more, though agent of Grzdct, could not be read, becauſe he was 


living, and might have been examined. 


And further, if a wife having an eſtate to her ſeparate uſe bor- wife having 
rows money, which ſhe gives a bond to pay under hand, this ſeparate eſtate, 
would give a foundation to demand the money againft her out of * 
her ſeparate eſtate, ſhe being conſidered as a eme ſole as to that; clarations al- 


and the declarations of her, the debtor, may be read in evidence, lowed. 


AfOTION in the caſe of Sir Liſter Holt for liberty to re- Injunftion to 


erect a nuſance, and then to be quieted in the enjoyment of ne d. 


it until the hearing of the cauſe. nied. 


Lord Chancellor ſaid, he had known ſeveral of theſe motions 
made, but hardly ever knew it granted by giving expreſs liberty to 
re-erect a thing pulled down. Suppoſe, a houſe was built on, what 
was inſiſted upon to be, the highway; and that was pulled down: 
the court moſt certainly would not give liberty to re- erect that build- 
ing. He therefore would not grant the injunction; but the ut- 
moſt, he could do, was to put it in a ſpeedy method of trial. 


| The general rule is, you muſt eſtabliſh your right at law, before 
Jou bring a bill of peace. 


< 
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At the Rolls. 


I'LL for ſatisfaction of a legacy out of aſſets againſt repreſenta- 
tives of executor; who, though living ſeveral years after 
Vol., II. D d d | death 
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death of teſtatrix, never exhibited an inventory, and had paid the 
2 not hole of all the other legacies. Defendants admitted aſſets of the 
IDitin | - | | 7 | 1 
inventors, executor; and it came on upon the Maſter's report. 
and having . | 


without dn. Sir Jobn Strange held theſe circumſtances a foundation to ſay, he 


wad ing had given evidence of a receipt of aflats againſt himſelf ſufficient io 
one ; evidence anſwer this legacy as well as the reſt, and the intereſt. Not exhi. 
-— for biting an inventory, which every executor ought, eſpecially in 3 
825 deficient eſtate, is an imputation upon him, whereas no lacheſs can 
in this caſe be imputed to plaintif in not calling on him. This 
though not concluſive evidence, always inclines the court to hey 
harder on an executor, becauſe he may at any time relieve himſel 
by an inventory, if he finds the eſtate deficient. He is admitted 
both at law on plea of plene adminiſtravit and on account of aſſes 
Inventory not here to ſhew, that the money, for which by ſolemn inventory on 
concluſive to 1th he has charged himſelf, has by accident, as perhaps failure of 
variation of ſome great merchant in the city, not come to his hands: ſo thy 
circumſtances. its not being finally binding is one reaſon, why:he:bught to exhibi 
+ © an inventory. Next, every executor ought after debts and funeri|. 
expences to ſee, what remains for legatees ; and, if not enough for 
all, ſhould appriſe them, and pay all in proportion: whereas his 
_ paying the reſt without difficulty within the year is the ſtrongeſ 
evidence againſt him. The rule, of which there are ſeveral caſes i 

Eg. Abr. is, that whenever an executor pays a legacy, the preſum 
tion is, he has ſufficient to pay all legacies ; and the court will oblige 
him, if ſolvent, to pay the reſt, and not permit him to bring a billy 
compel the legatee, whom he voluntary paid, to refund : although i 
Legatee, paid the executor proves inſolvent, ſo that there is no other way, the cout 
voluntarily , vill admit a bill by the other legatees to compel that legatee to re. 
china fs fund. But this is the caſe of a ſolvent executor, whoſe repreſentative 
refund to the admit aſſets: it is impoſſible therefore for plaintiff to have ſatisfactia 
enn againſt any one but the executor, who has acted ſo, as that the cout 


executor be- 7 0 0 13 - 
comes infol- will preſume him to have received aflets ſufficient for this de- 
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Caſe 63. Targus ver/us Puget, March 17 17 50-. 
| At the Rolls. | 


22 P ON a treaty of marriage the parties agreed, that, as the it 
articles in tended wife was intitled to 12 50 J. the huſband, who by a fi. 


Power of the mer wife had iſſue living, ſhould out of his ſubſtance advance 1250 


om to add and ſettle both together; therefore the wife's mother as e 


gainſt the cCutrix of her huſband, who had left his eſtate in diſtin proportion 


3 hos between this and another daughter, advances to the truſtees 1250 
by ſupplying the huſband does the ſame ; and both are laid out in government 
the words if | | | | | | uri 
wife ſhould | . 

die without 


iſſue. 
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curities in name of the truſtees. The firſt declaration of the truſt, 
chat from and after the marriage the truſtees to permit huſband to 
receive ally the dividends and profits ariſing from this ſum du- 
ring the joint lives of himſelf and wife: if the huſband ſhould die 
6: without leaving any child of the marriage, the wife to have the 
2500 J. transferred to her within a month after his deceaſe : but if 
the huſband ſhould die firſt leaving iſſue of the marriage, inſtead of 
the truſtees transferring the 2 500 “. to her, ſhe ſhould have it only for 
life for her own ſupport, and maintenance of her children : but if the 
children afterward died in life of the mother, her right of having the 
whole in the firſt inſtance on death of her huſband without iflue 
ſhould revive : if on the contrary ſbe ſhould die before the huſband, ſhe 
ſhall be at liberty to diſpoſe of by will or other writing under hand and 
ſeal 500 I. to be levied out of the capital for ſuch perſon, as ſhe ſhould 
think fit, and in default of appointment to her mother, if her mother ſur- 
wvived ber; if her mother. did not ſurvive, to her fiſter ; and all the 
ſurplus of the capital ſhould belong to the huſband to diſpoſe of it at 
his will and pleaſure. The wife had a proſpect of ſomething coming 
from France; and by a diſtin article, independent of the reſt, what- 
ever came to her that way, ſhe ſhould have the abſolute diſpoſal of it 
for the children. 


The wife died in life of the huſband leaving a ſon and daughter: 
one of the defendants, the wife's ſiſter, claimed the 500 J. 


For Plaintiff, This is a caſe of truſt- money and of the conſtruc- 
tion of articles executory ; ſo that the court has a latitude to con- 
ſtrue according to the real intent; which was to provide for the wife 
and iſſue of the marriage, and to put it out of power of the parties to 
defeat the iſſue ; and abſurdity will follow, ſhould they not be pro- 
vided for in either event of the huſband or wife dying firſt, Spalding 
v. Spalding, Cr. C.185, Kentiſhv. Newman, 1 Wil. 234. and in Co- 
riton v. Hellier, 10 Aug. 1745 on deviſe of a term for ninety-nine 
years, L. C. ſupplied the words, i he ſo long live; for that, being 
the caſe of a truſt, a court of equity had more power to mold it ac- 


cording to the intent, if it could be picked out by any part of the in- 
ſtrument. 


For defendant. The words of the deed ought to be abided by, 
and defendant intitled to this money. In Harwood v. Wallis by Sir 
William Forteſcue, late Maſter of the Rolls, previous to marriage the 
premiſes were agreed to be ſettled on intended huſband for life, re- 
mainder to wife for life, remainder to firſt, &c: ſon in tail male; re- 
mainder to all and every daughters of that marriage. Inſtructions 
were given to an attorney to draw the ſettlement, who drew it as far 
as the limitation to the ſons in tail male, Where he ſtopped, and ſaid, 
then go on as in Pippin v. Ekins ; which was a precedent, he 
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delivered to his clerk to go on from that limitation, and was a tight 


| ſettlement on the iſſue male and daughters by that wife: but the 


clerk drew the ſettlement to all the daughters of the huſband with. 
out reſtraining it to that marriage: it was executed with this miſtake. 
the plaintiff the only daughter of that marriage: the huſband by a ſecond 
wifeleft a ſon and four daughters, the defendants. It was infiſted, that 
the letting in the daughters of the ſecond marriage would make the 
firſt wife a purchaſer for them or other ſucceſſive wives to deſtryc. 
tion of the jntereſt of her only child : the draught of the. attorney 
was proved, and the ſettlement in Pippin v. Ekins : but the court 
would not admit parol evidence of the attorney to be read, and held 
that the other evidence would not do; that nothing appearing in 
writing under hands of the parties, the ſettlement could not be alter. 
ed: though there was as much more manifeſt miſtake than in the 
preſent. e court cannot give a right, though they may find it by 
conſtruQion : here is nothing farther to be done, they cannot be cal. 
led or conſidered as articles. The truſt itſelf is indeed to be execu- 
ted : but executory only means temporary articles made before mar. 
Tiage: nor are there any minutes or draught. here to amend by, 
This is therefore only matter of conſtruction of this deed : and not 
like Kentiſb v. Newman; the report of which is grounded on cir. 
cumſtances. The court never puts a different conſtruction, but 


where there is ſomething expreſs for that on the doubtful words, or 


where there muſt be a direct and abſolute contradiction on the face 
of the articles, or ſome ſtrong implication from the expreſſion of the 
deed without which it would be uncertain : but never inſerts words 
merely from a gueſs at the intent. | 


Sir John Strange. 


We muſt examine, firſt whether the court can be ſatisfel 
what was the intent? Next whether it is in the power of the 
court to direct an execution of this truſt ſo as to ſquare with and 
anſwer that; both which muſt be determined in favour of the plain- 


tiff to intitle to relief prayed? If the latter part of the proviſion is to 


be taken literally according to the expreſs words, it is to go away from 
the children of the marriage, all of it. This is ſo. unlikely to have 
been the intent, that it is natural to imagine, even to real conviction, 
that there is a miſtake in the wording, and that the intent was plain 
to provide for the iſſue of the marriage in either event. The words, 
Fon the contrary the wife dies firſt, point out plainly a dying without 
iſſue ; ſuch a dying as is ſpoke of before: otherwiſe the antitheſis 


does not hold. The court ſhould in point of conſtruction ſupp!y 


thoſe words repeated in the former clauſe. The mother advance 


nothing of her own : the huſband advances penny for penny : it 
unnatural then to imagine, it was his intent, or that of the parties 


that near half her fortune, 500 J. ſhould be in her power to gite 


away from her own children, and that even without any act by bet 


2 at 


. 


/ 


[ 
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45 which makes the abſurdity greater; for it is not giving her 
a power to diſpoſe of it or not, to keep them obedient, but to the 
ſutvivor of her mother or ſiſter. It is not likely then, that the huſ- 
band ſhould agtee to that; though perhaps if he had nothing, or 
the wife a ſuperior fortune, it might be otherwiſe, But it is more 
unlikely that the truſtees. of the intended wife ſhould agree to this, 
that every penny, of what was brought in by her, ſhould be divert- 
ed from the iſſue of the marriage: yet that is the conſequence of the 
latter clauſe ; which is therefore explained by the former words; 
and muſt be ſuch. a contrary as anſwers the other, Nor is there any 
thing in the articles contradicting this: and the diſtin& clauſe as to 
her expectation from France is a plain demonſtration, that the benefit 
of the children was in the parties view throughout ; for it is not to 
be conceived, he would ſtrip the children of this whole ſum, and 
provide for them by this remote proſpect. As the huſband had iſſue 
by a former wife, it makes the caſe ſtronger ; as he might then give 
it to them, though there might be many children by the ſecond 
marriage. Next whether this is a caſe, in which the court is war- 
ranted to ſay, the truſtees ſhall transfer this money according to ſuch 
intent, or not? I am ſatisfied, it is in power of the court to direct an 
execution of this truſt ; and I call theſe executory articles, becauſe of 
the abſolute neceſſity to come into this court to have them executed. 
80 if I was of opinion, this 500 J. belonged to the mother or ſiſter: 
the truſtees would hardly venture to transfer without it. So if the 
father was living, he muſt come into this court. This is a caſe then 
of truſt-money under power of the court to direct; and in Kentifh 
v. Newmen it 1s particularly taken notice of, that being truſt-money 
the court had power over it. That caſe ſeems entirely in point; 
exactly the ſame proviſion ; and the reaſoning of the court there 
ſtrongly applicable. The perſons, in whoſe hands it was, are not to 
have the money to themſelves; they are truſtees for one or the other. 
The wife in fact never conſidered herſelf intitled to the diſpoſal of 
this from her own children : it may be ſaid, ſhe knew, where it 
would go if no appointment by her ; but that is rather an argument 
to the contrary. It is not very material, in what light the husband 
ſaw this: yet is it plain, he did not conſider it as giving him any 
power over this ; for by his will he takes notice of it as a thing 
which would of right come to theſe children, otherwiſe he would 
have given it expreſly to them; which ſtrongly ſhews, what was 
the intent of the parties : though little weight is to be laid, except 
on what ariſes on the face of the articles themſelves. Thoſe circum- 
ſtances, on which Kentiſh v. Newman was ſaid to be grounded, are 
only thrown in at the end of the report by way of addition : the 
ground there was the intent collected from the inſtrument ; and the 
impoſſibility of a deſign to carry away from the iflue of the mar- 
rage in favour of a remote relation; and that is the preſent caſe. 
The ſiſter has an equal fortune with the wife: if there had been no 
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children, it might be reaſonable to let it be in her power to do ſotne, 
thing for her mother and filter : but never to carry it ſo far as to 6 

it was the intent, the whole ſhould go away from the iſſue in thy 
fingle event, that has happened. The defendant therefore i; not 
intitled under theſe articles to 500 J. but the whole ſum now remain. 
ing in the ſtock is diviſible in moieties between the fon and daughte; 


Lord Teynham ver/us Webb, Mar. 2, 17 50-1. 


ADY STRANGFORD, having a power over an eſtite 

created a term of five hundred years to commence after her oy; 
Grandmo. death for raiſing 300 J. per ann. for her daughter Elizabeth 4, 
ther under a during life; and from and immediately after the death of herſelf ary 


power creates Rligabeth Audley, and the ſurvivor of them, to raiſe 6000 J. to py 
term to com- 5 500 J. part thereof to and among all and every child and children 


mence after ſons and daughters, of Lord Teynham by his then wife begotten or to 
her th » be begotten, except their eldeſt ſon, in fuch parts, ſhares, and propor. 
for younger tions, as the ſaid Lord Teynham by any writing under hand and fe], 
— ni atteſted by three credible witneſſes, ſhall direQ and appoint ; for want 
DW: - of appointment then in equal proportions ſhare and ſhare alike. ll 


point: if no it ſhould happen, that Lord Teynbam by his wife ſhould have but one 
| children, to child beſides the eldeſt ſon, the ſaid ſum of money to be paid to ſuch 


her own exe- 


cutors. A child; if none except the eldeſt ſon, then to be paid to that eldeſ 
younger ſon ſon ; if no eldeſt ſon, then to go to executors and adminiſtrators of 
u 


2 Strangford. | Je I, fee ce. Kegel g3. 


Caſe 64. 


e elũded—. 


At the time of making this deed in 17 10. Lord Teynbam had bu 
one fon Philip and a daughter Mary : but afterwatd had another 
ſon, the preſent plaintiff. .Lord Teynham died in, 1723. without 
having executed his power; Philip died in 1727. not quite of age; 
on which his younger brother the plaintiff, then about eighteen, 
ſucceeded to the honour and eſtate of the family. In 1729 May 
married Mr, Webb with the privity and approbation of Lady Strary- 
Ford and the reſt of the family. Lady Strang ford died in 1730; 
Elizabeth Audley in 1732. ny 


Mr. Webb having given a note to pay his father 3 500 J. out of this 
ſum, which was to be raiſed for his wife's portion, his wife after her 
husband's death purchaſed this note for 1500 J. to which the plain- 
tiff was proved to be privy, and to have encouraged his ſiſter thereto, 
and to have aſſiſted her in raiſing the 1500 l. | 


The plaintiff uſed to receive the intereſt of this 5500 l. and pay it 
to his ſiſter and her husband: but now brought this bill to have 2 
moiety of this 5500 J. raiſed and paid to him with the intereſt there- 
of ; or that, if the defendant his faſter had received the whole us 

| re 
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reſt of the whole ſum, ſhe. might account to him for one moiety of 
that intereſt in-conſequence of his right. 


For plaintiff. The firft queſtion is, at what time this portion, 
provided for the younger children, veſted an intereſt in them ? Three. 
times may be confidered ; the death of the father, or of Elizabeth 
Audley, or the time of the term coming into poſſeſſion. There is a 
difficulty in confidering it veſted at either of the latter times ; there- 
fre it ſhall be at death of the father, when plaintiff was clearly one 
of the objects, for whom this proviſion was made ; and would be fo 
jntitled, if things bad remained in that fituation, although the term 
did not come into poſſeſſion by way of raiſing the profits of it till 
after thoſe two periods of time. The ſuſpenſion of veſting was only, 
| while the father's power of appointment continued, which ended 
with his death, being no longer executory or uncettain : and in this 
light this caſe is like thoſe determined on the doctrine of reverſionary 
terms; for, which ever way determined, the court has inclined 
ſtrongly to the veſting the intereſt independent of the commence- 
ment of the term, 1 Wil. 448. 2 Ver. 460. Suppoſe the father had 
appointed it to be equally divided, it would have veſted, and could 
not be deveſted; then it veſts equally in default of appointment. 
There is no implication of the not intending from the plaintiff's ha- 
ving the inheritance as in the caſes on marriage afticles ; for the 
plaintiff has not the inheritance of this eſtate. here is nothing in 
this deed, or in what happened afterward froth becoming an elder 
ſon, that will diveſt it: nor any caſe where the court has ſaid, a 
veſted intereſt in a younger child ſhall be takeh from him on his be- 
coming an eldeſt. There is nothing contingent in the payment itſelf, 
but from the circumſtances of the fund : the payment being only 
ſuſpended for benefit of Elizabeth Audley. Then it is the common 
caſe of a ſum to younger children, but payable at a future time ; the 
ſuſpenſion of which payment is merely on collateral conſideration of 
the perſons, who were to receive the benefit of it during their lives, 
In Lowther v. Condon * the time of payment was only ſuſpended * Cited Ante 
from circumſtances of the fund: yet your Lordſhip held it veſted, '" Rosflon 
A contingent, much more a veſted, intereſt is tranſmiſſible. The Nov. 6, 1747. 
court never takes away the benefit of a younger child's veſted portion 
tor the other children on the particular hardſhip or circumſtances of 
the caſe ; Graham v. Lord Londonderry, 24 Nov. 1746; where the 
truſt of two terms was declared, if the father ſhould have one iſſue 
male and other child or children, ſon or ſons, daughter or daughters, 
to raiſe the following portions ; if but one younger child, 5000 J. if 
wo or more, 10,000 J. to beequally divided among them; to be paid 
to the ſons at twenty-one, to the daughters at eighteen or marriage, 
which ſhould firſt happen after death of the father, or otherwiſe at 
ſuch times during his life as the father ſhould think fit, if he thought 
proper to appoint it; if any younger child died before his portion be- 
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came payable, it ſhould go to the ſurvivors, ſhare. and ſhare alike, 
as the portion of an only younger child ſhould not exceed 5ooo / if 
none lived to be intitled, it ſhould not be raiſed. At the father's 
death there were two ſons and a daughter : Lord Londonderry was 
then a younger child, but before he was twenty-one, he became el. 
deſt by death of his brother: yet your Lordſbip held, he was intitle 
to his portion as a younger child, it being to be taken as at death of 
his father: it was admitted not ſo veſted in him at his father's death 
as to have it raiſed, and that if he died before raiſed, it would not be 
ttanſmiſſible: but as he lived to twenty-one, though he became 
eldeſt before, it was originally ſo veſted, that he was intitled to his 
ſhare. In Trafford v. Aſhton, 2 Ver. 660, though an eldeſt fon wi 
expreſsly excluded, another becoming eldeſt was intitled. Chad; 
v. Doleman, 2 Ver. 528. is very different: that was an appointment 
by a father over his own eſtate : and ſuch powers are conſidered in 
larger ſenſe than powers over another eſtate : nor will that caſe be ex. 
tended farther. Deveſting is odious in law, and unleſs through ne. 
ceſſity not admitted. Several inconveniences ariſe from poſtponing 
the veſting till a time after the father's death; for that will hold 
throughout among all the younger children ; as if all, eldeſt and 
youngeſt, ſhould die in life of Lady Strangford, it would go to her 
repreſentatives; or if plaintiff's brother had lived a great while, and 
died but a little before El:zabeth Audley, plaintiff might have con- 
tinued ſeveral years, his whole life perhaps, a younger child without 
any proviſion under this deed : nay even the defendant would hare 
been in the ſame caſe ; for there no other proviſion for younger chil. 
uren under the family-ſettlement : theſe difficulties prove, the intent 
| was otherwiſe. As to the ſubſequent acts of plaintiff, ſuppoſing the 
evidence goes to the payment of the whole intereſt to defendant, no 
proof that plaintiff ever knew of any ſuch proviſion made for him, 
or that he had any right to it, or that knowing his right he intended 
it as a gift to his ſiſter ; ſo that if a miſtake, it cannot give away 
right. The court often relieves a miſtake : but will never from 1gno- 
rance of a right transfer it to another. 


For defendant, All arguments of favour are with the defendant; 
the intent being that the owner of the eſtate ſhould not come intoa 
ſhare of this portion; which would have been ſtronger, if there hat 
been more younger children: beſide defendant's husband, in whot: 
place the ſtands, has purchaſed this portion on the aſſurance of tis 
whole family, and of Lady Strang ford the giver. The plaintiff ha 

4 acquieſced twenty years; and his repreſentative might as well brich 
this bill a hundred years hence. The plaintiff became an eldeſt lon, 
intitled under his father's ſettlement to the whole family-eſtate, be⸗ 
fore he was of an age or in circumſtances to require a younger childs 
portion, viz. before twenty-one, the time of payment of ſuch por 


tions. The queſtion is, whether plaintiff by this after out 
intitk 
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intitled now to this money, and conſequently; to have all this intereſt 


refunded ? 


There are three lights to conſider this in ; in none of which can 
laintiff be intitled. Firſt as a gift out of a perſonal fund; be- 
cauſe it is a ſam of -6000/. to which Lady Strang ford was intitled, 
and for want- of appointment by her to go to her executors 
and adminiſtrators. ' Secondly as a gift out of land; for it is fo 
in it's nature, being a truſt of a term. Thirdly as being a 


proviſion in nature of 'a portion, which is very ſingular ; for 


there are determinations on portions, which will hold to no 


other. 


As to the firſt, The diſtinction is well known, taken originally 
by the civil law, and adopted by the eccleſiaſtical courts in this 


kingdom, that where the time is annexed to the ſubſtance of 


the gift, if the party dies before that time, or that event never 
happens, he never can claim that gift: but where the time of 
payment is annexed only as a circumſtance, as if payable at 
twenty-one, it is otherwiſe, veſting immediately and being tranſ- 
miſſible. Here areno words of gift independent of the direction to 
pay; the whole gift ariſing from thence; ſo that it is inſeparable 
from the nature and ſubſtance of it. It is a future time of pay- 
ment depending on events; Lady Strang ford could not tell, who 
would be younger children at that time; and therefore the perſons 
are not named; but then they muſt come within that deſcrip- 
tion: and whoever is then eldeſt, is excluded. So that the 
plaintiff cannot claim, if this was by way of legacy; and the 
execution of powers are conſidered as wills. In Atkins v. Hiccocks 
where it was a ſum of money to be paid on marriage, and there 
were veſting words before the marriage, it was contended, it 
would veſt: yet on conſultation with Civilians your Lordſhip held, 
that wherever money is given eventually in the conſideration of 


giving it, if the party died before that event, he could never 
ave it. 


But conſidering it in the ſecond light, as it really is, the certain 
rule of this court is, that wherever a ſum is generally payable 
out of land at a future day or future event, unleſs the perſon 
lives to that day, or that event happens, it never can be raiſed, 
but ſhall ſink into the eſtate for benefit of the inheritance, the 
veſting being applied to the contingency. The court alone can 


make a decree for raiſing it, the Eccleſiaſtical court having no 


concurrent juriſdiction ; and the rule of the civil law not taking 
place; this court therefore is at liberty to determine as it would 
in Caſe of a legacy if no concurrent juriſdiction of the eccleſiaſtical 
court, which this was obliged to adopt : otherwiſe the party 
Vor. II. F ff might 
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might chuſe his court to ſue in, and vary the right accordin I 
Where money is payable out of land, this court goes * 
common law; conſidering it by way of condition or covenant 
to pay the money, and determines, that it ſhall never be raiſed 
out of land; as if it was a covenant to pay to another at his , e 
of, twenty-one, no action of covenant can be maintained, if (, 
purty dies before twenty-one, the money by the common law not 


| 
| 
| 
| 
| 
being due. There is no exception to this rule; for the diſtinctiog | 
introduced in Ning v. Withers, and allowed by your Lordſhip ſine : 
is, where there are two times of payment, one applicable to the 
nature of the gift and circumſtances of the perſon, object of the F 
bounty, the other drawn from the nature of the fund and fg c 
the fake of the convenience thereof, if the time of payment ; 
adapted to the nature of the perſon is come, though the other : 
not, it ſhall veſt. -It has been attempted to have that Introduce t 
as an univerſal rule in all caſes: but as often denied. It i; q 
material to ſee Lord Talbots opinion upon it, who took the { 
diſtinction; In Brady v. Powel he held, it could not be raiſe 4 
becauſe the party died before the day; and among other reaſon f 
that it differed from King v. Withers and Broom v. Barkley, he. U 
24 the only contingency was the death of the father. Again h 
le held the fame in Bright v. Norton, 13th Fuly 1736, and dt e 
the ſame opinion has your Lordſhip always been. As in Hally, p 
Terry, Michaelmas 1738; which was a deviſe to A. after the death ſe 
of his wife, ſo as he, his heirs or aſſigns, ſhould, within twely E 
months after the eſtate ſhould come to him, pay to O. 2000. a 
O. died within the twelve months after death of the wife : you I 
Lordſhip held, it could not be raiſed, becauſe but one contin- 
gency. And in Lowther v. Condon, which came twice before 
your Lordſhip, you adhered to the fame opinion: there were tw : 
times of payment, twenty-one or matriage : he married: andit 2 
was urged on this diſtinction: your Lordſhip decreed for the D 
plaintift there: but faid, that where there was but one time df * 
payment, before which the party died, the caſes had been, that tt 
it ſhould not be raiſed. This ſhews, it is too much in taking i wi 
for granted, that, if the plaintiff had died a younger child befor 2 
the time of payment, it would have gone to his repreſentative, pe 
Here is but one contingency ſingly after the death of two perſons 15 
the deſcription, and conſequently the capacity, never happens; by 
and nothing to hinder the court from judging according to the th 
common law. " 
; F Ri 
But to conſider it in the third view, here is a grand-motht! 3 
who knew the ſettlement made on her daughter's marriage with * 
the late Lord Teynbam, and that it was a ſettlement of the whole * 


eſtate on the eldeſt fon for the time being, without any provito 
for the younger children, although ſhe brought a fortune ö 
| - - e a 1200. 
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: ,0001. which unaccountable defect ſhe had a mind to remedy 
in ſome degree, but could not do it compleatly ; for if it had 
been a proviſion. in a marriage-ſettlement for portions, mainte- 
nance would be directed for the younger children after death of 
the father; fo that ſhe did it in ſome degree, but ſtill leaving it 
in ſome meaſure to Lord Teynham. Then although it is not by a 
father or mother, it is by a parent, and under particular circum- 
ances, and in nature of a portion to a younger child as younger 
in excluſion of the elder ſon as elder. Then a greater latitude is 
exerciſed by the court in determination of portions, and all the 
conſequences of them, than is to be applied to any other caſes. 
on this ground the court implies a conſtruction from the nature 
of the gift, as Lord Talbot ſays in King v. Withers, different from 
and contrary to the words; nay that, which is not expreſſed in 
the words. There is no arguing from the caſe of portions to 
any other whatever. A younger child does not in propriety of 
ſpeech include the firſt branch : and yet the eldeſt daughter is 
always a younger child, where there is a queſtion of portions, 
from the nature of the gift, not from the conſtruction of 
language. 1 Wil. 244, 448. Firſt born, and eldeſt ſon, are 
ſynonimous: yet no doubt but a tenth ſon may become the 
eldeſt as between him and his ſiſters. The court frequently 
puts a reaſonable meaning on words ; ſometimes poſtponing, 
ſometimes inſerting, words; but this caſe does not want either. 
Eldeſt and youngeſt are often in deeds and wills underſtood in 
a ſenſe, they cannot ſtrictly bear, to anſwer the general intent. 
In Duke v. Doidge, (a) 22d April 1746, a collateral relation meant 
. |; to 


(a) Dukev. Doidge (from Mr. Neel) was to this effect. Richard Doidge by deed in 1706, AL: SF 245. gebs, 


limited lands (which were ſettled on him and his eldeſt ſon Richard and their heirs) after their 
deaths without iſſue male to che uſe of their executors for 1500 years in truſt, that if Thomas 
Doidge ſhould at commencement of ſaid term have more ſons than one, or one only and one 
or more daughters, out of the rents and profits or by mortgage or ſale to raiſe for the portions 
of all and every fon or ſons, and daughter or daughters of Thomas, ſach ſum, not exceeding 


oo l. as the ſurvivor of ſaid Richard the elder and younger ſhould by writing, &e. or by fi 
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Elder ſon un- 
provided for 
by collateral 
relations con- 
dered as a 


Vill appoint; and in default thereof to raiſe 1500 J. for the portion and portions of ſuch ſons Juαger. 


and daughters equally to be divided, payable at the end of fix months after commencement of 
ſaid term: but if no ſuch younger children be living at commencement of the term, or if the 
perſon next in remainder intitled to the inheritance ſhould pay ſuch portions, or the ſame ſhould 
be raiſed, the ſaid term ſhould be ſurrendered ; and from and after determination of ſaid term 
to the uſe of ſuch ſon of Thomas as Richardthe elder and younger, or ſurvivor of them, ſhould 
by deed or will appoint, in tail male; and for want of ſach iſſue or appointment to the uſe of 
the firſt and every other ſon of Thomas ſucceſſively in tail male; and for want of ſuch iſſue to right 
heirs of Richard the elder. Richard the elder and Thomas died in life of Richard the younger ; 
who by deed in 1716 appointed the premiſes after determination of faid term to uſe of 
Richard, third fon of Thomas and heirs male of his body, directing that he ſhould be the ſon of 
Thomas, who ſhould firſt take, with power to revoke {aid appointment; and in 1732 dies 
without iſſue, and without revoking, or making eppointment of any ſum for younger children 
of Thomas. The iflue of Thomas living at commencement of ſaid term were three ſons and 
one daughter, George, Robert, the ſaid Richard, and Anne. The bill was by George the 
2 - and the queſtion, whether he was intitled to a ſhare of this 1500/7. as a younger 
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to make a proviſion for younger children, thoſe who wanted 
that proviſion as not having the eſtate : your Lordſhip there 


. conſidered eldeſt as youngeſt, et e contra, from the nature of the 


gift; which is a ſtrong inſtance : nor is this conſtruction con. 
fined to portions from a parent. Another head, on which the 
court has taken great latitude, is the death of a child befor. 
the portion wanted ; implying from the nature of portions thy 
a man would not burthen the eſtate ; which is to ſupport the 
honour and name, for the ſake of adminiſtrators, who could 
not want portions ; and therefore that they ſhould not be raiſed, 
though the words were ſtrong for veſting ; as in Tourngy v. 
Teurnay and Bruen v. Bruen, both cited by Lord Talbot in King 
v. Mitbers; in which caſes if it was any other thing than : 

rtion, as if a legacy out of a mixed fund, it would be raiſe. 
able. On the ſame ground is Warr v. Warr, Eg. Ab. 26g, 
though intereſt given in mean time, that will not make it 
raiſeable in caſe. of portions; as held by your Lordſhip in Boycot 
v. Cotton, 24th November 1738 ; though it would in every other 
caſe. This latitude, the court rightly exerciſes, is not arbitrary; 
it is the more effectually to get at the meaning of the parties, 
to ſave it from blunders, and do juſtice ; as that intent would 
be defeated, . if the court did not imply a great deal from the 
nature of the thing. In a queſtion between adminiſtrator of a 
dead child and the heir of the family, the court leans in favour 
of the heir, not of a ſtranger. Between an eldeſt ſon and 
younger children, the eldeſt having the eſtate, the court leans 
in favour of the younger ; becauſe if the eldeſt takes a ſhare 


with them, it is through miſtake, and not from intent; and 


on that inclination is Doleman v. Chadwick to be ſupported; 
for that ſeems a ſtrong determination, and would hardly hold 
in any other given caſe than that of portions ; becauſe there 
was an abſolute appointment, whereby it veſted ; and no power 


reſerved to appointor to controul that appointment, and con- 


Per Car. No queſtion, but where a proviſion is made by a father either by will or ſettlement 
for younger children, an elderwnprovided for ſhall be deemed ſuch ; and the ground is, that 
every branch ſhall be provided for, the court not conſidering the words e/der or younger, 
Suppoſe this had been by marriage ſettlement, on the authority of the caſes cited, he would 
have taken as a younger child; and no diſtinction between marriage-ſettlements in ſuch a cale 
as this, and where the ſettlement is by will or voluntary deed, where the proviſion has moved 
from a parent. The next queſtion is, whether any difference, where the ſettlement is made by 
a father's brother to a collateral relation, a nephew, &c. and it is manifeſt, that the brother, 
old Richard, meant to provide for all the branches of his family, and that every child of bi 
brother Thomas ſhould have ſome proviſion. The difficulty ariſes pn the introducing the word 
younger, It is righily obſerved, that in the former parts the contingency is, if he ſhould bave 
more ſons than one; which is, more than one who ſhould have the eſtate. Newnger as 2 le- 
lative word without any antecedent is to be rejected, and the ſame as if it was to ſuch ſons, © 
ſhall be over and above one. No caſe comes up to this : yet they all are, that every child 
except the heir is conſidered in equity as a younger; and that elderſhip not carrying the ellat? 
along with it is conſidered not ſuch an elderſhip, as ſhall exclude by virtue of ſuch clauſes : 
and it would be hard, that the right of elderſhip ſhould be taken away, and yet not have be- 
neſit of it as a younger child, DL IT | | 
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nently according to Hele v. Bond in the Houſe of Lords it is 
ay as wall as any other deed : but it is allowed, be- 
cauſe it was a caſe of portions. It appears to be well thought 
of and well argued, and has received a ſanction in Jermyn v. 
Fellows from Lord Talbot, who without impeaching diſtinguiſhes 7 53. 
another caſe from it. It goes a great way; and it is not ne- 
ceſſary for the defendant to contend for ſo much: but it is 
ſtrong to ſhew, that the court ſays, the condition is annexed 


to the capacity of the taker ; which if he does not anſwer at I ; 
the payment, he ſhall not take. The preſent plaintiff became | 
eldeſt, long before it was payable, and before he wanted the 9 


portion of a younger child; and if he had become eldeſt when 
1 mere infant, it could not ſurely be the intent, that he ſhould 
have a ſhare of this portion. If the competition ſhould be not Al 
between the eldeſt' ſon and younger children, but between the 9 
eldeſt and himſelf, that would be a different conſideration ; "6 
which was Lord Londonderry's caſe ; where the queſtion was TY 
only, whether it ſhould fink into the eſtate ; and the reaſon, 44 
why it ſhould not, was from the words of the ſettlement ; and 1 4 
no room to imply any thing from the nature of the portion ; 15 
for the ſiſter was not at all affected by it. That caſe was go- i 
verned on particular reaſons. In Lomax v. Holmden, 22d Ful 1 
1749. non Lordſhip held, firſt ſon meant ſuch, as Perf be Ante. 2 4. 2 ge. 1 
eldeſt at death of teſtator; and the ſecond in birth came within 1 
that deſcription. In Bright v. Norton there were two daughters if 
objects of the truſt : yet becauſe but one then. alive, that one "1, 
ſhould take the whole -as an only daughter : whereas, if that 1 | 
| 


other had lived to the time, when the truſt-money was to be 8 ; 11 
paid, it would be otherwiſe. As to the inconveniences objected, © 
allowing them in full force, the anſwer is, that the parties apply 5 | 
their proviſions to probabilities, not to poſſibilities. It was ſi 
improbable, the children ſhould be married, or arrive to a great a = 
age during life of thoſe two old women : but, taking it in the 1 
ſtrongeſt light, it is but Caſus omiſſus; which is no reaſon, it 1 
ſhould be conſtrued contrary to the intent. That does not + a 
hurt an act of parliament ; as the legiſlature might not have +008 
it in view. So Lady Strang ford might not have this in view: 1; 
atherwiſe would have provided for it. As to the objection from il 
the death of all the children in life of Lady Strargford whether 14 
at would go to her or her repreſentatives, the ſame inconvenience Ih 
would ariſe in the event, to which the plaintiff refers the veſting; 
for if they had all died in life of the } <9 it would have gone 
back in the ſame way, becauſe nothing veſted till death of Lady 
Strang ford. This caſe is only ſaying, if any of the younger 
children ſhould come to be an eldeſt ſon, before the time ſhould 
happen, he ſhould not have it; which, if it had been ſo in 
terms, would have been approved of; ſo that there is no abſur- 
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dity in it: and people often now inſert a clauſe of that kind 
going into the language of the court in modern ſettlement. 
and ſo the family underſtood it, though they did not Preciſely 
pen it ſo. Suppoſe an eſtate to A. for life, &c. in ſtrict ſettle. 
ment, remainder to B. till A. has a ſon, B.'s is a real veſt 
remainder, which he can convey as ſuch, and join in a re. 
covery of it: and yet when a fon is born, it is deveſted, and 


that recovery defeated. So that it is not its veſting, and going 


to repreſentatives ſhall prevent deveſting; which, though fad 
to be odious, is not unknown in the law ; for it happens in 
every marriage-ſettlement almoſt ; as in the limitation to all 
and every child it veſts, and deveſts on the birth of other 
children. i TT 


But ſuppoſing the firſt queſtion doubtful, the ſubſequent tranſ. 
actions are enough for the court to lay hold on from the family! 
ſettling this doubt; Lady Strang ford being privy to defendant) 
marriage had on foundation of this portion, and full conſiders 
tion given forit. That indeed will not bind the-right of plaintif 
then an infant: but yet, poſſeſſed of all the family-eſtate, out 
of which his ſiſter has nothing, it would be hard to reſort to the 
rigid right. Then a little evidence would be ſufficient to ſhey, 
the plaintiff did not intend to have this: but he has acquieſced 
twenty years, and that not filently ; being the hand by which the 
intereſt was paid to his ſiſter and her huſband, and procured het 
to pay the compoſition. Where one perſwades another to buy an 
eſtate, on which he has a mortgage, = will be poſtponed. The 
only anſwer 1s, that plaintiff knew not his own right : that 
ſhould be proved. Ignorance of fact will excuſe, ignorance df 
law will not. The miſtake muſt appear clearly, and be them 
how diſcovered. It will be preſumed, if he knew his right, he 
meant to give it to his ſiſter out of natural affection. The fact he 
muſt know, and then will be preſumed to know the law. He 
muſt have known his family- ſettlement, that his ſiſter has thereby 
no portion, and muſt have aſked, how ſhe came intitled to that 
portion. The bill was but in 1749; and the court leans extreme) 
againſt demands after ſuch acquieſcence; on which the court las 
more or leſs ſtreſs according to the nature of the thing and ci- 

cumſtances. | 


LORD CHANCELLOR. 


This is to be conſidered on two parts of the caſe. Firſt on the 
conſtruction of the declaration of the truſt of the term: next on 
the ſubſequent tranſactions, which are inſiſted on as a waver d 
acquieſcence on part of the plaintiff. | 
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The Eft is che principal; it is material to determine the rights 
e of a large field of argument, and has been 
a ed ſo as to take in a great variety of caſes and determinations 
- "his court. It is certain the head of portions, or any other 

viſion for children eſpecially 2 children, admits of a 
1 variety of determinations here, and of judgments on cir- 
gumſtances, than perhaps any other head; but in the preſent caſe 
t is not neceſſary to enter into all that. Though I cannot ſay, 
this is abſolutely free from difficulty, yet on the beſt conſidera- 
tion and attention I am of opinion, the plaintiff is not intitled in 


head of caſes relating to legacies by will out of the perſonal eſtate, 
and the rules of the Eccleſiaſtical court in determinations of caſes 
on legacies, 3 tkis court follows on legatory caſes) they are 
all inapplicable to the preſent, which has no relation to it; being 
a caſe ariſing not on a will, having nothing teſtamentary in it, 
put on a'deed, on the truſt of a term, the conſtruction and 
execution of it in this court. Next alſo the rules, laid down 
and eſtabliſhed in this court as to ſums of money by way of 
portion or proviſion for children charged on land finking into 
the eſtate, theſe caſes and rules are not applicable ; becauſe in 
reſpect of the preſent parties, and the rights they claim, I am of 
opinion, this muſt not be conſidered as a ſum of money charged 
on land. As to that point wherever this queſtion has ariſen, it 
has been between the owner of the land and inheritance, and the 
perſon claiming the benefit of the charge ; and in all thoſe caſes, 
if the claimant of the money has died, before the time of payment 


ſubject matter of the preſent conſideration is a- ſum of money, 
which muſt in'all events be raiſed out of the eſtate; for if none of 


but be raiſed for the executors of Lady Strang ford, who had a 
power over this eſtate, and created the term: ſo that the conteſt is 
between perſons claiming the intereſt of this as a chattel intereſt, 
and not with the owner of the inheritance ſubject to the charge : 
this therefore is out of thoſe caſes. 


The queſtion then remaining is, when this ſum of 5509/. 
according to the terms ſhall abſolutely veſt to all intents and 
purpoſes ? Firſt this I muſt obſerve (which is a material part of 
the caſe, and uſed as an argument on both ſides, but cannot be 
an argument for the plaintiff,) viz. that here is no particular time 
mentioned in the deed, at which it is to veſt, not twenty-one or 
marriage; and that diſtinguiſhes it from Butler v. Duncomb ; in 
which according to Peer Williams (where it is correctly reported) 
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ity to have this money raiſed for his benefit. As to the firſt 


has come, or the contingency happened, it ſinks into the eſtate, Where 


| a . charge ſinks 
in favour of the owner of the inheritance of that eſtate. But the .. 


the objects ſhould be in being, it ſhould not fink into the eſtate, 


1 Wil. 448. 
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the veſting before the commencement aroſe from thoſe word, 
payable at twenty-one or marriage: but there being no ſuch 
words here, it is left at large, and muſt ariſe from conſtruction 
The queſtion is then, at what time it is to veſt ? Four time; 
may be mentioned for that: firſt the time of the execution d 
the deed-; for children were in being at that time: ſecondly the 
time of commencement of the term in poſſeſſion, the death d 
Lady Strang ford: thirdly the death of the father; fourthly after the 
death of Lady Strang ford and Elizabeth Audley, when the money 
was to be raiſed and paid. | x: 5 | | 


The plaintiff has ſuppoſed, this could not poſſibly be veſted à 
Veſting not any time before the death of the father by reaſon of the power d 
— a Wu ap. the father. Now I do not know, that that neceſſarily follows; fo 
point. it might be taken to be veſted in ſome perſon or other ſubje& u 


his power of varying the proportions, it being to all the children 


not to ſuch as he ſhould appoint; for if it had been ſo, it woll, 


be neceſſarily ſuſpended, and nothing could have veſted, ti 

4 2 he had executed his power; which differs it from the late caf 

Navel, of The. Duke of Marlborough v. Lord Godolphin ; therefore I 0 

11.750. not ſee, (though I give no abſolute opinion on it) that it ne- 

ceſſarily follows, that it is to be ſuſpended till the time of the 

death of the father; for his power would operate over it notwith- 
ſtanding. „9 

But can the time of veſting be abſolutely at the time of the 


execution of this deed? There is one thing, the plaintiff 
.counſel have ſaid, which would make the conſtruction relate t 


that; for it is ſaid, that eldeſt ſon means eldeſt in being at the | 


time of making this deed : if fo, why ſhould not alſo yungr 

children relate to the execution of the deed. ? Why ſhould one be 

confined thereto more than the other? If then it is not to relate 

to that, the true conſtruction muſt be a continuing eldeſt {on u 

ſome period of time running on farther. To conſtrue this to r- 

late to the time of the execution of the deed, and to veſt then, 

would be abſurd, and plainly defeat the intent, which was b 
Limitation take in all the younger children of her daughter: but to ſhe tix 
3 uncertainty of veſting in caſes of this kind, ſuppoſe more young 
ſions and in- children living than one, and it could have veſted, it would be 
OY ſubject to deveſt: and it is truly ſaid for defendant, that in al 
- limitations whether of real or perſonal eſtate if it does veſt 

the firſt born, on the birth of others it deveſts in order to anſwet 

| purpoſes of families and intent of the parties: and in Stevens! 
Tale 228. Stewens there was a great confuſion of that intereſt: and yet B. N. 
on a caſe made for 1 — court held, it might be to anſwer the pur 


poſes and occaſions. 
| 4 


in the Time of Lord Chancellor Hazpwicks. 


zs to the next time af veſting, the commencement of the tetm 
in poſſeſſion, was it to veſt in the children in being at that time? It 
3 opt of Butler v. Duncomb.; becauſe in that-caſe there was a parti- 
cular time, twenty-one or marriage, which the court held neceſ- 
ſary to compel the veſting at that time; nothing of which is in 
the preſent : but it would be a ſtrange conſtruction to ſay ; it ſhould 
he abſolutely. veſted to all intents, whenever the term happened to 
commence by death of Lady Strangford ; for ſhe might have died 
jn life of both father and mother: ſhould it veſt in the younger 
children at that time? Other younger children might be born after- 
ward, who certainly ſhould not be excluded, but be let in by de- 
veſting : but ſhould any part of it be veſted at that time? The con- 
ſequence would be contrary to the intent of the parties: viz. that 


if any of thoſe younger children in being at time of the commence- 


ment of the term had died in life of the father, the ſhare of that 
child would have gone to that father, who would have taken all 
perſonal rights veſted in that younger child ; conſequently it would 
take out of the proviſion intended for the younger children, and give 
it to the father; which is ſtrong againſt / ates iS this abſolutely 
veſted at time of the commencement. n 


o © 
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As to the third time, plaintiff inſiſts it ſhall abſolutely veſt in the 
younger children at time of the death of the father, and never de- 


veſt. Confider the conſequence of that: the father might die lea- portions not 
ving a wife and children, ſome of them very young; and if this to 


was ſo abſolately veſted in them, on the death of any of tender 


nefit of the repreſentative. That would be contrary to Bruen v. 
Bruen, and to Tournay v. Tournay, where no time was mentioned, 
yet as the child died, before the time it could want a portion, and 
this was intended as a portion, it ſhould not be raiſed for the repre- 
ſentative of that child. This miſchief would happen, if it veſted 
at death of the father. | | 


As to the next point of time, contended for on the part of defen- 
dant, for the veſting when the money was to be raiſed ; and therefore 
compared to caſes of legacies, where there are no other words of gift 
or legatory words but the direction to raiſe and pay (as it is here) 
and that it cannot veſt before, being a gift at that time only ; now 
I think, there may be a good deal of inconvenience in ſaying, that 
to no purpoſe or in no manner it ſhould veſt until that time ; for if 
all the younger children had died in the life of Elizabeth Audley, 
who might have lived a good while, and it was never to veſt until 
then, it would have gone abſolutely to the eldeſt ſon ; and though 
2 younger child had married, and wanted its portion ever ſo much, 


according to that doctrine that child would be entirely defeated of 
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be raiſed for 
repreſentative 
| | | ? "yy ; of child dying 
years, the mother muſt have ſhared with the ſurviving children, and before he 


the money would be raiſed to the prejudice of the ſurvivors for be- wanted it. 


I% Rn 
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its portion and proviſion, though married and left children, , 
that inconvenience might have fallen on defendant herſelf, for th 
if the had died before Elizabeth Audley, and though her baden 
relied on this portion, her family could have no benefit of it, and 
it would have gone to the elder ſon. 


Then it is neceſſary for the court to take a middle way in de 
conſtruction of this declaration of truſt and in reſpect of the wg, 
ing, if the court can find it out. I will fay once for all, notwil. 
ſtanding this is a voluntary proviſion for younger children by; 
grandmother, not by a father on marriage - ſettlement, yet I muſ 
conſtrue this proviſion, as the court will do proviſions by ſettlemem 
on marriage of the father and mother of ſuch younger children. 
for it was plainly ſo conſidered by the parties themſelves ; and wit 
this view probably they truſted to her making a proviſion for th; 
younger children; and ſhe did it: but did it as a, parent Providing | 
for the younger children of her daughter, who were fo nearly de- 
ſcended from herſelf: and a grandmother in this court is often 
conſidered as a parent. Tf then it is to receive the ſame conſtruc. a 
tion, what is the middle way to avoid all the inconveniences and 
many abſurdities, which. would ariſe from conſtruing. this money 
abſolutely veſted at any of theſe times? The ſame that was taken 
by Lord Cowper in Doleman v. Chadwick ; which is the true way to 
avoid them. It is a very ſtrong authority, and the arguments pro- 

perly urged there; for it appears to have been liberally argued and 

fully confidered, and was conſidered as an authority by Lord Tal- 

bot ; for he does not object to, or attempt to weaken it. Lord 

A latiude of Cr went plainly on this: he found it eſtabliſhed by the prece- 
conftrution dents and authorities of this court, that the words younger children 
to words had received a prodigious latitude of conſtruction to anſwer the oc- 
Jener un cafions of families and intent of the parties, often conſtruing an eldeſt 
Such as are daughter to be a younger child: that is carrying the words very 
2 — much out of the natural into a foreign and remote ſenſe to anſwer 
take not the the intent: and he found it determined, that an only daughter, 
eſtate, though not younger in compariſon with another, ſhould be conſi- 
8 dered as a younger child, where a proviſion was made for younger 
until time of Children, and no other proviſion, and the eſtate limited to go over: 


payment, — and there have been caſes, where a younger ſon becoming an eldeſt 
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1 children ſhall be conſidered ſuch, as do not take the eſtate, are not 
the head and repreſentative of the family: Lord Cowper, having 
found this, from thence inferred a tacit condition, that the capacity 
of being a younger ſon ſhould continue, until the time of payment 
came, and therefore made that determination, though the father 
had actually executed his power. Taking it in abftrafo merely 3 
+ | a 


E 27, 


hether th | JF" 
— 4 under certain circumſtances has been conſidered as an eldeſt to ex- 


pointment clude him from the benefit of the portion, and therefore the rule 


2 or laid down by Lord Harcourt in Beal v. Beal has been, that younger 


Il 
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an execution of a power, it could not poſſibly be maintained upon Power, with- Ee. A= 


the general rules; for the rule of law is, that if a power is given 
to be executed, and is once executed in life of the party, and no 

wer of revocation reſerved, it cannot be revoked and executed 
anew: it was ſo held in Hele v. Bond and other caſes: but the 
| round, Lord Cowper went on, was, that the continuing of the ca- 

\city to the time of the proviſion taking effect in point of payment, 
yas 2 tacit or implied condition going along with the appointment. 
Now ſuppoſe, the father had executed his power in his life, ap- 
pointing ſo much of this money to the plaintiff, ſo much to his 
ſiſter, and to the reſt if he had more children; and afterward the 

plaintiff by the death of his elder brother in the father's life had be- 
come eldeſt; and the father had executed a new appointment 
among thoſe, he thought,” remained younger after that: that would 
have been directly good within this authority of Doleman v. Chad- 


wick; for it is impoſſible to ſay, the firſt appointment ſhould take“ 


place, and the ſecond not, conſiſtent with this authority ; which 
has ſtood, and ſo far allowed in Jermyn v. Fellows, Now how 
does the, preſent caſe differ from that? For if this conſtruction of 
the power being executed ub modo and the tacit condition is to be 
implied in the execution of the power, it muſt be implied in the 
direction in default of appointment, there being no difference be- 
tween the one and the other, the objects being the ſame: the youn- 


er children cannot be conſtrued to mean one thing in caſe of de- 


lt of appointment, and one thing in the execution of the power: 


it muſt be the ſame meaning in both: it follows equally, in the 


direction of what is to be done, and who is to take in default of 
execution. And though what Lord Cowper did, looks like taking 
a great latitude, and ſtruck one at firſt, yet on conſideration it was 
a-very. reaſonable conſtruftion, made to anſwer the intent of the 
parties and avoid inconveniences and abſurdities, agreeable to the 
general grounds of the court in conſtruing the words younger 


children, in which a greater latitude is taken to anſwer the intent 3 


out revocation . 
reſerved, 


once execu- 
ted, not to 


be revoked Rec. >> Dh 


for if Lady Strang ford at the time of making this deed had been 
aſked, if ſhe meant, that a younger ſon becoming an elder, and ha- 


ving the eſtate, ſhould have part of this, ſhe would have ſaid 20. 


It was truly ſaid, that in modern ſettlements people have been ſo 


cautious as frequently to inſert a clauſe and condition, that if an 
one of the younger children, provided for by the truſt of that term, 
| came to be eldeſt, his ſhare of the portion ſhould go over exactly 
agreeable to the reaſoning of Lord Macclesfield in Butler v. Duncomb. 
This is very different from Lord Londonderry's caſe, which has been 
truly ſtated ; for there no conteſt was between him and his ſiſter, 
but between him and his own eſtate, he having been a younger child 
at the death of his father, and now come to have the ſettled eſtate : 
there was no perſon before the court to oppoſe it: nor was it much 
argued. The court, on conſideration that there had been many caſes, 
in 
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in which a man had come to be owner of aneſtate ſubject to a Charos 
for the benefit of the ſame perſon, where the court conſidered the 
eſtate and the charge to be different things, and directed the char, 
to be raiſed for his benefit, did it in that caſe; and particularly K 
this ground; that in the concluſion of the declaration of truſt of that 
term there were particular clauſes, on which the truſt thereof ſhoul 
ceaſe, and this was none of them; and therefore, as there was none 
concerned to diſpute it, directed it to be raiſed: but it may hereafter 
perhaps be a queſtion between Lord Londonderry and his eldeſt ſon 
if that ſon ſhould diſpute it. On the firſt point therefore I am d 
opinion, that the conſtruction on the truſt of this term according ty 
the intent of the parties and the authority of Doleman v. Chaduick i 
with the defendant, and, I will repeat it again, what I principally rej 
on, is, as to that caſe, that there is no ſound diſtinction between con. 
ſtruing that tacit condition of the continnance of the capacity of: 
younger ſon in the execution of appointment of the power and h 
default thereof. 7 N Fork 


But if this is ſtrong, the ſubſequent tranſactions are very material 
| As to the marriage of defendant, the plaintiff being then an infant, and 
| Infants may mot at all, as far as appears by the evidence, conuſant of or encouraging 
be bound, if it, nothing of that can bind him, It is an aggravation of the hard- 
2 . ſhip of the caſe ; but if people miſtake their right, and accept a con- 
whars — veyance, or ſecurity, or ſum of money with their eyes open, it cannot 
in tail aged be helped. The plaintiff was then nineteen years of age; and if he 
grelle a had been privy to the tranſaction, unleſs he had been clearly ignorant 
mortgage of of his right, it might have affected him; for there are caſes, wherein 
the eſte. an infant may be bound. There was a caſe, where an infant of 
nineteen years old was an iſſue in tail, and ingroſſed a mortgage-deed 
of that eſtate ; the court held, that act would exclude him, and 
would not ſuffer him to diſpute that by reaſon of concealing his 
right. But the next tranſaction is ſuch, as is a ſtrong affirmance cf 
the right ; for though it is a compoſition on the part of defendant's 
Huſband with his father, it is a compoſition of the whole ſum ; and 
the 3 500 l. exceeded the ſhare, the wife would be entitled to upon 
the conſtruction contended for by the plaintiff, To have acted pro- 
perly the plaintiff ſhould have acquainted her, that he had a demand 
on this ſum ; but it is ſworn, that at none of the times mentioned af 
this tranſaction or receipt of the intereſt the plaintiff infifted on thi 
right. Poſſibly the plaintiff had been ignorant of his right: butto 
make any thing of that it ſhould have been put in iſſue in the bill, and 
charged, that he was ignorant of his right; and it would have been 
very material to have charged, at what time the plaintiff came to the 
knowledge of this; which might have been very capable of procl. 
Nothing of that appears, but an acquieſcence, and receiving the inte- 
reſt for his ſiſter. I make no farther uſe of this but as a corrobom- 
ting circumſtance to ſtrengthen the. opinion given before; "oy 
hs | wou 
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Jonld have greatly weighed in turning the ſcale, if the firſt point 
— om ET: and really, if this matter had been put in iſſue 
ly the anſwer, I ſhould have diſmiſſed the bill with. coſts : but not 
Nang ſo, the plaintiff had no opportunity to anſwer it. | 


1 determine it conſequently on the firſt point, on which there 3 
difficulty, as admitted on all hands; therefore the bill maſt be diſ- 
miſſed without coſts. 


Lloyd verſut Tench, March 6, I7 50-1. Ca 65. 
A. the Rolls. | „ 


LIZ. BUR RKIN died inteſtate in 1748. never married, and gunt of inteC- 
| having neither father, mother, brother, nor fiſter : but ſhe tate, where 
left the "plaintiff, daughter of her ſiſter, and the defendant gg tes“ 


Viliam Philips, fon of her brother, and the defendant Sarah Bar- elch vic 
nard her aunt, who took out letters of adminiftration to her. _ mg 


a 6 | v, 4 g , Se. ar rib - 
The conteſt was, between whom the reſidue of her perſonal eſtate ran — 4 
was diſtributable ; whether in moieties between the nephew and _— in the 
33 5 3 * | ird degree, 
niece, or in thirds letting in the aunt for a ſhare ? | 


on a queſtion between the mother of inteſtate and the nephew and 
two nieces, all children of a deceaſed brother, Lord Chancellor held, 
they ſhould take with the mother. In Walks v. Hodſon 1740. 
Lord Chancellor held, a poſtumous child, born after inteſtate's death, 
ſhould be held a brother or ſiſter of the inteſtate within the words 
of the Sf, 1 J. 2; which being a continuance of the St. C. 2. muſt 
be conſtrued, as if the Sf. C. 2. was repeated therein. In Nelſon's 
Lex Teſtam. it is held, that children of brothers and ſiſters ſhall 
exclude all other collaterals, as uncles and aunts ; which is the pre- 
ſent caſe, ., The ſtatute directs a diſtribution to the next of kin and 
their repreſentatives, which muſt be in the deſcending line; to 
which repreſentation the ſtatute puts a period after brothers and 
liſters children. = x | 


_ Againſt the aunt was cited Stanly v. Staniy, 15 May 1739. where : wil. 444. 


For the aunt. . Stanly v. Stanly depending on the conſtruction of 
the St. J. 2; which was merely introductive of a new law, put- 
ting the mother on a par with brothers and ſiſters. Wallis v. Hodſon 
was ſo held, becauſe ſuch child has been always looked on as a child 
in being, ſo as always to take under the Sz. of Diſtribution : fo on 
the city-cuſtom an infant in Ventre is looked on as. a, child, who 
takes a ſhare, The contending parties are all equally of kin to the 
inteſtate, being all in the third degree. If no brother or ſiſter re- 
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On St. of 


 diftribution 
the rule of 
degrees of 


blood taken which have come in judgment ſince the St. of Diſtribution either a 


from the ci 
hw. 


widow, an uncle, and two nieces : the nieces brought a bill, inſiſting 


light, obſerve; what direction the ſtatute has given as to the inteſtacy 


as a new caſe, never judicially before the court; and as ſuch, argu- 


the widow was intitled to a moiety) whether the other moiety ſhould 
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mains alive, bot all leave childreh, they all take per capita; jy 
where one brother or ſiſter is ing, always a diſtribution in ftir 


Sir Jobn Strange, having taken time to conſider, now gave hl 
decree. N 
Some things are ſo clear, they need only be mentioned: as 61g 
in all queſtions on the St. of Diſtribution the rule to go by in com. 
puting the degrees of proximity of blood muſt be taken from the 
Civil law ; and on this ground and foundation ſtand all the caſey, 


law or in this court. Next that, computing the degrees in this cat 
by the rule of the civil law, the three contending parties ſtand i 
equal degree as next of kin tothe inteſtate, vig. each in a third depree, 
and the computation muſt be in this manner: as to the aunt, the fl. 
ther is one degree, the grandfather a ſecond, and the aunt a third: f 
as to the hephews arid nieces the father is one, the brother two, 20d 
nephew and niece in, the third degree. Standing therefore in thi 


in queſtion ; under the words of which the aunt, nephew, and nice, 
being in equal degree to the inteſtate, will be intitled to an equal ſhare 
unleſs by any eonſtruction put on this act, applicable tothe preſent cal 
the court is warranted to depart from theexpreſs words, and æxclude the 
aunt : but for this no ſufficient reaſon is offered. This was treated 
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ments are drawn from determinations made in other caſes on the ſla. 
tute: but I have found, that in more inſtances than one the very 
point in queſtion has been before the court, and determined in f. 
vour of the uncles and aunts, admitted to an equal diſtribution with 
nephews and nieces. The firſt caſe is Page v. Cook, Rolls, 24 hun 
17423 for which the Regiſler has been ſearched, Lib. B. fol. 432; 
where Samuel Davis died inteſtate in 1729. witheut iſſue, leaving 


they were intitled to a diſtribution as next of kin excluſive of the uncle, 
The uncle by his anſwer infiſted, he was intitled in equal degree 
with them, and had libelled in the Eccleſiaſtical court againſt the 
widow and adminiſtratrix, who brought a bill for an injunction 
therefore and to have the account taken. ' An injunction had been 
granted; and at the hearing the only queſtion was (for it was agreed, 


to the nieces as next of kin, and exclude the uncle, or that the 
uncle ſhouſd have an equal ſhare with them. It was held by thc 
Maſter of the Rolls, that clearly the nieces and uncle are in equal de- 
gree of kin, each in a third degree from the inteſtate computing ac. 
cording to the rules of the Civil law to the common anceſtor ; the 
father one, grandfather two, and the uncle the third; ſo the father 
one, brother two, and the nieces third ; and that the nieces, taking 
I | | as 


— 
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next of kin under the ſtatute, take per capita, and never per ſtirpes 
2 e reprefentatrones : which'is a full authority in favour of the aunt, 
and anſwers the argument uſed for the nephew and niece, which 
was attempted under the admiſſion of repreſentation among collate- 


rals of brothers and ſiſters children to draw it up to a repreſentation 


of the parent: but it is now ſettled, that though the children of one 
brothet ſtand in place of the parent, in ſharing with the other brother, 
and take per ſtirpes, yet if no brother is alive, that repreſentation in 
laco parentis is at an end. Walſh v. Walſh, Eq. Ab. 249, among ſe- 
verat other cafes. Another cafe expreſsly in point was Durant v. 


Preſtwood 30 June 1738, Regiſter A. 761, where the conteſt was 


between an aunt and uncle and nephew and niece : Lord Chancellor 
held, all ſhould come in equally for a ſhare in the diſtribution. 
Aſter two ſuch authorities this queſtion is at peace: and could I en- 
tertain a doubt in my own mind (which I do not) I ſhould think 
myſelf bound thereby ſtare decrſis, In the great debate between a 
grandmother and aunt, Blackborough v. Davys, Sal. 251, and Wood- 
ruff v. Winkworth, P. C. 527, Eq. Ab. 249, it was determined in 
favour of the grandmothet againſt the aunt, not becauſe the one was 


in the direct aſcending line and the other in the collateral only, but Grandmother 
becauſe not in equal degree ; the grandmother ſtanding in the ſecond 2 
unt, 
in ſecond de- 
gree ; great 
makes but two: but to reach the aunt there muſt be another degree Sund mother 
equally —— 
; aunt ir 
the aunt ſtood'in competition with the great grandmother, it would degree. 


degree to the inteſtate, between whom and the parent there is but one 
degree, and between that parent and grandmother another, which 


from the grandmother to her, and ſo not in equal degree: but had 


be otherwiſe : for the aunt being in the third degree, and there being 
a neceſſity to add another degree from the grandmother. to the great 
grandmbther, that places her as remote as the aunt, and therefore 
equal. Mentney v. Petit, P. C. 593. In the particular queſtion be- 
tween the uncle and nephew, Domat indeed 1 Vol. 666. declares for 
the nephew: but owns, that others have thought the contrary, and 
that this is the rule only, where there are brothers to the deceaſed 
living, and excludes the uncle: but where there is only an uncle and 
nephew (which is the preſent caſe) they ought to ſucceed together, 
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and that the ſucceſſion is ſo regulated in ſome places. This is agree- Where vs 


able to the opinion before, that all claim per capita. This is not the brother or 
ſiſter of inte- 


ſtate, nephews 
brothers or fiſters, where there is no brother to bring up the flue of per capita : 


otherwiſe per 


flirpes, 


caſe of a brother or ſiſter to the inteſtate, but of the children of the 


— — 
— ——_— 


the other to a repreſentation, but all ſtand in a proper degree, and 
take per capita, not per tir pes, merely becauſe they do not ſtand in 
light of repreſentation. If there is one brother living, and another 
has left children, however many, they take but a moiety with the 
brother: but if that brother had been dead, all in the ſame line of 
equality take per capita. I am therefore of opinion to adhere to the 
words of the ſtatute, which ſay, it ſhall go to the next of kin 7 
equa 
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equal degree, and to the above expreſs determination. The * 
reſidue therefore of the inteſtate's perſonal eſtate ought to be divided 


Caſe 66. Hampſhire verſus Peirce, March 7, 1 750-1, 
| At the Rolls. 


AN NE DAY Y by her will gave two legacies, one of 109 / 
Parol evi- the other of 300 J. in this manner: © I give, direct, lim; 
dence admit. * and appoint 100 J. other part of the ſaid truſt-money, to be pai 
—— wn © by my truſtees to the four children of my late couſin Eliza 
where ddubt- *© Bamfield within fix months after my deceaſe equally to be divided 
ful 3 * between them: if any or either of them ſhould happen to die 
on © under twenty-one or unmarried, their ſhare or ſhares ſhall go w 
© the ſurvivors of them.” | 


As on a le- The other legacy, which came at a great diſtance from the forme: 

y ore was worded thus: © I further give, limit, and appoint unto the 
of B. and af. Children of my late couſin Eligabetbh Bamſield the ſum of 300 |,” 
— At the time of making the will the ſituation of Elizabeth Ban. 
of B B. ha- field was this: by a former huſband Poddlecomb ſhe had two children, 
ving hen tw®-the preſent defendant William and the wife of the preſent plaintiff 
the firſt haf. ſhe married Bamfield, by whom ſhe had four children, who were 


band, four by living at the time of her death and death of the teſtatrix. 
a 1eccond ; | ; | 

admitted to 3 BE i mf | | 
ſhew the irk Defendants inſiſted - on reading parol evidence to ſhew, teſtatrit 


legacy fs meant the four children by the laſt huſband Bamfield ; as having 
"he fore lat been often admitted in ſuch caſes ; as where teſtator gives 100/. 
children; not Owing to him by J. S. it has been admitted to ſhew, it was the 100/, 
ſo of te owing by J. N. 1. S. owing him nothing: ſo, where a legacy 
Other legacy. 4 . k . 

greater than a debt, to ſhew it was not in ſatisfaction of a debt: and 
it is neceſſary to reſort thereto here to aſcertain that, which is doubt: 


ful. 


g 


E con. There are undoubtedly caſes, where parol evidence his 
been admitted to explain, whether teſtator deſigned the particuli 
thing, as in the inſtances mentioned: but wherever it relates to le- 
ting in evidence whether this or that perſon was meant, it has bez 
admitted only in the ſingle inſtance of a legacy to his ſon Jon, ha- 
ving two of the name. That was a great while held void for uncer 
tainty : but courts of juſtice, leaning againſt that, let in particular 

evidence to ſhew, which teſtator meant : but it is confined to that 
In Caftleton v. Turner 27 July 1745. teſtator had made diſpoſitions u 


his will to ſeveral, and but two women mentioned throughout 
* 5 Who 


. 


: in the Time of Lord Chancellor Ha RDWICKP. 


217 


whole will, his wife and niece ; and then he deviſed a particular 


eftate to ber for and during her natural life, The queſtion was, 
whether parol evidence mould be admitted to ſhew ; which of the 
two was meant ? It ſeemed to come as near. the other caſes, as could 
be, yet Lord Chancellor would not receive it, thinking it an attempt 
contrary to the principles of the court, becauſe it would tend to -put 
it in the power of witneſſes to make wills for teſtators ; and held, 
that, though ber was a relative term, it related to the wife upon the 
ground, that throughout the will in other places her ſeemed to relate 
to the wife : but expreſsly excluded the letting in extrinfick evidence 
to explain the will, which would occaſion uncertainty, leaving it to 
the expoſition of a ſervant, and then there would be no knowing 
where things would end. The ſtatute of frauds is clear, that an ex- 
preſs will in writing ſhall not be ſet aſide but by ſome other inſtru- 
ment in writtng. * 


Sir Jobn Strange. 5 


Theſe two parts of the caſe fall under quite a different conſidera- 
tion. The diſtinction as to admitting parol evidence ] have always 
taken to be, that in no inſtance it ſhall bè admitted in contradiction 
to the words of the will: but if the words of the will are doubtful and 
ambiguous, and unleſs ſome reaſonable light is let in to determine 
that, the will will fall to the ground, any thing to explain, not to 
contradict, the will is always admitted. So it is in the caſe of ha- 
ving two ſons of the ſame name; which has gone upon that as well 
as all the caſes; it being doubtful there which teſtator meant; and 
therefore, when admitted in that caſe, it is not to contradict the 
words of the will, but to let in light ſo far agreeable to the words as 
to enable the court to ſupport the act done. As to the 100 J. legacy: 
it is agreed, ſne had fix children; and it is not material whether they 
were · by one husband or the other: but however that would be a 
proper ground to admit an explanation of this, what were the four 
children meant; for that does not contradict the will, but determines, 
which of the four children are to have that benefit. But as to the 
Zoo J. whether the evidence goes to that or not, I will not give 


weight to it; for there the deviſe is ſo expreſſed as to take in the 


whole of the children. Whatever her intention might be, is ano- 
ther queſtion : I cannot go out of the will to admit it. The court 
has gone by the diſtinction beforementioned, and always cautiouſly 
admitted it : but as to the ſecond legacy it would contradict the will. 
Had I been aware of this queſtion, I could have mentioned caſes : 
but I remember one, where the executor made in a will was © My 
* nephew Robert New :* in the ingroſſment they had made it Nune. 
Iam not certain, whether it was real eſtate or no * ; but there evi- 

Vor. II, K k k dence 


' * Said at the bar, that the rule was the ſame, whether real cr perſonal, 
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laſt legacy. 


in Tomkins v. Tomkins, but two broods of children by different hul. 


of Mr. Bamfield, thoſe he had by this wife ; which explains, whit 


Podalecombs, any thing, becauſe their own father had given them: 


CASE 8 Argued and Determined 


: dence was admitted, and on that he was declared to be the pelle 


That was ſtronger than this; and it would hardly have done, if : 
had not been for the relative words my nephew ; it appearing that h 
was his nephew, and that he had no ſuch nephew as Robert Ny, 
Therefore let it be admitted: but I will not give weight to it on th 


The evidence being read, his honour delivered his opinion. 


As to the 100 J. which is an abſolute bequeſt, the plaintiff ingq; 
it is not diviſible between the four children, Elizabeth Bamfield had 
by her ſecond husband; but that, as ſhe, who is the perſon name 
and no notice taken of the husband, had fix children, the word fo 
ought to be rejected, and conſequently the two children by the formet 
husband let in with the four by the ſecond: to prove which, ſtreſs j 
laid on the expreſſion the four children. I own, I ſhould have hy, 
ſome doubt on this part of the caſe, if it did not ſo entirely correſpond 
with the circumſtances and ſituation of the family at that time 
Here were not fix children by one and the ſame husband, as it wa 


bands ; therefore it was natural in pointing out the number to un. 
derſtand her pointing out that particular brood of number four; ang 
ſo there is not that uncertainty, as if all the children had been by the 
ſame husband: but as there is ſome uncertainty, IJ have admitted 
the going into evidence to explain the intent of teſtatrix in the ex- 
preſſion the four, but excluded it as to the other legacy. The evi 
dence laid before the court as to that is, that a woman-ſervant was 
ſent with inſtructions to ſome perſon to draw the will: but I ly 
little ſtreſs on that : but ſhe ſays, thai the teſtatrix declared, (and 
that more than once, for ſhe declared it before the ſending the in- 
ſtructions) that ſhe had provided for Mrs, Bamſfield's four children. 
Now though the expreſſion in the will might take in thoſe by the 
firſt as well as the ſecond husband, yet this (which I think, is proper 
evidence) ſhews plainly, that her declaration was the four children 


ſhe meant by the four children: but ſhe alſo puts a negative on the 
other two, ſaying that ſhe would not give to the others, being tie 


good fortune. So that taking this on the face of the will, in which 
alſo the circumſtances of the family muſt be taken altogether, it ap- 
pears clearly, that the four children by the ſecond husband were 
thoſe meant to ſhare this 100/, Though no very great ſtreſs 1s t0 
be laid on that clauſe of ſurvivor, yet in a caſe of this, nature ſome 
argument may be drawn from thence. The four children by Ban. 
field were all minors : the two children by Poddlecomb were both oi 
age at that time. The teſtatrix put the caſe ſo as to take in the pol. 
ſibility, that any one of the four might die under twenty-one, wich 
the other two then could not. I ground myſelf much upon that col. 
5 | 3 reſponding 
2 
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reſponding ſo exactly with the number mentioned here: nor is there 
room to think, the teſtatrix did not know the number of children, 
. Elizabeth Bamfield had by her husband. So that the · plaintiff or her 
brother have no ſhare as to that legacy of 100 l. 
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The other legacy ſtands on a very different foundation ; and I 


cannot be warranted, (whatever one might ſuggeſt to ones ſelf to be 
the intent) to depart from the words of the wall, they taking in be- 
yond diſpute all the children of El:zabeth Bamfield ; fo that I cannot 
conſtrue it reſtrictive to the four ; for which there might have been 
a foundation, had there been any words of reference of any ſort to 
thoſe four children, provided for by the 100 J. but there are none 
throughout. Had this followed immediately after the 100 J. legacy, 
and no other uſe had been made of the word further through- 
out this will, than what is contended for by defendants, there 
might be ſome room poſſibly to have reſtrained it: but it is at a great 
diſtance. It is a common expreſſion in every will, being an inchoa- 
tion of a new deviſe, having no reference, as if wrote in a diſtinct 
paragraph, and introduced with the word item. It is not to the ſaid 
children; which might reſtrain it to the four: but it muſt be con- 
ſtrued all the children. It is material, that where teſtatrix means to 
give to the ſame perſon more, than ſhe has given before, ſhe has 
uſed the word /azd';; which ſhews, ſhe meant not to reſtrain this to 
the ſame objects, to whom the 100 J. was given, by not uſing the 
ſame expreſſion : nor is any ſtreſs to be laid upon her calling her by 
the name of Bamfield. It is dangerous in queſtions of this nature to 
depart from the plain words of the will, or admit any evidence to 
contradict them : therefore I admitted the evidence as to the 100 /. 
but would not apply it to the latter part; in the other it being only 
explanatory, in this contradictory. It is ſaid indeed, that the evi- 
dence read is adapted to defeat the plaintiffs demand as to both lega- 
cies. It may be ſo meant by the party : but it, is the duty of the 


court to diſtribute and divide; to regard it ſo far as it is apt and 


legal; where not fo, it is not binding on the court as to that. 


Thebill therefore muſt be diſmiſſed as to the 100 J. 


Dixon verſus Parker, March 8, 17 50, 


Agen aroſe on a point of evidence, whether the depoſition 
of John Garland, one of the defendants, could be admitted to 
be read as evidence on part of the other defendant Parker. 


The whole of it aroſe upon an agreement between Garland and 


Caſe 66, 


Evidence. 


Depoſition of 


one defendant 


the plaintiff reduced into articles in writing under their hands and not read for 
ſeals ; which was for the ſale of plaintiff's eſtate to defendant Parker another, as 


G 


| - PE. d 
for 300 J. but the covenant was by Garland with the plaintiff, and * 


arland was the perſon bound in the penalty for performance. a decree 


might be a- 
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The bill charged, that there was a draught of a defeaſance made 
intended to be executed : but that by contrivance and management of 


Garland it was not executed at the ſame time with the deeds, but pu 


_ veyance, would not let the defeaſance be executed, 


Coton V, Lut- 
terel. 


Blackwell Hall factor; who, if they ſell goods or ſtock even without 


On objection 
to competen- 
c never 
read: if to 
credit only. 
read. and left 
to, conſidera- 
tion of court. 


jected, that ſne might be ſubject to coſts, if the fraud was proved; 


off to another time; and that Garland, having got the abſolute con. 


For defendant Parker in ſupport of the evidence. Garland's being 
a party is no objection to his depofition, if not concerned in intereſſ 
It appears by the agreement in writing, he acted only as agent o- 
land-ſteward for Parker, deſcribing himfelf as ſuch ; and therefor: 
to be conſidered merely as a broker for him, and not at all intereſt. 
ed. The conveyances are to Parker, in whoſe behalf the contrad 
was. No decree can be made againſt Garland on the merits, and 
then there can be none againſt him for coſts ; for one can never 
come here to pray a decree for coſts. only, no more than he can 
come into this court to pray a fine. This was fully gonfidered by 
your Lordſhip in the cafe. of the conſpiracy charged on Sir Joby 
Cheſhire and his lady, where ſhe was offered to be examined as a wit- 
nels : firſt her being a defendant was held no objection; for even 1 
court of law allows a defendant's being a witneſs : it was next ob- 


but the court held, ſhe had no eſtate in her, nor was ſhe concernedin 
intereſt, and therefore her evidence was read. Then it is very ex- 
traordinary and dangerous, if a man's ſervant or agent cannot be ex- 
mined as a witneſs for him. This'is like the caſe of a broker or 


naming their principal, yet an action may be brought in name of the 
principal; and that broker or factor may be examined as a witneſs, 
Otherwiſe people would be ſtript of their evidence; which will be 
the caſe here, if the court prevents this being read. Though Ga- 
land has himſelf examined ſeveral witneſſes, that is his own act, and 
is not to prejudice the party, who would call him. 


Lord Chancellor ſeemed to be very clear, that a defendant, fo ci. 
cumſtanced as this was, was never ſuffered to be read: but there be- 
ing no other evidence relating to the tranſaction of the contrad, 
which made it of great conſequence to the defendant Parker, and i 
being very much preſſed, and the cafe of Lady Cheſtire inſiſted upol, 
faid, he would look into it ; and the next day gave his opinion. 


\ Conſidering the nature of this caſe, and that the only evidence df 
fraud and impoſition, ſuch as it is, is againſt the defendant, Garlau 
it would be pretty wonderful, if he could be read as a witneſs in the 
cauſe : but that however. muſt be determined by the rules of law ;it 
according to them he ought-to be read, it muſt be ſo. The queſtiob 
is, whether the objection. made, goes to his competency or credit; 


for if to his credit, it muſt be read, and left to the conſideration of * 
| EF | Cour 
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court on the whole evidence of the caſe : but not at all, if it goes 
© his competency ? Whether it is a good objection as to his 
| competency, depends on two things; firſt the concern or inte- 
eſt he appears to have in this cauſe and contract; and next his i 
being 2 defendant now before the court and concerned in the 
event of the ſuit. As to the firſt, all the ſubſequent tranſactions ariſe 
cot of this contract; and whether that was fairly obtained, and all the 
ſubſequent tranſactions fairly and properly founded on it, is the que- 
tion. Taking it out of that propoſition put for the defendant, that 
Garland was not at all intereſted, and that it would be extraordinary, 
if one's agent might not be examined as a witneſs for him, it is ex- 
traordinary to be ſure : but conſider, how it ſtands. If any remedy 
was to be taken either at law or equity (and the rule is the ſame here 
as at law on theſe articles) it could not be maintained for or againſt 
Parker : but if the plaintiff infiſted an a performance, he muſt have 
brought an action of covenant for non-performance againſt Garland: 
he could not againſt Parker, if he proceeded for the penalty: it muſt 
be by action of debt for that penalty againſt Garland: and if the 
agreement has not been rightly performed, that action for the penalty, 
I am of opinion, may be now brought againſt Garland. This ſhews, 
that notwithſtanding he has deſcribed himſelf as agent or land- 
ſteward for Parker, that differs it not at all as to this contract, it is his 
contract; and in my opinion "Parker was not bound to indemnify 
him upon Parker's own anſwer; which anſwer is, that the propoſal 
was for a loan, and not at all for a purchaſe ; and that no authority 
was given to Garland to purchaſe the land for Parker, the general 
authority relating to a loan; and therefore, if after Garland had 
contracted for a purchaſe (as is inſiſted on) with the plaintiff, if 
Parker had faid, he would not be bound by this, and would not take 
the purchaſe, he might have done ſo, Then it is really a contract 
by Garland, taking upon him indeed to act for Parter, but without 
authority as to this. It is compared to the caſe of a broker or Black- 
well Hall factor. I agree, that, which is inſiſted on, is allowed; but Broker o& - 
it is with jealouſy allowed, and with great inquiſitiveneſs by the factor, not 
court as to the circumſtances. It is allowed from the regard to trade au * 
and commerce, ſingly on that ground; for there is ſome danger in — 8 
allowing it: but that is not at all like this caſe. If ſuch broker or action in name 
factor at the time of making the bargain declares his principal, no 2 OP — 
action can be brought againſt the broker or factor 5 for that Was no- 8 
tice to the party, that he acted as broker or factor; and the action rade. 
muſt be brought againſt the principal, if he declared him at the time. 1 
Now though Garland did declare his principal here, no action could tion muſt be 
be brought on this contract againſt Parker, becauſe the contract is of Sinſt him. 
ſuch a nature, as it could not be endured, it concerning lands and 
tenements, &c. and there is another difference from the circumſtan- 
ces of the fact, that Parker having in his anſwer gxprefsly ſaid, that 
Vol. II. LII | the 
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the notice to him was concerning a loan, not a purchaſe, and the d. 
rection given that he would act as for a loan, it is only the ſubſequent 
ratification of Parker afterward, that can charge him. That is not 
the caſe of the factor or broker, who if he ſells cloth or ſtock with. 
out declaring his principal, in his own name, the aQion might be 
Broker or brought in the name of that other perſon : but if he did not ad fo 
jp Ae hi that time, no ſubſequent act could charge bim: f. 
act for ano- him at that time, no ſubſeq 8 : for that 
ther at the would be a parol contract aſſigning that choſe in action to another 
dub laden. perſon, which he could not do: and therefore he muſt act concern. 
ubſequent . 
conſent or a- ing the goods of another perſon at that very time of the tranſaQtion, 
greement will otherwiſe no ſubſequent conſent or agreement of that other perſon 
F can intitle him to bring, or ſubject him to, an action upon it, On 
that ground therefore Garland is not a competent witneſs, But 
there is another head; as he is a defendant in the cauſe: and though 
on the firſt ground the rules of law and equity are the ſame, yet on 
Where the (hes they differ. Where there is a defendant in this court, if not- 
rule of law — ; . wo . 
and equity as Withſtanding that he is not concerned in intereſt, either fide may 
to evidence is examine him as a witneſs ; and therefore the plaintiff, though he ha 
2 made a perſon defendant, whom he wants to examine as a witneſs, 
they differ, may, on ſuggeſtion that he is not concerned in intereſt, obtain an or. 
Arlawa der for it, ſaving juſt exceptions; and ſo may a co-defendant, Az 
arora * to the plaintiff's examining, the rule of this court goes farther, than 
defendant, as the law does ; for by the law no plaintiff can examine a defendant 
Plaintiff in a witneſs ; as was ſolemnly determined by B. R. in a caſe, * when 
but co.-defen. Trevor was Attorney General, on a trial at bar of a libel publiſhed a 
dants may, if Briſſol, where ſeveral defendants were made, and the Attorney Ge- 
— "® neral could not make out his caſe without examining ſome of thoſe 
dence 3 defendants brought before the court. Holt C. J. would not let the 
that defen- crown do that, though, he ſaid, they might be examined for co-de- 
cant, and ot fendants, but that the crown could not: the Attorney General there- 
* (ſaid to be upon entered a rol proſequi at the bar, and on that examined them as 
— v. witneſſes ; which ſhews, the rule of this court and of law differs 3s 
Wen to that: but as to co-defendants examining it is much the ſame ; for 
| there if in actions on forts (which are always ſeveral) ſeveral defendants 
are made, (however they are made defendants, whether with a /mu 
cum or otherwiſe) if the plaintiff gives no material evidence againſt 
them, the other defendant may examine as witneſſes upon that 
ground, that the plaintiff by making unneceſſary defendants is not 
to ſireighten defendants in point of evidence: and ſo it may be done 
by order in this court, ſaving juſt exceptions. But that & in a calc 
and upon a ſuggeſtion, that the defendant, whom they would exa- 
mine, is not concerned in intereſt in the cauſe : which brings it to 
the queſtion, whether Garland is ſo concerned? It is inſiſted, that he 
is not, for that it is a contract in behalf of, and the conveyances arc 
to, Parker ; and that there could be no decree againſt Garland; and 


if no-decree could be againſt him on the merits, there paged bo no 
| I ecree 
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Jecree ot coſts, for one can never come here to pray a decree for Whether one 

coſts only. I do not know, whether that is ſtrictly ſo: but I will can come in 

take it for granted to be ſo : but there may be a decree in this court *% _—_ 

againſt Garland the tranſactor. Where bills are to ſet aſide convey- gg; only, Q. 

ances, there may be a decree not only to convey, but that deeds and | 

writings be delivered up, if the merits of the caſe are ſtrong enough, 

(as to which Igive no opinion now ;) and that decree may be made 

againſt Garland. If Parker was likely to abſcond (not that I ſay, 

there is any probability of that) the decree would be againſt Garland 

to procure the act to be done. Where deeds are obtained by fraud 

and ill practice, and the legal eſtate is placed in a third perſon, a de- 

cree has been againſt that third perſon to procure the act to be done. 

Suppoſe Parker, in whom the eſtate veſted by theſe deeds, had been 

out of the kingdom, and Garland only here, the plaintiff could have 

brought a bill againſt Garland upon the equity, it is now brought for, 

(provided he proved it) on a ſuggeſtion that Parker was out of the 

kingdom, and therefore could not be brought before the court and 

he might have had a decree againſt Garland only for this relief, he 

now ſeeks, as the perſon who tranſacted the whole: ſo that as there 

was a plain method for a decree againſt him, it cannot be ſaid, there 

could be no decree againſt him on the merits, and therefore no coſts. 

could be decreed againſt him. But the great objection was on the 

caſe of Coton v. Lutterel ; and if it had not been for the citing that 

caſe, (all-the circumſtances of which I did not remember) I ſhould 

not have reſerved this point to this day. It was heard before me on 

6 June 1738; and it was a bill againſt Mr. Lutterel and his wife, the 

half fiſter of the deceaſed Mr. Coton, (whoſe ſettlement was in queſ- 

tion) and againſt Sir John Cheſhire and his wife, (but this was after 

Sir John's death) to be relieved againſta ſettlement made by Mr. Coton, 

which was ſuggeſted to be obtained by fraud, impoſition, and menaces on 

him, and to have a reconveyance and account of profits. There was 

a great deal of evidence in the cauſe; and one part was endeavoured 

to be fixed on Lady Cheſhire, who was alſo made a defendant, that 

ſhe was aunt to Mr. Coton, uſed to come to his chambers in the 

temple, and had threatened and menaced him to make ſuch a ſettle- 

ment, and that under that terror he had done it, which he was after- 

ward very ſorry for. It was ſworn in the depoſition of Haus and 

of Nelſon, that they were at his chambers, when Lady Cheſhire came ; 

up ſtairs, and wanted to ſpeak with him ; whereupon he bid them 

80 into an adjoining room, where they ſtaid, and overheard the 

converſation ; the effect of which they put down in writing in a 

paper, and ſwore to this particular paper, which did contain ſeveral 

extravagant things, ſuch as threats by her, particularly that ſhe had 

found a flaw in his title, which ſhe would diſcover, it he would not 

comply. Before this cauſe was heard, a diſcovery was made rela- 

ung to bad practice, which was heard before me on motion to ſuppreſs 

the depoſition and to commit the perſons ; and upon that I was of 
opinion, 
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' onlyconſulted in it as counſel : theſe inſtructions were repeated, and 


| Depoſition of entering into the conſideration of the 1 — to the depoſition 
co-defendant of Haus and Nelſon the queſtion was, w 


read, where 
no material 
evidence a- 
gainſt him, 


* circumſtances there was no material evidence againſt either. 


Deſendant by 


examining 
witneſſes has 


Judged himſelf Garland has examined ſeveral witneſſes, and fo far has judgel 
intereſted: yet 


read if collu. himſelf concerned in intereſt : then it cannot be ſaid, that hei 


ſion with 
plaintiff, 


who gave a clear, diſtin, account of the inſtructions, he n. 


* 
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opinion, that Haus had been guilty of groſs abuſe, that this 
per was a dreſſed up thing after the tranſaction, and by com. 
ination, and Haus was ordered to ſtand committed : but he fled 
As to Nelſon the ſame imputation was on his depoſition, a, f 
was to ſupport the ſame paper: but he was not ordered to ſtand 
committed; and I refuſed to ſuppreſs the depoſition : but thi, | 
ſtood over to the hearing of the cauſe, and theſe two depoſitions 
were read. When the defendants came to make their defence, 
they read the depoſition of Guidot, clerk to Sir John Cheſtir,, 


ceived from Mr. Coton, Lady Cheſhire not being by, and Sir Joby 


a great interval of time and conſideration taken: and a ſubſerib. 
ing witneſs was alſo examined and read. After reading this and 


ether the depoſition of 


Sir John and Lady Cheſhire ought to be read? I was of opinion, 
it ought; for neither of them were parties to the deed; no decree 
could be made againſt them; and I was of opinion, that on al 


There was no pretence againſt Sir John; and the court could not 
lay weight * that es In a caſe where co-defendant 
examine, the queſtion is not, whether any Scintilla of evidence 
is given, but whether material evidence, ſuch as the court ora 
jury would lay weight on ? So here the office. of judge and jur 
1s veſted in this court on hearing the cauſe ; and if the court 
thinks, there is no material evidence againſt that defendant from 
the nature of the fact affecting him, or from the credit of the 
witneſs who has ſworn it, he will be read : otherwiſe the de- 
fendant would be cut off from having the benefit of his witnel 
merely from the ill practice of the other ſide. But another 
circumftance makes this different from that caſe. No evidence 
was examined there on behalf of Sir John and his Lady; but here 


not ſo. If there appeared any colluſion between the plaintiff and 
Garland, it is true, that would not prejudice the party, who 
would call him ; or if there was any ground to ſuſpect it, I ſhould 
be of opinion, that notwithſtanding his examining witneſſes he 
ſhould be read. But there is no ſuch ground; far from it: i 
is the joint defence of Garland and Parker, and ſome of the 
depoſitions on the part of Parker cannot be made comple 
without reading the depoſitions on the part of Garland. It l 
clear, there never was an inſtance in this court of ſuch 2 de- 
fendant being examined as a witneſs; therefore he is not to 
read. | | 


But 
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But really there are ſeveral circumſtances in this caſe having 
che appearance of hardſhip. On Parker there is no imputation; 
it ſeems to be the act of his ſteward. But the bill is not adapted 
to this caſe, but to another; charging expreſsly that there was a 
preparation, not an execution, of a defeaſance, which was taken 
into the cuſtody of Garland, who hindered the execution; and 
on that head is the relief prayed; which would make it the caſe 
of a mortgage with defeaſance, as the old way of tranſacting was. 
It is determined on the ſtatute of frauds, that if a mortgage is 
intended by an abfolute conveyance in one deed, and a defedſance n. 
making it redeemable in another; the firſt is executed, and the to mortgage is 

goes away with the defeaſance; that is not within the taken away, 

ſtatute of frauds. But the plaintiff muſt both prove and allege; un. 7 
not alledge one thing, and prove another: that is the difficulty; tended ; not 
and therefore, I fear, it will run out into a trial at law; which Vithin ſtatute 
would be a great expence between the parties, and ſhould rather * aud 
be avoided by ſome ſort of compenſation given by Parker to the 
plaintiff. This I do not propoſe on a ſuppoſition, that Parker 
himſelf has done wrong : but that the perſon, he employed, has 
not uſed him well: and it is merely to avoid future expence ; for 
could I foreſee, that I could make a final decree, as it ſtands, I 


ſhould not propoſe it. 


- Robinſon vers Robinſon, March q, r750-1. Caſe 67. 


(GEORGE ROBINSON deviſed an eſtate to truſtees and their Burrow 38. 
heirs for a particular purpoſe, and afterward to Lancelot ow 0 172 
Hicks for his own life, and no longer, directing him to take the == 9 
name of Robinſon ; and after his deceaſe to ſuch ſon as he ſhould King vame of 
have, lawfully to be begotten, taking the name of Robinſon ; and fd. gte 
for default of ſuch iſſue then over to the teſtator s couſin William he ſhould 
Robinſon and his heirs for ever. ; have, taking 


the name; 
for default of 


Teſtator died leaving William his heir at law, and Hicks who ſuch iſſue, 
had then no child at all, and who brought a bill to have incum- * _ 
brances diſcharged, and to have the eſtate; which was heard in — 
1733 by The Maſter of the Rolls, who decreed it to be an eſtate for 
life only, and that only one ſon was intitled by virtue of this will 
to an eſtate for life, and that the next immediate remainder was 
to go to William in fee. | 


Lancelit Hicks had a ſon, who died two years old: he had alſo 


another, who after his father's death brought this bill claiming 
this eſtate. 3 Inga 


W Mm m | For 
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condition is annexed to the perſonal act of the party to take, it 


# Cited ante 


in Tag, v. find words in the will; and did fo, varying the conſtruction, and 


P uget, 1 oth 
Auguſt 1745. 


It would be contrary to intent of teſtator : but it was from all 


name and eſtate in the male line of Lancelot Hicks, while he 


eſtate tail. 


* 
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1 a 
For plaintiff. The general view certainly was to. perpetuate hi, 


ſhould haye ſons capable of performing the condition, and wh, 
ſhould perform it; but could not fix it in one particularly, as he 
eould not ſay, which of the ſons would or would not perform 
he therefore left in ſome uncertainty as to which ſhould take 
not uſing any words neceſſarily confining it to one particularly, 
as eldeſt or one. Although teſtator has tied it up to an eſtate 2 
life, yet on a limitation for life, remainder to the 1ſt, ad, or z 
ſon, ſtopping there, the court has contrary to the general rule 
held it ſufficient to give an eſtate tail by implication ; as other. 
wiſe 2 4th ſon would not take, but it would go over, although i 
could not be preſumed to be the intent to cut off a branch of the 
family not in being. The' whole muſt have been in view, eſpe⸗ 
cially where the father was to take the name; fo that it ought u 
be conſtrued, that while there were any of the male line, why 
ſhould take in tail male, it ſhould not go over even to heir x 
law. The aſſuming a name is an act of diſcretion, ſo that it 
cannot be exerciſed, but by one of years of diſcretion, and could 
not be meant the firſt ſon, who might be but a year old: the 
ſubſequent words explain /on to mean ſue make, The eſtate could 
not veſt till ſuch a time after death of Hicks, as there was an 
object, who could perform or reje&t the condition. When: 


always qualifies or ſuſpends the veſting, till he does the act r. 
quired, or ſomething againſt it. The intent is indeed to he 
collected from the words of the will: but in many cafes the 
court has done, what is ſtrictly perhaps adding words, that is by 
way of eonſtruction and ſupplying words, as if teſtator had uſe 
them. In Coriton v. Hellier * your Lordſhip ſaid, the court muk 


holding that what was ſtrictiy and abſolutely a term for ninety- 
nine years, was determinable on death of firſt taker, as otherwiſe 


the words in the will, not looking for words directly correcting 
the former expreſſion, but upon the whole. The decree has leit 
it ſufficiently open: it does not direct a conveyance; the omiſſion 
of which was with a view to wait till the death of Hz to 
ſee, what ſon would perform the condition. Though it has 
confined it to the firſt ſon, it was to ſee, who would be that 
ſon : fo that within the decree plaintiff may take as the only 
ſon of Hicks capable at his death to perform it, and take a 
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For defendant William. Teſtator has not in words executed, 


what, it is likely, he meant: quod voluit, non dicit. By 
| que Cn 
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aueſtion is, what is his meaning out of 3 
1 is -abliſhed, that the- . 50 ee of: his will. 
conſtrued- by probable conjecture wm yes? u raya will to be 
though ſuch as no one can e of. en _ out of it, 
be conſtrued by highly probable cirou rue ds: of a will may 
another part: but there muſt be words: an 3 1 from 
be ſupplied by another part. In this the la 102 ect part: may 
from the latitude taken in the latter ene e England. difters 
Your Lordſhip in Bellafis v. Othwait, 11th * the Roman law. 
withſtanding a ſtrong inclination to the gh aa 1.787» not- 
{elf tied down by theſe. eſtabliſhed rules. — thought your- 
made a will- in great haſte (as on the 5 of f my a · fond mother 
to her only child a daughter, all har r werden appeared!) leaving 
if ſhe died before of age to diſpoſe of it _ onal. eſtate: but 
he died-unmarried; then to her own f "ol I to a charity : if 
married, had a child, and died above twent 3 only; daughter 
whether in, that event the: eſtate went 5 ow 2 uy 
thought, ſhe intended to difinherit he g's It could not be 
ſhould. go over to the charity, if * * aughter ; meaning it 
2 famous anſwer of Papini " Lib. N e it; and 
(much applauded by omat J was cited 8. I Tet... I, SZ. roa, 
conſtrued by probable e a 8 where a will was to be 
ible, giving the perſonal eats * . went as far as poſ- 
diſpoſe of it: but your Lordſhip — e ſhe came of an age. to 
the deviſe to the charity, OE ought yourſelf tied down by 
if foe died without iffue, although Lent poo 5 5 put in the words, 
the arbitrary conſtruction and 1 4 0 AY ne fo; faying that 
the Roman law, was not to be wm ne 2 7 the latter time of 
was to be taken out of the will, that here ; but the meaning 
text, A will was preſumed to be ; ware of the whole con- 
ConjeFure' Pictatis from a change of Fes ed by the Roman law 
Sl. 592 : but it may be . wh 3 Lug v. Lug, 
opinion of the Eccleſiaſtical law no ; p e ee age 
parol evidence beſide they ts 0: oy  TO0T unlets there is ſome 
circumſtances :; and there is a ion = revocation barely from 
was not ſufficient to revoke. No ſ * 3 Nr. 
as to real eſtate to operate ans a re n wauld be allowed 
where was deviſe of real and pes yr and in Magot v. Maget, 
of Lug v. Lug, gave libert 4 we Jour Zoraſaip on authority 
to the perſonal ; but ſaid * 1 bal. ane 
ſtances would revoke. In Crit e real, no change of circum- 
preſsly laid down, that the c iton v. Helker * your Lordſhip ex- 
of the will, but muſt find a, t could not go on conjecture out 
ME words in it; and went on this, that 

on the whole will to ſatisfy the court, ſuch 
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PEAR. >» 8 ſaid that caſe depended on ſo many circumſtances, it could not be a pre- 


Was 
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was the conſtruction. The intent is to prevail, where it appegr; 
plainly on the face of the will: where it does not, the count 
will reſort to the legal operation of the words. The queſtion 
then is on the words of the will, taking the whole together 
whether there is any ny intitling plaintiff to an eſtate, and an 
eſtate tail as he claims; for there muſt be a direction for ac. 
veyance ?* | | 


LoRD CHANCELLOR, 
That is the principal conſideration, in what manner the con- 


veyance ſhould be framed ; whether there ſhould be truſtees 1, 
preſerve contingent remainders or not. 


For defendant. There is no occaſion for the intervention of 

them where there are truſtees, according to a late caſe. It j;, 

firſt to be eſtabliſhed, that here is a certain deviſe ; for if the 

court cannot tell, to whom deviſed, it is void for uncertainty, 

whether it is a truſt or legal eſtate; for a truſt reſults, as well 2 

a legal eſtate deſcends. What ſon is meant? There might hay 

been ſeveral. ' It was a neceſſity of this ſort, that forced the con- 

ſtruction of the firſt ſon at The Rolls; and there is no ground to 

determine different from the opinion there given. Ihe court 

| © cannot aſcertain it, but muſt put a conſtruction in favour of the 
| will and fay, ſuch jon muſt mean ſomething. This is like the 
caſes, where it is neceſſary for the court's putting a conſtruQon 
on it to prevent its being void for uncertainfy. Ray. 82. This 

is plainly a deviſe to one ſon, and no words beyond that, as ſuc- 

ceſſively, &c. The limitation is omitted, and the court cannot 

ſupply it. It is void, unleſs by reducing it to the deſcription af 

the eldeſt. This being a remainder, the moment a ſon is bor 

anſwering the deſcription, it muſt veſt; which is a valuable intereſt, 

though his father's life in being. It is not to wait the poſſibility | 

of another ſon getting the name before. There are no words that 

it ſhall ſtay, till the ſon is twenty-one: then it once veſting in the 

eldeſt, unleſs the plaintiff can come within the deſcription, he can 

never take it as a ſucceſſive remainder. 
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— 


Lord CHANCELLOR. 


Antez:2d July Something of this kind aroſe in Lomax v. Holmden ; and ſuppoſe 
1749 he had ſaid eldeſt jon? K | 


For defendant. As ſoon as a ſon is born, it is no contingent but 
a veſted remainder in him. It is diſtinguiſhable from Lomas i. 
Holmden; for there the firſt ſon was born and died in life df 


teſtator, ſo never was in being at the time, he was to take: by 
ade there 


in the Time of Lord Chancellor Hazowicks: 


ir Lordſhip ſaid, the ſecond fon was in view of teſtator : 
— gh JAR was. If it was only an executory deviſe to 
the firſt ſon of Hicks, that ſhould be born, without an eſtate for 
life in the father, as ſoon as born it is a veſted intereſt, and takes 
effect: then much more ſhall a remainder take effect: for an exe- 
cutory deviſe is in its own nature a contingency, and more liable 


to bechanged. | 


Lord CHANCELLOR. 


Suppoſe, the firſt born ſon had come of age, and renounced 
the name of Robinſon, which his father took ? | 


For Defendant. The eſtate would be forfeited. But what is 
there to give more than an eſtate for lite, ſuppoſing a ſon now in 
being to anſwer that deſcription ? The court cannot add words of 
limitation, however probable the conjecture of the intention. 
Such iſſue muſt refer to ſome body before mentioned; which muſt 
be the father's ; and then cannot give the ſon an eſtate tail by 
implication. Son is never conſtrued as omen collecʒliuum, as berr 
is in law, and as iſue is in common uſe; unleſs there is ſomething 
on the face of the will to make it collective, for probable con- 
jecture will not do ſo. An eſtate tail by implication would con- 
tradict the expreſs affirmative and negative words of the will; 
and is never allowed, where words of that kind are added, as 
where for liſe, or et non aliter. Rol. Ab. 1; and Backbouſe v. 
Wells *, Eg. Ab. 184. Expreſs eſtate for life is not turned into 
eſtate tail by implication -in Bampfield v. Popham, i Wil. 54. 
though the ſtrongeſt caſe for it from the recital in the codicil. 
Where the court has done it, the intent muſt be clear, that 
without violating it the court could not do otherwiſe : as in 
Ey. Ab. 185, and 1 Will. 754. It cannot now be inſiſted, that 
plaintiff claims an eſtate tail under his father, and not by deſcrip- 
tion to himſelf, being already determined againſt the father, and 
acquieſced in. Fes 


Lord CHANCELLOR. 


Iwill not give an opinion at preſent it deſerves to be con - 
ſidered in reſpect not only of the caſe, but alſo of the authority 


of the former decree : and though undoubtedly on the firſt point, 


where the plaintiff contends to be a remainder after a bare eſtate 
for life in the father, plaintiff is not bound by that decree ; yet 
it is certainly a conſiderable authority of the judge, who made 


> His Lordi ſaid, be was preſent, and chat the ſtrength of that reſolution was upon the 
only, 


Vor, II. | | N nan that 


- 
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that decree, not lightly to be paſſed over, but requiring attention 

and, I ſhould think, Sir 7% Jeky! would hardly have made 10 

ſolemn a determination, if it had not been fully argued. By 

one thing I will mention, occurring to me on the conſtruction ,; 

this will, and not particularly argued at the bar, though it reſult 

from the argument. To be ſure it ſounds extremely harſh ang ode 

that, when teſtator has repeatedly required this act of afſumin, 

his name to be done by both father and ſon, if the father complie 

with the condition, and has a ſon, who lived but a day, and coy} 

not do an act of his own to ſignify his conſent, by force of th, 

father's taking that name, this limitation. veſts in the ſon, and be 

| ſhall be preſumed to have done that act, and to have aſſumed thy 
qualification: it is pretty ſtrong to ſay that. But this is a truſ 

eſtate ; the fee veſted in the truſtees ; and the limitation yy. 
Truſtees of the doubtedly to the ſon is a contingent remainder, which is rightly 
inheritance admitted for defendant to be out of the power of the father 
N tenant for life to deſtroy, becauſe the truſtees of the legal eſtate 
contingent re- Of inheritance will be ſufficient truſtees to ſupport all the con- 
wainders. tingent remainders in the will, as frequently determined, in 
Cited ante. Penbay v. Hurrel, and by me in Hopkins v. Hopkins, and ſo in 
other caſes. But though that is admitted, it is contended, thi 
is a contingent remainder, that muſt neceſſarily veſt on birth of: 
ſon. . Whether that be ſo or not, deſerves conſideration, and 
whether this is not as a condition ſubſequent ; for it is a doubtful 
caſe, and to be conſidered every way. But there is another way, 
v'Z. as a qualification and deſcription of the perſon to take the 
| contingent remainder ; which if to be done by voluntary act of 
Contingent re- the ſon, how can this be made good? A contingent remainder 
Ro * muſt by law veſt during continuance of the particular eſtate, ot 
particular ef. e 7n/tante that it determines; or elſe truſtees muſt be inſerted to 
tate or e in ſuſtain that eſtate, till ſuch time as it ſhall veſt. When ſhall it 
Jane; rele veſt ? On the birth of a ſon, or a ſon properly aſſuming that 
Lain, name? It was ſaid, that then the contingent remainder would be 
void; for it is commonly an eſtate pour auter vie, which deter- 

mines by death of the father ; and the conſequence was before 

the determination in Reeve v. Long, if the truſtees to preſerve, 

&c. went no farther, and the father died leaving a poſthumous 

ſon unborn, that ſon could not take ; the eſtate to preſerve, Ec. 

being gone by death of the father, and therefore the contingent 
remainder did not veſt during the continuance or eo inſtante, Ec. 

1 he method therefore (as appears from Bridgman's conveyances) 

taken by all artificial conveyancers was to carry the eſtate to 

preſerve, &c, farther than death of the father; limiting the eſtate 

Statore King 10 the. father for life, remainder to truſtees and their heirs during 
illiem pre his life to preſerve, &c ; remainder to firſt and every other {0n; 
ſerves the e. and then for default of ſuch iſſue, in caſe the wife ſhall happen 


ta Po 1 | 
888 to be enfeent by * huſband at his deceaſe, to uſe of the wife Fa 


bh .. 
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delivered of ſuch child, afterward to uſe of ſuch after born ſon, 
-eſerve the eſtate for nine or ten months: but ſince Reeve v. 
2 which was in King William's time, this is left out, being 
helped by the act of parliament then made. Might not then a 
ſettlement be made to the father for life (now ſuppoſe all the 
erſons in being) remainder to truſtees and their heirs during his 
life, and till a ſon ſhall be born lawfully begotten by him, who 
hall take the name, and from and after that time to that ſon ? 
That would ſupport the contingent remainder till a ſon came in 
being, who by his own act ſhould take the name. This is indeed 
an uncertain time, and therefore liable to objection: but perhaps 
that may be the only way to come at it: for though uncertain, 
yet muſt it determine within the life of that ſon ſuppoſed to be 
born: and whether ſuch a limitation might not be made in a con- 
veyance to comply with intent of teſtator, deſerves to be conſider- 
ed. In Ray. there was a term of fifteen years limited by teſtator 
himſelf; here by conſtruction ſome term might be fixed, at which 
his ſon might be ſuppoſed to attain years of diſcretion, and capable 
of determining whether he would take that name or not. I men- 
tion this method agreeable to that of conveyancers before Reeve v. 
Long; and give no opinion now. 


For defendant. It is difficult to determine the year of diſcretion; 
for the law ſettles no time for it. How ſhall the court aſcertain 
the age of diſcretion of a particular perſon, to whoſe mind it is 
left, when he will do the act? It is a kind of uncertainty, that 
nothing in the method of conveyance will put it upon. The 
party to take is to have time during his life by the teſtator ; then 
the court ought not to limit the time. If no perſon is to be 
conſidered as aſſuming the name to perform the condition, till 
he comes to the age of twenty-one, there will be in ſeveral caſes 
a reſulting; for being undiſpoſed of, he cannot take till that time. 
Beſide there is infinite dithculty ; and it cannot be, what the 
teſtator meant ; for if the elder ſon, or the firſt and ſecond, 
married, and died under twenty-one leaving children, the third 
ſon to the excluſion of the nephew would take the eſtate. 
Except in one caſe the court never keeps up a contingent intereſt 
by way of executory deviſe longer than a life in being or the nine 
or ten months before mentioned; viz. where portions for younger 
children; carrying it to the particular age of twenty-one in order 
to favour ſettlements of the family: but in no other inſtance. 
This would be a ſingular caſe * in Scotch intails there are ſeveral 
limitations of this ſort; and infants are conſidered immediately as 


taking, | 
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Lord CHANCELLOR. 


A contingent remainder may be put on any reaſonable contingen. 
cy; then the court may create a truſt to ſupport it. 


His Lordſhip took time to conſider. 
Note : The cauſe came on 18 June 1748. on a bill of revivor 


by the preſent plaintiff to revive the former decree, and haye 
the benefit thereof : whereupon His Lordſhip ſaid, they 


On bill of re- | 

vivor plaintiff could not controvert the decree : that there have been caſc 

cannot diſpute of bills in nature of revivor, to carry on a former decree 

the decree, A | * 
where the court ſometimes, though but ſeldom, Have ſaid, 


though defen · — 

——_ = ＋ the defendant may diſpute that decree, but never that the 
22 plaintiff might. The decree has determined the queſtion, 
| _— 2. whether it was then debated or not: and the court was 
7. thereby bound, though the plaintiff, being an infant, was 
; not. The cauſe therefore ſtood over with liberty to plain. 
a ?765, tiff to bring an original bill, or take ſuch method to bring 

his right in queſtion, as he ſhould be adviſed. 


| Lord Chancellor ſent it afterward into B. R. and the certificate cf 
the judges was, that upon the true conſtruction of the will, Hick; 
© muſt by neceſſary implication to effectuate the manifeſt general 
intent, be conſtrued to take an eſtate in tail male, he and the heirs 
* of his body taking the name of Robinſon, notwithſtanding the ex- 
e preſs eſtate deviſed to him for his life and no longer”: and the | 
decree made thereupon by the Lords Commiſſioners 8 March 1757, 
was affirmed by the Lords 14 February 17 58. 


Caſe 68. Clark verſus Thorp, March q, 17 50-1. 


Low CHANCELLOR. 


Waſte, A Gaardian having converted the infant's antient paſture into 

| plough-land, it is waſte; and this notwithſtanding the guardian aid, 
it was on account of the late contagious diſtemper among tit 
cattle, n . 


Clavering 
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Clavering . ver /us Clavering, March 11, 1750-1. 


us "+I , Caſe 69. 
0 IR John Strange for Lord Chancellor. 


On a bill to ſupply the loſs of a deed charged to be in defendant's Evidence. 
hands, though a ſtrong caſe (as urged for plaintiff) for making an The ſame role 
immediate decree, yet if defendants inſiſt on it, a trial muſt be di- e! * 
refed; there being the ſame rule of evidence at law on loſs. of a loſs of a deed. 
deed as in this court. Nor is it neceſſary to order, that the depo- 9 
ſitions of the witneſſes ſhould be read at law, for courts of law always read at law. 


- 


Theebridge verſus Kilburne, March 13, 1750-1, . Cafe 70. 


ILLIAM SHARP by a voluntary deed veſted a term in Truft term by 
truſtees out of the rents and profits of the eſtate to pay and dif- nary, 


charge the referved rents, the ſurplus to himſelf for life; and from - coeds _ 


and after his deceaſe to pay his wife 10/. per ann. during her life, life, and im- 
and the refidue during life of his wife to his daughter Sarah: and gente“ 


* frer her de- 
after death of his wife the whole profits to Sarah during her life, ceaſe to bein 


and immediately from and after her deceaſe to the heirs of the body of be t body ; 


of Sarah lawfully to be begotten, if the term ſhould fo long en- | "rang E 


dure; for default of ſuch iſſue then to his grandaughter Sarah Baily, a grandaugh- 
her executors, adminiſtrators, and aſſigns, if the term, &c. - «gy ag” wt 
| 3 gre daughter died 
 Willam and his wife both died: Sarah alſo, who married the without iſſue 


defendant, died without iſſue living at time of her death: but the 4 


plaintiffs admitted to avoid further inquiry, that the defendant had who died 
by his wife a daughter born, who lived but about a year. young. The 


whole veſted 


| | in the daugh- 
Sarah Baily having married the plaintiff, they brought this bill tr, or at. 


for an aſſignment and account of the rents and profits from death of =, in ber 


. hild, and 
defendant's wife. — —— 


over, as after a 
For plaintiffs. The queſtion, whether this limitation over is void Sorge Nins 
as too remote, has been often before the court. This is not a free- of the body. 

hold, but chattel intereſt ; not a legal limitation, but a declaration 
of truſt, which muſt be carried into execution by a further convey- 
ance executed by the truſtees.: Being a chattel, it is improperly li- 
mited by way of ſucceſſion; for-ſuch-an jntereſt muſt go to exccu- 
tors, not to heirs of the body; who muſt conſequently take as 
purchaſers; but cannot by deſcent. Beſide it is to heirs of her body 
a ter her deceaſe; and who is heir of her body, cannot appear 
during ker life. It is not to her children to be divided between 
Vol. II. O O oO them, 


234 
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them, but to that perſon who ſhall be heir of her body, The 
whole queſtion then is, whether ſuch a conſtruction ſhall be put on 


- 


it, as that it ſhall take effect? The ſettler of this eſtate was making 
a proviſion for his wife, daughter and grandaughter, and it ought to 
be ſupported ſo far as the words can be conſtrued. The abſolute 
intereſt did not veſt in defendant's wife, it being an expreſs ſtrict ſi. 
mitation for, life to her. Liſle v. Gray, 2 Jo. 114, and Archer; 
caſe, 1 C. 66. Then the heirs of her body are deſcribed as put. 
chaſers; and this being in its nature not capable of a ſtrict intail, 4, 
an eſtate of inheritance is, makes it ſtronger. The court ſeldom al. 


i: lows an expreſs particular eſtate to be enlarged by implication: but 


whenever it is done, jt is to continue the intereſt according to in. 


tent of teſtator, which would be otherwiſe defeated ; as in Lang) 
v. Baldwin, where other iſſue would be diſinherited: but is never 


done to defeat the intent, by putting the whole in the power of the 
gperſon meant only to have an eſtate for life, and ſo defeat the heir, 
of the body. Webb v. Webb, 1 Will. 132; Peacock v. Spooner, 


2 Ver. 43, 195; and Daffern v. Goodman; 2 Ver. 362, In Price 


v. Price, 24 May 1727, defendant on his marriage ſettled a leaſe. 
hold eſtate to truſtees to the ſole and ſeparate uſe of his inten- 
ded wife for life for her jainture, and from and after her deceaſe 
to uſe of the heirs of the body of the wife by the huſband to be be- 


gatten, and for want of ſuch ifſue to uſe of the huſband and his 
heirs for ever. The wife died leaving only a ſon : the huſband took 


out adminiſtration to her, inſiſting the whole intereſt veſted in her: 
Sir Joſeph. Jekyll held, the term veſted in the heirs of the body of 


the wife as purchaſers. It was a very hard caſe on the huſband, 


ſuch as the court would have determined for him if poſſible: yet 
held it fo clearly ſettled, that it was ſo determined natwitbftanding : 


and though it was a caſe of marriage-articles, and the reſt caſes of 
deviſes, that made no material difference. Even courts of law have 


done this, and in reſpect of inheritances capable of a ſtrict limita- 
tion, and even on a deed; Life v. Gray. Next the limitation 
over is not too remote; for heirs of the body being deſigned to take 


as purchaſers, a particular perſon was deſigned to be deſcribed , then 
for want of ſuch iſſue muſt receive the ſame- conſtruction, as heirs of 


the body, and mean want of a ſon or daughter; which fact, how 
it will turn out, muſt be known at her death; ſo that the limita- 
tion over is to wait only during a life, and within all the rules of an 


executory deviſe waiting. This muſt be the conſtruction, if it had 
never come in queſtion before: but ſeveral determinations, carry- 
ing it farther. than the preſent, make an end of it. Miubers v. A. 


Cited in Bag. good, 4 July 173 5. Where plaintiff was held to take only eſtate for 


2768. 


33 life, and great ſtreſs was laid on pore being chattel// intereſt, In 


Sands v. Dixwell, 8 December 1738. freehold and leaſehold were 


limited to truſtees for particular purpoſes: and the truſtees were al- 


ter ward to. convey. part of the freehold. to. ſeparate uſe of the pa- 


in the Time of Lord Chancellor HanDICkE. 


ty' daughter for Hfe, and after her deceaſe in truſt for the heirs of 
her body Tawfally begotten: your Lard/bip over- ruled the point 
jnſiſted upon in behalf of an eſtate tail in her on the limitation being 
applied to freehold and alſo to chattel intereſt, and determined, 
that her huſband, the defendant, was not intitled to be tenant by 
courteſy, and that ſhe had only an eſtate for life. In Hodſel v, Bufſy, EC. a. au. . 
c December 1740. a truſt term was limited by a deed very like this; ; 
your Lordfhrp held the limitation over not too remote. In Haver 
v. Dormer 1711. a term for years veſted by Lord Caernarvon in 
truſtees for 45 years to commence from his own death in truſt after 
commencement of the term to pay 100/. per ann. rent, or fo much 
as might be raiſed, to William ſon of Charles Dormer and his aſſigns, 
if the faid William ſhould be then living and of full age, whereby 
he might give a diſcharge : but if under age, then to be paid to his 
guardian: and if Villiam ſhould happen to die without iflue before 
the ſame became due and payable, or before the end and expiration of 
the term, then the ſame to be paid during reſidue of the term to 
Robert another ſon of Charles in the ſame way, if Robert was then 
living: if Robert Chould dye, then over to the daughters of Charles. 
Wilkam came of age in life of Charles : a bill was brought by his 
creditors, infiſting the whole intereſt was veſted in William, againſt 
the remainders over. Lord Harcourt ſent it into C. B. the opinion 
of the judges does not appear t but after it came back, he diſmiſſed 
the bill: which being on a deed ſeems a very ſtrong caſe. This is 
plainly therefore a provifion for his daughter for lite; if ſhe has a 
ſon or daughter living at her death, to that ſon or daughter; if 
none, then for the child of his ether daughter, whom he deſcribes 
by name, . 


For defendant, who claimed the benefit of this term as admini- 
ſtrator to his wife. | | | 


The grantor's meaning was to create an intereſt, that ſhould 
go in ſucceſſion to the heirs of the body; and when that ſucceſſion 
determined, or for want of fuch iſſue, to the plaintiff z then the 
rule of law wilt operate upon that intent; for there cannot be raiſed 
by way of ſpringing uſe, ſpringing truſt, or executory deviſe, ſuch 
a limitation to depend on the future contingency of failure of that 
ſucceſſion. The common known meaning of heirs of the body is 
not merely a fingle perſon, but a ſucceſſion. of fuch, vig. children 
and their children as long as there ſhould be any. They are the 
preciſe technical words to make an eſtate tail; for in a deed no 
other words will do. The adding to be begotten alſo carries on the 
ſucceſſion: and Lord Hale in King v. Melling laid a ſtreſs on 
words of that kind, as having an eye of an eſtate tail. Then why 

\ ſhould not he in mak ing a will or ſettlement mean this, which he 
would mean in common converſation ? In Butterfield v. Butterfield, Ante: 
I | 12 November 


F xpreſs eſtate 
limitation not 


enlarged by | 
iwplication. . that was doubtful, it would veſt in her daughter though dying in 
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12 November 1748. your Lordſhip held the limitation over void as 
too remote, and that it was an abſolute veſted intereſt in the fig. 


tabs | 
1 ' S 


Lord CHANCELLOR. 


l am of opinion, that according to this limitation the whole truſt 
of the term did veſt in Sarab Sharp : but if that was not fo, or if 


her life, and conſequently could never go over to plaintiff by viriue 
of the laſt limitation. yy | 


As to the firſt point it is ſaid in ſupport of it, here is an expreſ 
eſtate for life given, which ſhall not be enlarged by implication, 
That is true to a certain degree; and the court will not make or 
ſtrain an implication to extinguiſh or enlarge the eſtate for life. But 
this is ſuch a limitation, as does not come up to that implication 
for in all thoſe caſes where that doctrine is laid down, ſtill it has 
been held, that if there is an eſtate for life, remainder to heirs of 


the body of the party, that is not an enlargement; by implication, 


but the law unites both; as in Popham v. Bamfield; if therefore 
this had been a limitation of freehold eſtate, it had undoubted]y 
been an eſtate tail in Sarab Sharp. But though that would have 
been ſo, it is ſaid, the conſtructoin of the truſt of a term is diffe- 
rent; becauſe the conſtruction is to be made, as far as the rules of 
law will admit, to ſupport the limitation, and not to deſtroy it, a8 
this conſtruction would do. Undoubtedly there have been. caſes, 
which have gone a good way for that : but none of them come up 
to the preſent, which is the common caſe of the limitation of the 
truſt of a term after a general dying without heirs of the body, and 
nothing to diſtinguiſh it. But caſes have been cited to make the 
dying without iſſue to be within ſome certain, limited, reaſonable 
compaſs of time; as in Haver v. Dormer; in which I take it for 
granted, Lord Harcourt went according to the opinion of the judges. 
It was not too remote, becauſe it was to veſt in Robert, only if be 
was living at death of William without iſſue; which would be in 
a freehold eſt.te an executory deviſe, and a plain reſtriction of time 
which the law allows. Here is nothing of that unleſs from the 
word immediately. Now to lay ſuch a ſtreſs on that as to make i 
heirs of the body living at time of her death would be to make 
theſe limitations very precarious from uncertain words, thrown in 
by the drawer of the conveyance, there being no difference in fay- 
ing immediately after, or from and after, her deceaſe, As to Hu. 
fel v. Buſfy it was a very particular caſe: the limitation there wi 
firſt to Grace wife to Edmund Buſſy for and during 59 years, if ſie 
ſhould ſo long live; and after her deceaſe to the uſe of Edmund du- 


ring life; and after both their deceaſes in truſt for the heirs 1 gi 
8 0 


< 


al 
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body of Grace: by Edmund, and to their executors, adminiſtrators 
and aſſigns during the term; and for want of ſuch iſſue to Henry 
Halſey ; Edmund died without iſſue by his wife, who ſurvived g on 
a bill by the wife the queſtion was, whether the laſt limitation was 
too remote? The court held, it was not: but the governing reaſon 
was, that the limitation was to the heirs of the body, their executors 
adminiſtrators, and aſſigns; which words differed it from Stanley v. e Wil. 686. 
Les, and Clare v. Clare and all the other caſes, and made that a plain Tal. 21. 
caſe, becauſe there was no eye of an eſtate tail, as Lord Hale fays : 
for it could not go from one heir of the body and his executors and 
adminiſtrators to another heir of the body and his executors and ad- 
miniſtrators, and therefore muſt veſt in the ficſt perſon taking, and his 
executors and adminiſtrators : the ſame as if it had been ſaid ; I 
give it after both their deceaſes in truſt for the eldeſt ſon begotten ; 
it no ſon, then to a daughter, their executors, adminiſtrators, and aſ- 
ſigos. In Withers v. Algood there was a very particular reaſon at- 
tending, vis. words of limitation ſuperadded to the words of limita- 
tion, It was alſo limited to the heirs of the body of three ſtrangers, 
who muſt take as purchaſers ; for their anceſtors took nothing; 
which made it a ſtrong caſe for that; and therefore Lord Talker, 
putting them all rogether, made them all take as purchaſers ; and the 
only uſe made of that caſe in Bagſhaw v. Spencer was to ſhew, that, 
where a plain intent of teſtator was expreſſed to make heirs of the 
body take as. purchaſers, notwithſtanding the rule of law which 
makes them words of limitation, they may be conſtrued as words of 
purchaſe. Price v. Price was on marriage; on which there could 
be no doubt, if it had been freehold eſtate, but the court would con- 
ſtrue heirs of the body to be firſt and every other ſon. As to the 
older caſes, Peacock v. Spocner was laid weight upon; and indeed if 
that is taken to be an authority throughout, it is a very ſtrong one. 
have a copy of the minutes of the opinions of the judges in the 
Hoaſe of Lords, which were fix againſt two; vis. Atkins, Gregory, 
(who reported the opinion of Holt C. J.) Rokeby, Powel, and Turton, 
for the decree of Lord Jefferies ; and Newland Lechmere for that of 
the Lords commiſſioners; ſo that it was a judgment contrary to the 
opinion of a great majority of the judges ; which plainly accounts 
for the doubt always expreſſed on the mention of that caſe, and why 
the court reſorts to another reaſon. It was beſide a caſe on mar- 
riage-ſettlement of a term. Then Webb v. Webb is a ſtrong autho- 
rity againſt the plaintiff for the opinion I now mention ; and that 
was on a marriage. In Stanley v. Lee, the limitation was very diffe- 
rent; and the queſtion there was on the double contingency, whe- 


ther that could be admitted or not. 


— — 
— 


— — 
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A s to the other queſtion, ſuppoſing it would not veſt abſolutely in 
Sarah Sharp, 1 am of opinion, it would in the heirs of her body; 
and ſhe having a child, it would be the ſame thing as to the plaintiff, 
. it. | Ppp then 
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it will be the ſame, as if it had been to the iſſue of her body; h 
which caſe, if there was ſufficient ground to conftrue them worg, 
purchaſe, it would veſt in that iſſue as ſoon as born, and the (ime 1 
if to her children. And in thoſe cafes, when the words Heir; of the 
body are conſtrued to be words of purchaſe in the fame ſenſe as ;1,, 
it was never held neceſſary, that the iſſue ſhould ſurvive the fir 
taker ſo as to be ſuch perſon, as in ſtrictneſs ſhould be heir; for it i 
not like a limitation to the heir of the body in the ſingular numhe; 
which would be ſuch a deſcription as to ſhew, that ſuch perſon, 2 
was ſtrictly heir, ſhould take. That is not the conſtruction: but 
heirs of the body, when conſtrued words of purchaſe in ſuch a linj. 
tation, have been conſtrued in the ſenſe of iſſue ; and whenever born, 
it veſted, There is great reaſon in it; for if the daughter had lived 
and married, there is no reaſon to ſay, that daughter ſhould not be 
advanced by this in life of her mother, unleſs there is ſomething to 
reſtrain it to heirs of the body at time of her death; which there; 
not here, unleſs the word immediately be ſo taken, which is only the 
fame as from and after her deceaſle, 


© Plaintiff therefore is not intitled ; and the bill muſt be diſmiſs 
but without coſts. | 1 


Caſe 73. Methwold vers Walbank, March 13, 1750-1. 


1 ILL to carry into execution an agreement for aſſignment of 
vaoler, and 1 the fees and profits of the office of keeping Bridewell, and of 
m of or the profits of the tap-houſe, | . 

oute: n 

carried into 

execution. LoRD CHANCELLOR. 


The keeper of an houſe of correction I will never ſuffer to aflign 
over the profits and fees of his office ; for it muſt plainly tend to op- 
preſſion and extortion, and ſhould not receive countenance. It is 
contrary to the plain intent of the ſtatute 23 H. 6. cap. 10. common- 
ly called the ſtatute of eaſe and favour. I will never carry ſuch an 
agreement into execution in a court of equity; for though the word 
ſherrff is mentioned there, it meant to provide againſt all theſe miſ- 
chiefs, and extends to all, | 


As to the latter part of the caſe alſo, I will never allow it ; for it 
tends to increaſe riot and debauchery among the priſoners, 


Diſmiſs the bill therefore, 


Tickel 


4 
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Tickel verſus Short, March 14, 1750. Caſe 74. 
The rule of equity is, that if an order is ſent by a principal to a Fagor or cor- 
factor to make an inſurance; and be charges bis principal, as if it — 
was made; if he nevet in fact has made that inſurance, he is conſi- de ine A 
dered as the inſurer himſelf, In a tranſaction between merchants in directed, 
different countries, one ſends to the other to inſure, who pretends to abe Ws 
do it, and charges his correfpondent as if done; he ſhall, after a ſo of an agent 
loſs happens, be charged as the inſurer : that is a right principle; but Hill by 
if ſuch factor employs an agent, that equity will not extend over to 
that agent, e 


If one merchant ſends an account current to another in a different Account cur- 
country, on which a balance is made due to himſelf; the other keeps rent kept two 
it by him about two years without objection: the rule of this court) ftated 
and of merchants is, that it is confidered as a ſtated account. 


Denton verſus Shellard, March 16, 1750-1. Caſe 75. 


TH E decree having directed an account to be taken of a ſum of latereſt if ge- 
money, which by marriage- articles was to be laid out in pur- **#ly de- 


creed, con- 


chaſe of land, part for a jointure, directed, that it ſhould anſwer in- ſtrued legal : 


tereſt without ſaying at what rate. The maſter computed it at five but ſtil _ 
_ | nature ot the 


per cent. fund, and if 
| | 5 out of land 
Exception to the report, for this being to be conſidered as land, 22 
the rate ought to be no higher, than 1s uſually charged ON land, VIRB. lands 1+ ge 
four per cent. | to 4 per cent. 


Againſt which it was ſaid, the computation has been made in the 
| uſual way upon a general direction of intereſt. The court in many 
caſes gives five, and that is the ryle generally, where a legacy is pay- 
able out of perſonal eſtate, unleſs on circumſtances. Nothing ariſes 
from the nature of the fund; for this muſt be conſidered as perſonal; 
as ſuch the account is directed to be taken. If every ſmall circum- 

ſtance will take it out of the general rule, it will reduce the rule to 

nothing : the decree was by the late Maſter of the Rolls, and has given 

intereſt ; and the conſtant practice at the Rolls during his time was, 

that that meant legal intereſt. This was in 1746, when intereſt was 

very high ; all which might have influenced him to direct in this 

Manner ; and it is the ſame, as if he had directed it at fiye, 


LorD 
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It is certainly a hardſhip, where intereſt is not particularly direct. 
ed to be five, to decree five; but ſometimes the court cannot avoid 
it, though | deſirable to come at it, as where it is on perſonal ſecu- 
rity : but the court always lays hold of a circumſtance to reduce 

things to a reaſonable rate, and according to what the fund will pro. 
duce.” What is the circumſtance here? Where a decree direct in. 

| tereſts generally, it is to be ſure commonly conſtrued legal intereſt; 
the Maſters therefore are not to blame to follow that rule : but gi 
tthat muſt be conſtrued) by the nature of the fund. If this then waz 

a legacy out of land, though intereſt is given | ang there would 

be no doubt, but the maſter, when it came before him, ſhould cong. 
der it ſecundum ſubjectam materiam ; and it 1s ſtill open to do fo on 
exception to the report, and to judge that the decree meant ſuch in- 
tereſt, as the court gives, When money is charged on land. This i, 
not directly that caſe, but a middle caſe. The fund is ſtrictly per- 
ſonal ; yet it retains the nature of land fill : and if the court conſ. 
ders it as land to any purpoſe, it ought to do ſo to reduce it to four, 


Therefore allow the exception. 


I e 


Jones verſus Lewis, March 18, 1750-1. 


Caſe 76. . | 
A Decree had been againſt defendant's husband (to whom ſhe was 
adminiſtratrix) for a general account of aſſets, and for payment 
of the balance. b 
Defendant, Exception by defendant to the report; for that certain goods, 


— wo which, had been delivered by her to her ſolicitor, and offered ty 
ſets, delivers plaintiff had been fince ſtolen from her ſolicitor ; for which ſhe 


8000s to a 10- therefore was not accountable ; that they came into his hands in 


licitor, who . | 
is robbed : nature of a truſtee, who kept them as his own, and was. robbed 


_ defendant not thereof, and ſhould not be reſponſible. Coggs v. Bernard, Lord Ray, 
to be charged. g09. Morely v. Morely, 2 C. C. 2. and the doctrine in Southcot's cale, 


4 Co. 83, long looked on not to be law. 


Bailee, truſ- 


tee, Kc. dant's negligence ; for ſhe delivering the goods to her ſolicitor was 
keeping as 
their own diſ- 
charged, 


a voluntary act, which ſhe had no occaſion to do, but ſhould have 
kept them in her own hands. Though | perſons come by right af 
executorſhip or repreſentation to the poſſeſſion of goods, they are not 
impowered to intruſt them to another: nor, ought ſhe to have de- 
tained them after the decree, which had determined the right; the) 


are kept therefore at her peril, 
| 4. | LoRD 


E con. Plaintiff is not anſwerable for any loſs by means of defen- 


in the Time of Lord Chancellor Harpwicks. 


LoxD CHANCELLOR. 


I will now conſider this caſe, as if the robbery had been without 


any tender of the goods at all to the plaintiff, It is certain, that it 
bailee of goods, againſt whom there is an action of account at law, 
loſes the goods by robbery, that is a diſcharge in an action of account 
at a: and it is proved, (and, I think, reaſonably) that if a truſtee 


is robbed, that robbery properly proved ſhall be a diſcharge, provi- 


ded he keeps them ſo, as he would keep his own. So it is as to an 
executor or adminiſtrator, who is not to be charged further than 
goods come to his hands ; and for theſe not to be charged, unleſs 
guilty of a devaſtavit-; and if robbed, and he could not avoid it, he 
is. not to be charged, at leaſt in this court. How it would be at-law, 
I know not; for I know no caſe of that at law. The defendant is 
adminiſtratrix : ſuppoſing theſe goods had been in her own cuſtody, 
and ſhe had been robbed, I am clear of opinion, if that fact be made 
out, (which can only be by circumſtances, as it is probably made out 
here) ſhe ought to have been diſcharged of theſe goods ; and that 
notwithſtanding no tender thereof ; for that was a ſuperabundant 
a@ ; for it is a decree againſt her husband not for delivery of the 
goods, but for a general account of aſſets, and nothing directed to be 
paid but what was found on the balance. The only doubt then is, 
that they were not loſt out of her cuſtody, but her ſolicitor's, where 
they were put by her for a particular purpoſe. I do not know, that 
a bailee, executor, adminiſtrator, or truſtee, are bound to keep goods 
always in their own hands. They are to keep them as their own, 
and take the ſame care; if therefore a man lodged truſt money with 
a ban ker, if loſt, in many caſes the court has diſcharged the truſtee, 
eſpecially if Joſt out of the banker's hands by robbery. In the pre- 
ſent caſe, what has been done, is, what ſhe would have done with her 
on; leaving them with her ſolicitor in order to be delivered to 
plaintiff when proper ſo to do; and why might ſhe not do that ? Tt 
is the ſame, as if they had been in her own cuſtody ; and there is no 
pretence that they were colluſively put into the hands of her ſolici- 
tor, It would be too hard to charge her with theſe things loſt ; 
this exception therefore muſt be allowed. 


Kirby ver/us Clayton, March 23, 1750-1. 
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Caſe 77. 


Petition by a 


A Sum of money being given in truſt for the child of Arcbibald Remainder of 


Cunningham, if he left any at time of his death, remainder over 


money, en 
which a con- 


to a young Lady, who married Kirby, with power to the truſtees to tingent, 


apply. the produce for advancement, maintenance, education, and * 


preferment; Cunningham being near fixty, and his wife a little above aber wight 


hough not 
robable, in- 


forty, but having no child at preſent, a petition was preferred on part ariſe, to bave 


SOL, Bb >= | NI of 


it paid ; not 
granted. 
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of Kirby and his wife as the only perſon now in efſe intitled, ah 10 
great probability of any other coming in eſſe, to have all the remain. 
ing and growing produce applied for the petitioner. 


On a former application the court gave 1000 J. out of the pro. 
duce : there had been then an affidavit by Cunningham and his wife 
that they believed, the wife was then with child, which fince proved 
otherwiſe ; and therefore the preſent petition ſeemed to be made. 


Lord CHANCELLOR. 


This is a moſt extraordinary application, it is aſking the court to 
do that, which can be only done by the legiſlature; and which, if 
an application was made to the legiflature for a private act of patlia- 
ment, they would not and ought not to do under the circumſtances; 
for it is aſking to diſpoſe of an eſtate, on which a contingent intereſt 
may ariſe on no remote poſſibility to a perſon, who, if he comes in 
Ie, will be intitled to the whole. How then can the court give the 
accumulated ptoduce to a ſabſequent remainder, when there is ſuch 
an intereſt capable of ariſing, and which, I cannot preſume, is not 
likely to happen, as he may have children by this wife or by another, 
for ought that appears? It reſts then on the truſtees power devolved 
on the court. The court has thought fit formerly to give a confide- 
rable ſum, eſpecially as no ſettlement ; then it is not reaſonable togo 
much farther, and impoſſible to do what is aſked. But as there is 
no great probability of a perſon's coming in eſſe, the court would aſ- 
fiſt them as much as poſſible ; and may perhaps under the general 
head of maintenance order ſome certain annual ſum to be paid to her 
ſeparate uſe not beyond 50 J. per ann. but cannot go further. 


Thid War not oppoſed; and directed till further order. 


Caſe 78. Fuller verſus Hooper, March 23, 1750-1. 
P ETITION to vary minutes of decree. 


Lord CHANCELLOR, 


Alon. will is to be conſidered in two lights, as to the teſtament and 
deredasto- the inſtrument. The teſtament is the reſult and effect in point of 
OO Ir of what is the will; and that confiſts of all the parts ; anda 
all the —f codicil is then a part of the will, all making but one teſtament : but 
including co- it may be made at different times and different circumſtances, and 
9 24 therefore there may be a different intention at making one and the 
ment, the Other, The inſtrument is that writing, in which the will is con- 


writing. I tained . 
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tained: the teſtatrix here meant to refer to the inſtrument, not to the 
" teſtament which takes in all the parts. Suppoſe ſhe had by her will 
wen 50 J. to all her nephews except thoſe after mentioned: and at 
Conſiderable diſtance of time after increaſe of fortune and alteration in 
her family, makes a codicil, and thereby gives a legacy to one of the 
nephews : ſhould that exclude from the 50 /. when probably it was 
meant additionally, as a codicil commonly is ? That would be for 
me to exclude by conjecture. | 


Brownſword verſus Edwards, March 20, 1750-1, Caſe 73. 


PRANCIS BROWNSWORD deviſed the premiſes to Plea and de. 
two perſons and their heirs to receive the rents and profits, until - 

that little boy, commonly called Jahn Bownſword, Could attain 
twenty-one, which would be 14 Or. 1746, in truſt in the mean 

time and from time to time to place the fame out at intereſt for the Plea to diſco- 
| improvement of the Eftate ; and if he ſhould live to attain the ſaid a bo Sap F 
of twenty-one, or have iſſue, then to the ſaid Jahn Brownſword 2 ſubject 
and the heirs of His body : but if the ſaid Jobn Brownſword ſhould to puniſhment 


for inceſt in 


happen to die before the age of twenty-one, and without iſſue, then . 
in he ſame manner he deviled it to the ſame perſons in truſt, 1 
that little girl, commonly called Sarab Brownſword, ſhould attain the ga- / =. 
age of twenty-one, which would be at ſach a time : but if ſhe 4 8 
ſhould happen to die, Cc. exactly in the ſame words as the former 

deviſe, then to the other collateral branches of his family: and for 


want of ſuch iſſue to his own right heirs for ever. 


n Brownfword attained twenty-one, and died without iſſue, Deviſe to 


having deviſed all his eſtate real and perſonal to his wife the preſent o_ 1 . 


plaintiff, who charged in her bill, that the ſon deſcribed in the will tains twenty- 
was the legitimate fon of the teſtator by the defendant Anne Eg.- one or bas 


warde; on which the relief was prayed, that the ſaid defendant 38 


might diſcover, whether ſhe was lawfully married to teſtator, at what body; but if 
time, in whoſe preſence, and where, and whether ſhe had not iſſue mow —_ 
thereby, and without 

Hue, over: 


To this diſcovery Anne Edwards pat in a plea, that ſhe was not B. attains 


; twenty one, 
bound to anſwer on this ground; the averred by her plea, that teſta- 5 


tor was before married to her own ſiſter, by whom he had children, out iſſue: an 


who ſurvived him; and conſequeatly, if ſhe was married to him af- 1 Fe 


terward, it would be an inceſtuous marriage contrary to law, and ſub- twenty-one 
ect her to the penalties and puniſhments, the law inflicts on ſuch a or on having 

crime iſſue, and the 
| , limitation 
over a re- 
It was argued, that this plea muſt be taken to be true, this being mainder, 


; CO | _ 
2 Criminal matter; for ever fince the St. H. 8. one cannot legally pace on 


marry his wife's ſiſter after death of his firſt wife; then ſhe would * of iſſue 
7 be“? . 


Pad 


Pg 
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be liable to proſecution in eccleſiaſtical court for inceſt, which is of 
ecclefiaſtical conuſance. It is as much a crime as any made ſo h 

the common law; and that it is a grievous one, appears Indiſputably 
from one of the canon laws inflicting a penance, which in the eye of 


the law is looked on as a corporal puniſhment; and, when ſued in 


eccleſiaſtical court, her anſwer in this court confefling it, would cor. 
vict her. That ſhe would be liable, Hicks v. Harris, Carth, 27 

2 Sal. 548, 4 Mod. 182. nor is a ſuit of that kind in eccleſiaſtical 
court put an end to by any ſtatute of limitations or death of either 


party. 


Againſt the plea. Plaintiff's right is founded on the fact of egit. 
macy of her huſband, that there was a lawful marriage between tel. 
tator and defendant ; and every court leans in favour of legitimacy, 
Defendants may in many inſtances protect themſelves againſt making 
diſcoverics attended with penal conſequences: but it muſt be ſhewy, 
that that will neceſſarily follow: which does not appear in this caſe: 
for this is not a natural inceſt, ſuch as forbid by the laws of nature, 
but only malum probibitum, put an end to by death of either party, 
after which a ſuit cannot be inſtituted in eccleſiaſtical court for the 

uniſhment. Nor does the caſe cited determine, that the party is 
ſubje to eccleſiaſtical cenſure ; only determining that it is a matter 
proper for their juriſdiftion. On a bill ſuggeſting the wilful loſs of 
a ſhip for that the party had inſured to twenty times the value, though 
that is made felony by the ſtatute, yet where defendant is required to 
ſet forth, what inſurances he made on the ſhip, he is never allowed 
to protect himſelf againſt chat; of which there are ſeveral inſtances, 


In Wilſon v. Prince, Paſ. 1740. a bill was for the earnings of a ſhip 


in the Ea/t India company's ſervice, which ſhe might have made, if ſhe 
had performed her voyage, charging that defendant had inſured ſo 
largelv, that it was his intereſt to loſe the ſhip, and requiting account 
of what ſums were taken up; defendant pleaded, that having taken 
up 3000 J. of the company, and taken an oath to trade for no more, 
if it appeared, he had, he might be liable to indictment for perjury, 
and his anſwer read in evidence againſt him : the plea was over-ruled, 
If this plea ſhould turn out falſe in fat, though in general caſes there 
would be 4 judgment in chief againſt the falſe pleader, yet in this the 


court could not give that judgment: ſo that this would anſwer de- 


fendant's purpoſe as well, as if it was ever ſo fair, and the court can- 
not then do right to the plaintiff, It' might perhaps ſubject defen- 
dant to a ſmall penance : whereas, preventing legitimacy, it is of 
great conſequence on the other fide. 


LoRD CHANCELLOR. 8 26H 
This appears a very plain caſe, in which defendant may protect 


herſelf from making a diſcovery of her marriage ; and I am 2 
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if thecourt ſhould over-rule ſuch a plea, it would be ſetting up the oath 

* officio ; which then the parliament in the time of Charles I. would 

in vain have taken away, if the party might come into this court for 

it. The general rule is, that no one is bound to anſwer ſo as to ſub- None bound 

ect himſelf to puniſhment, whether that puniſhment ariſes by the 3 mo 

) clefiaſtical Jaw of the law of the land. Inceſt is undoubtedly pu- to punite. 

niſhable in eccleſiaſtical court ; and ſuch a crime is generally except- ment. 

ed out of the acts of pardon, The eccleſiaſtical court has conuſance Inceſt conu- 

of inceſt in two reſpects, diverſs intuitu : firſt to judge of the lega- ebe ineccle- 

lity of the marriage, and to pronounce ſentence of nullity ; and EOS 

they do ſo, proceeding lawfully and rightfully, it binds all parties, of warriage | 

being the judgment of a court having proper juriſdiction of the cauſe. aud puriſh- 

The other is to cenſure and puniſh perſous guilty by ecclefiaſtical 

cenſure, as for fornication, adultery, &c. Nor is it material, what 

the nature of the puniſhment is, It is a puniſhment, which muſt 

be performed, or gat rid of by commutation, which is like a fine. 

Then canfider the preſent caſe, The diſcovery whether lawfully 

married takes in the whole, whether married in fact, and whether 

that marriage was lawful, . Defendant has pleaded to it; which ſhe Averments 

may do; and in the plea it is proper to bring in facts and averments to proper to ſup- 

ſupport that plea : whereas a demurrer can be to nothing, but what Per Plea. 

appears op the face of the bill, otherwiſe it would be a ſpeaking de- Demurrer 

murrer. But here it was neceſſary to bring in ſuch an averment, on lng what 

that teſtator was lawfully married before to her ſiſter, and had iſſue; bill: elſe a 

which is a fact neceſſary to ſhew ; and that fact ſhe has taken on ſpeaking de- 

herſelf to prove: the plea therefore is regular in form, and good in 

ſubſtance. The objection to the plea is, that one of the parties to 

the inceſtuous marriage being dead, there can be no. proceeding after- 

ward. I always took the diſtinction to be, what is laid down in 

Hicks v. Harris, that hy the law of the land the eccleſiaſtical court 

cannot proceed to judge of the marriage and to pronounce ſentence Eccleſiaſtical 

of nullity after death of one of the married parties, eſpecially where £9v't cannot 

there is iſſue, becauſe it tends to baſtardiſe the iſſue; and none after ons — 

death of one of the parties to that marriage, is ta be baſtardiſed: but death of one 

there is no rule of law ſtanding to prevent either of the pariies from pine 

puniſhment after death of the other. Suppoſe it was an offence of the jgue - 

adultery. or fornication, there is no rule of the civilor eccleſiaſtical law, but may puniſh 

that after death of one of the parties the ſurvivor may not be puniſh- 1 

ed for the offence : undoubtedly they may, either by proceeding ex cation. MY 

Maio, by office of the eccleſiaſtical judge, or by promotion of a pro- 

per informant. Then why may not the ecclefiaftical court do it in 

the caſe of inceſt, whether without the formality of marriage or at- 

tended with it ? But it is ſaid, Hicks v. Harris is no judicial determi- 

nation in the point, and that all, that was material before the court, 

was the point of juriſdiction; which is true: but there was a plain Sentegce in 

difference. If the court had held, that the proceeding (and this is an *<<!cliatlical 
Vor, II R rr anſauer court for for- 

9 | | nication, &c. 

in a criminal 
way, not evidence againſt the iſſue ; otherwiſe if on the point of the marriage, and no colluſion. 


F 9 bag 
e ZZ %> 
3p" a EEE 


CASES Argued and Determined. 


anſwer to one part of the objection) even for the cenſure againſt the 
ſurviving party would have tended to affect the legitimacy of the ma- 
riage or the iſſue, the court of B. R. would have ſtopped there: but 
they weat on this, that it could not be given in evidence againſt the 
iſſue or the plaintiff claiming under that iſſue: as was determined 
ſolemnly in B. R. on a long trial at bar, directed out of this court in 
Hillyard v. Grantham, in which I was of counſel. In that cauſe gy. 
ring life of the father and mother there had been a proceeding 
againſt both of them in the confiſtory-court of Lincoln for living to- 
gether in fornication, and ſentence given againſt them. On the trial 
that ſentence was offered in evidence to prove, that they were not 
married: the whole court were of opinion, that it could not be 
given in evidence; becauſe firſt it was a criminal matter, and could 
not be given in evidence in a civil cauſe ; next that it was res inti- 
alios acta, and could not affect the iſſue: but they held that if it 
had been a ſentence on the point of the marriage on a queſtion of the 
lawfulneſs of the marriage, it, being a ſentence of a court having 
proper juriſdiction, might have been . in evidence. If indeed 
there had been colluſion, that might be ſhewn on the part of the 
child to take off the force of it; becauſe colluſion affects every 
thing: but if no colluſion, it binds all the world: but in a proceed. 
ing in a criminal way that could not be given in evidence; and that 
was the diſtinction, the court went on in Hicks v. Harris, But if 
there had not been that authority, I ſhould not have doubted on te 
nature of the thing, but that the eccleſiaſtical court might have pro- 
ceeded after death of one party as well for inceſt as fornication ; in 
which caſe, there is no doubt, they may. Thus. far as to the merits 
of the plea. Some collateral arguments have been uſed, that it is 
not in every caſe, the party ſhall protect himſelf againſt relief in this 
court upon an allegation, that it will ſubject him to a ſuppoſed crime, 
Uſury, for- It 1s true, it never creates a defence againſt relief in this court; there- 
$57 Uh court fore in caſe of uſury or forgery, if proof can be made of it, the court 
will not will let the cauſe go on ſtill to a hearing, but will not force the party 
compel 1 by his own oath to ſubject himſelf to puniſhment for it, In a bill 
corey — 4 to inquire into the reality of deeds on ſuggeſtion of forgery, the cout 
defence. has entertained juriſdiction of the cauſe; though it does not oblige 
b the party to a diſcovery, but directs an ifſue to try whether forged. | 
1 8 8 85 remember a caſe, where there was a deed of rent charge ſuggeſted to 
be forged : it was tried twice at law, and found for the deed ; a bil 
was afterward brought to ſet it aſide for forgery, and to have it deli 
vered up to be cancelled. Lord King notwithſtanding the tuo 
trials, which had been in Avozory and Replevin, directed an iſſue; 
whereon it was found forged, and, I remember, was cancelled and 
cut to pieces in court. There are ſeveral inſtances of that: fo that 
the relief, the party may have, is no objection. As to the objection 
from the conſequence of allowing this plea if the defendant ſhould 
fail in the proof of it, that would be an objection to the allowing ” 
pies 
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aa Abs 7 it jecti der Demurrer 
ea to a diſcovery though it would be no objection to a demurrer, EG by 


- becauſe that muſt abide by the bill: but all pleas muſt ſuggeſt a jvm, 
fact: it muſt go to a hearing; and if the party does not prove that Pleas ſuggeſta 
fact, which is neceſſary to ſupport the plea, the plaintiff is not to n= robes 


Joſe the benefit of his diſcovery : but the court may direct an exa- proved. 


mination on interrogatories in order to ſupply that. The plea 


therefore ought to be allowed. 


Next as to the demurrer of Sarah Brawnfword for that plaintiff 
had not made out a title, the defendant's remainder being veſted, 
and her claim was on failure of that eſtate tail in Job Brown- 
ſword. © | 15 0 


For plaintiff. Theſe limitations muſt be taken to be executory 
deviſes, ſuch as reſted in ſuſpenſe and contingency ; and on the 
events, which happened, the ſubſequent limitations could never 
ariſe ; for both events muſt firſt happen; viz. John muſt dye be- 
fore twenty-one without iſſue : whereas he attained twenty-one. 


Nor is there ſufficient to warrant the turning this .executory 


deviſe into a remainder. The teſtator meant to create a tempora 
truſt to have continuance, till John came of age, and then that it 
ſhould veſt abſolutely in him; or if he died before twenty-one 
leaving iſſue, then it ſhould go to that iſſue ; ſo that it is to be 
taken diſtributively. That this conſtruction has been made in 
ſimilar caſes, vig. that both events of dying without iſſue and 
before twenty-one muſt happen, before the contingent deviſe 
over takes place, ſee Eg. Ab. 188, and 1 Sid. 148. In any other 
conſtruction the teſtator has omitted (what he never could intend 
to do) the providing for the event of Jobr's dying under age 
leaving iſſue. | 


Lorp CHANCELLOR. 


As this is a queſtion upon the legal title to an eſtate on the 


conſtruction of a will, if there was any doubt, I ſhould not 


determine it on demurrer ; but would, notwithſtanding the in- 
clination of my opinion might be in favour of defendant, over- 
rule the demurrer without prejudice to defendant's inſiſting on 
the ſame matters by way of anſwer ; fo that it might more fully 
come before the court at the hearing : this the court ſometimes 
does on the conſtruction of wills. But if the opinion of the On contruc- 
court 1s, that as on the face of the bill plaintiff has no title, and 2 n will 
the will is ſet forth verbatim in the bill it is juſt, andmore for N 
the benefit of the parties, to cut it ſhort on the demurrer ; ſince out prejudice: 
it muſt be ſtill determined juſt on the ſame matters, as are before rb 92 face 


Ln E © = of bill no title 
the court on the demurrer. In theſe caſes of wills the governing ia plainif ; 


| A rule demurrer al- 
_  1owed, 
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CASES Argued and Determined 


Iment of te! wule of conſtruction is the intent of teſtator ; which the court i 
of contre. to find out by his words, and to conſtrue conformable thereto 


tion : if the 
words can be 


cognpligd 


Words tranſ- : 
poſed or ſup» 


fo far as it is poſſihle conſiſtent with the rules of law. The in in⸗ 


tent here was Pain: here were two children, teſtator confidereg 


25 hig own : whether legitimate or not, I enter not into the 
ee n-this demurrer I muſt take them to be 1 legitimate, 
He had'a mind to-make a provifion far them; and the material 
point is, that it is a limitation to them in tail; and if their ie 
failed, he intended plainly to give it over to the geber collateral 
branches of his family, and for want of ſuch iſſue t o his own 

right heirs for eyer. The quettion is, whether I can by con- 
ſtruction, or on the ſtrict literal meaning of the words, let in the 
right heirs of teſtator ſo as to defeat all the ſubſequent limitations 


5 would be plainly contrary to his intent: but if the force of 
ie words is ſuch, as that the intent cannot be complicd with, 
the rule of lay muſt take $ == It is ſaid, he hs given nothing 

over but on the contingency of Tor z's dying without iſſue — 

age. Conſider, what neceſſity there is from the words to con- 
rue it in that miner which would be to defeat his intent. 

2 5 firſt given the whole legal fee to truſtees and their heirs, 


d not intend, either of theſe <4 children ſhould have any 
veſted till twenty-one or the having iſſue, and then. to hare 
all ate tail; conſequently as ſoon as Jabn attained twenty-one, 
d. au Er he ae before twenty-one, that defeated 
8 auen eſtate in law given to the truſtees, and veſted a 
lin 15 115 did attain twenty-one, and therefore had an 
57 ; as he IF if he died before twenty-one, but had iſſue. 
ate the conſtruction could not be, as infiſted for plaintiff, 2 
with a double aſpect; if he attained twenty-one then to yeſt in 
m an eſtate; or if he died before, .leaving iſſue, then to give it 
to that iſſue: that is not the conſtruction of the will: but it is 
to give an eſtate tail in either event: ſo that ſuch iſſue would take 
as heir of the body of his father an eſtate tail from him, in 
whom in point of law it veſted, which eſtate would defeat the 
fee in the truſtees. Then as to the ſub equent words if the court 
is compelled to make the conſtruction, e plaintiff infiſts on, the 


plied by court Court Will do it: but howeyer in the — 5 0h of wills the 


to comply 
with intent. 


court has conſtrued the words conformably to the intent of 
teſtator as much as poſſible, ranging in a different order and 
tranſpoſing them to comply therewith. There is no neceſſiij to 
do either in this caſe, or to ſupply material words: but there 53 
plain, natural, conſtruction upon theſe words, viz. if the ſaid Juli 
ſhall ha zappen to dye before twenty-one, and alſo ſhall happen to 
dye without iſſue: which conſtruction plainly makes the dying 
without iſſue to go through the whole ; wad Feral anſwers the 
intent, Wien was in chat manner. Had the firſt deviſe de 10 


4 
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Jen and his heirs, this conſtruction, I believe, could not be made; 
for where there is fuch a contingent limitation, I do not know, 
that the court has changed beirs into heirs of the body to make it fo 
throughout. But much ſtronger conſtructions have been made 
Kip 5 in deviſes ; Cr. C. 18 5s and other caſes in Croke ; as in 
deviſe to one and his heirs, and if he ſhall dye before twenty-one 
or without iſſue then over, the court has ſaid, it was not the 


intent to diſinherit the iſſue, and therefore or ſhould be conſtrued .. Saf. 645: 


and: but if the firſt limitation had been in tail, there would be 27; 4 7 
no occaſion to reſort to that, but the court would have made the ũ uwe, 4 5 - 


conſtruction, I do now; viz. if he dies without iſſue before 
twenty-one then over by way of executory deviſe ;. if he dies 
without iſſue after twenty-one, when the eſtate had | veſted in 
him, it would go by way of remainder ; becauſe he had made 
his original deviſe capable of a proper remainder ; in which caſe 
the court will always conſtrue it a remainder. An eſtate tail is 
capable of a remainder, and it is natural to expect a remainder 
after it. It is contrary to his intent to let in this remainder to the 
right heirs to defeat all the intermediate limitations to his family. 
This is the intent of teſtator, and well warranted by an eaſy.con- 
ſtruction of the words of the will. The demurrer therefore muſt 
be allowed. - 7 : | 


Ex Parte Williamſon, March 25, 1751. 5 Caſe 80. 


TJIJETITION that the court might diſallow the certificate of 

the bankrupt Williamſon formerly a merchant in Core, having 

purchaſed ſeveral ſhares of the ſeamen who had taken the rich 

prizes of The Marquis D' Antin and Lewis Eraſme, and having Bankrupts. 
aſſigned the ſame over to Mr. Mackey his correſpondent in London, 11 
as a ſecurity for what he owed Mackey, who had principally taken 44.7 py 5 
out the commiſſion againſt him; which the now petitioners (ſeveral withtanding a 
of whom had bills depending in Chancery and the Exchequer for —_ 


ſetting aſide the ſaid ſales of ſhares) inſiſted, was fraudulently te view in 


taken out. taking out the 
commiſſion. 


Lok Dp CHANCELLOR. 


have myſelf very great jealouſy and ſuſpicion concerning the 

view, with which this commiſſion was taken out; and therefore 7;,4., ks. 
gave the utmoſt latitude to the petitioners to have inſpection of /and,&c, con- 
books and papers to make inquiry into the bankrupt's affairs, and gy Frags 
with greater latitude than in moſt caſes; becauſe it was giving this coming over, 
liberty to them, before they were creditors under the commiſſion: commiſſion 


but another view, I had, was my diſlike to traders in Ireland w be taken 


g £170 , l | cout: but liber- 
coming over here, and obtaining commiſſions by colluſion againſt ty to creditors 
Vol. II 8 81 them. ia 7c/ard to 

A | come and 


prove debts, 


. E 


b bo 


* 


CASES Argued and Determined *' 


themſelves; therefore I gave this liberty to ſee, if there were an 
creditors in Ireland, ho might come over, and prove their debtz 
by the commiſſion, that they need not be ſurpriſed; for as ther, 
they have no acts of parliament touching bankruptcy, it would 
be mifchievous to creditors in that country, if this method was 
allowed. But here has been no application to me to ſuperſede 
this commiſſion ; therefore it is not now before me to conſider 
whether regularly taken out, or whether there was a fufficient 
debt; or whether the' bankrupt was a ſufficient trader in Englanſ 
to the commiſſion: for in ſuch caſe application ſhould 
have been to ſuperſede it: but if that had been the caſe, it would 

have failed; becauſe it has been determined, that where a man, 
reſiding in one part of the realm or im other countries, contracts 

debts here, if he comes over here, a commiſſion of bankruptcy 

may be taken out againſt him, as in the caſe of thoſe who reſide 

in the Plantations : although that may be. managed ſo as to be 

attended: with incorvenience' as between England and Ireland, 

But the queſtion now is, whether there is ſufficient ground to 

allow this certificate or diſallow it? As to that I fit here in exe- 

Formof gran- eution of an act of Parliament directing, under what terms 2 
= _ bankrapt ſhall have Hig certificate; requiring it to be ſigned by 
of judgment; four parts in five in number and value of the creditors, who 
but = 2 5 their debts under the commiſſion, which muſt be allowed 
lowed, if re. by the commiſſioners, and afterward by the Lord Chancellor, or 
quiſtes oom · two judges to whom he fhall refer it, without whoſe allowance 
run with: it cannot have effect. There are no compulſory words in the 
concealment. Claufe to oblige the Lord Chancellor or the judges to allow. the 
certificate; nor do F know, that a mandamus would lye to them; 
for it is a matter of judgment: yet not arbitrarily ſa, for they 

muſt proceed by rules; otherwife proceedings under commiſſions 

45 of bankruptey would be very precarious. Theſe rules are pointed 
out by the act of parliament; but if theſe requiſites are complied 
with, the Lord Chancellor ought to allow the certificate, and not 
arbitrarily ſay, he will diſallow it. If not complied with, or if 

there is ground for the Lord Chancellor to think, there is fraud 

or concealment, he may abſolutely diſallow it, as he may for 

fraud or miſbehaviour in the bankrupt himſelf. Which brings 

it to the queſtion, whether there is ſufficient ground from the 
behaviour of the bankrupt on his books and of the aſſignees, 

whether there have been fraudulent acts or concealment! 

Another queſtion is, whether the petitioners have ſtated them- 

2 * the condition of proper perſons to oppoſe that certi- 

1cate | 


But firſt to conſider it on the merits. There was to be ſure 
great ſufpicion from appearances, particularly from the great 
afte in obtaining this certificate. It was à cafe atifing in . 
Ws #4 TS where 


* 


in the Time of Lord Chancellor Harpwicks. 


here there might be a great many creditors, who ſhould have 
47 opportunity to prove their debts; therefore I thought further 
time and conſideration” requiſite; which has been had, and the 
books brought over from Ireland, and as much as poſſible oppor- 
tunity given to inſpect them. The great objection that appeared 
on the inſpection, and which ſtruck! one at firſt, was the great 
difference between the account in Y:lliamfor's books and that ſet 
ont by Mackay : but that. is ſatisfactorily accounted: for, at leaſt 


at preſent”: for it is fWorn, there was great imperfection in the 


bankrupt s books: and from fuch negligence in accounts bank- 
riiptcies often happen. But theſe items appearing in authentick 
books of the Bankrupt, whether in letter- books or other books 
it is che fate as to the juſtice of the caſe, that being a foundation 
afterward to curry them into the proper books and to conſider 
the teſult of the whole, which is an anſwer to the objection. 
Another thing,” that arifes, is, that if there had been creditors in 
Ireland, who had reaſon to complain, and could have come in, 
and proved debts under this commiſſion, or ſhewn fraud in the 
bankrupt as to his eſtate and effects, this length of time taken, 
which is above a year and a half, would have given opportunity 
for it : but none have come in. There js no ground therefore 
from the merits of the caſe to refuſe the ſigning this certificate; 


. 


is not ſufficient to proceed on. 


* 


for bare jealouſy and ſuſpicion (which, I cannot ſay, but I have) 


251 


Bat all this may be out of the caſe, when we conſider the Afdevies of 


queſtion I poſtponed, though firſt in the order of things, whether debt by peri- 
8 petitioners are now proper to object to this certificate? Their tioning credt- 


firſt application produced an order 2d Auguft 1749, whereby ®" neceſſary. 


liberty was given to one Sharp to prove his debt, and that fuc 

other of the petitioners ſhould proceed with their ſuit with effect; 
and the making any dividend was ſtaid. Conſider the making 
that order. Several petitioners applied to me: none but Sharp 
had then made affidavit of a debt ; to whom only I could give 
liberty to come and prove debts ; as he only had laid a foundation 
for it; the other petitioners, plaintiffs in the cauſes in Exchequer 
and this court, not having by affidavit laid a foundation to ſhew 
there was a debt. But I did the utmoſt I could, for them; 
though they had not laid the common foundation for liberty to 
go before the commiſſioners to prove debts, I ſuſpended, that 
they might have time to do it. Sharp has gone before the com- 
miſſioners, and claimed a debt, but not proved it. It is not 
enough to lay before the commiſſioners a judgment or bond ; 


that will not do without an affidavit; for all that may be by 


collufion : but neither is done. His meaning was, that, as he Creditor un- 


had the perſon in execution, if he had proved his debt, he would 


der execution 
E i it , 5 ſt elect to 

de put to his election to take relief undet the commiſſion or to Kr 
44 | proceed or under com- 
miſſion. 
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cas ES Argued and Determined 


| proceed at law. The other petitioners have done nothing: it is 
ſaid, they are only plaintiffs in equity, and could not do it: hut 


Equitable de equitable as well as legal demands may be proved under a con. 


mands proved 
under commiſ 
ſion: though 


miſſion, though an equitable creditor cannot take out a commiſ. 
ſion. There would have been a proper ground for the commiſ. 


equitable cre- honers to admit them as claimants and then it would have 


ditors cannot 
take it out. 


been for the judgment of the court, whether they would have 
ſuſpended the ſigning the certificate, till the cauſes brought 
to ſet aſide thoſe bills of ſale were determined: but barely 
coming before the commiſſioners, and ſaying there is ſuch 2 


debt, is not ſufficient without an affidavit. aunty no 
perſon before me has a right to diſpute ſigning this certifi- 


cate, there not being. ſufficient to bring them within the 
rule. It is a maxim, that there muſt be an end of things; J 
muſt not delay for ever; and very full time has been given for 
every perſon from Jreland to come before the court, if they 
thought fit. | | 


The certificate therefore muſt be allowed. | 


Va | | 


Caſe 87. . Rigden verſus Vallier, | March 25, 17 51. 


Father by 
deed grants 
lands in conſi- 
deration of 


H. 7:16 2 , F 
GEORGE EVERINGDEN in 1710 executed a deed, 
« to all chriſtian people to whom this preſent writing ſhall 


* come, I George Everingden in conſideration of the natural love 


natural love to ee and affection I bear to my wife and children, and for the firm 
two children 4 ſettling and aſſuring of all my real and perſonal eſtate on my 


ard their heirs 


equally to be“ ſaid wife and children after my deceaſe, give, grant, and con- 


divided be- 


e firm to my daughter Margaret a parcel of land (not now in 


tween them: 4, queſtion.) Next I alſo by theſe preſents give, grant, and 


a tenancy in * 
confirm unto my two daughters Margaret and Hannab the 


common, 
rents and profits of certain lands (which he particularly de- 


This a cove- 


nant to ſtand ' 


ſeiſed. 


* ſcribes) during the life of my ſaid wife, equally to be divided 
« between them, paying 5/. per Ann. to my wife; and after 
* deceaſe of my wife my ſaid two daughters Margaret and 
4 Hannah to have the ſaid laſt mentioned lands to them, and 


„their heirs for ever equally to be divided between, them; and 


* laſtly I do give, grant, and confirm to my five daughters (enu- 


« merating them) all my perſonal eſtate equally to be divided 


* between them after all my debts and funeral charges paid and 


'« ſatisfied.“ 


This was ſigned and ſealed by him in preſence of three wit- 
neſſes. He died in 1714 ; his wife died; as did alſo Hanna, 


one of the two daughters, after having married Rigden, by 


whom ſhe had the preſent plaintiffs who brought this bill as co: 


| hars 


4 Ac 2 


a& 
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heirs of Hannah, tenant in common with defendant Margaret under . 
this ſettlement and diſpoſition, for account of rents and profits of 

2 moiety of this eſtate, the value of which eſtate was about twenty 

vounds per Ann. to have a partition and deeds and writings pro- 

duced and ſecured. 


For plaintiffs. The whole depends on a queſtion of right, 
turning upon the words equally, &c. being in a covenant to ſtand 
ſeiſed to aſes. In Fer v. Wigg, 1 Wil. 14, 1 Lord Ray. 623, are 
all the authorities on this head, that theſe words make a tenancy 
in common. They clearly do ſo in a will; and fo from the 
nature of this proviſion, by a father for his children, fo that he 
could not mean a ſurvivorſhip; for he muſt ſuppoſe, every child 
may have iſſue, and be the rovt of a family, whom he could not 
mean to exclude. The ſame words are uſed in diſpoſing his per- 
ſonal eſtate, where there 1s no doubt of his meaning, which could 
not be to go to the ſurvivors of the five. Then the queſtion is 
' . whether there is any rule of law, ſaying that intent ſhall not 
prevail ; or whether there is any thing to prevent it, from the 
nature of this as a conveyance? This falls under the rule of wills, 
not of conveyances at common law ; ſo that the ground, why 
theſe words make not a tenancy in common, in common law 
conveyances, holds not as to a deed to uſes ; which requires not 
technical words, as deeds at common law do, but operates ac- 
cording to the intent, which may be expreſſed in any words, and 
ſhall have a more liberal conſtruction. It is always a queſtion of 
conſtruction, whether the words uſed ſufficiently ſhew the intent 
of the parties; for that muſt be ſhewn. If grantor had ſaid 70 ; 
bold as tenants in common, not as jointenants, it would then have | 
been plain; and there is no difference between uſing the words 
themſelves, or ſuch as neceſſarily imply it. There never was a 
caſe even on the ſtricteſt deed, where theſe words were determin- 
ed to be a jointenancy. This was fully argued in F//ber v. Wigg, 
where it was held, that in a ſurrender of copyhold to uſes, theſe 
words make a tenancy in common, againſt Holt C. F. who cites 
no authority for his opinion. This has ſtood ever fince ; is the 
lateſt ; and is warranted by the majority of the court in Smith v. 
Jobnſon, there cited; and as it has ſtood ſo long, though perhaps 
at firſt indifferent which way determined, there is no reaſon to 
deſire to ſhake it; for that would be leaning on technical, 
artificial reaſonings, againſt the real juſtice of the caſe, and 
meaning of the parties; for if the meaning did not imply it, it 
would not have that conſtruction in a will. Where no preciſe 
form of words is required, (as there is not to make a tenancy in 
common) a liberality of conſtruction is introduced ſince the ſtatute 
of uſes, which was not before ; as in ſpringing uſes and in the 


conſtruction of powers, which before were conitrued rigorouſly. 
Vo I. II. | Xtt "There 
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Jointenancy 
and tenancy 
in common, 


diflingniſhed. 


ance. The addition of equally to be divided does not from the 


| CASE S Argued and Determined 


There are other authorities beſide ; as 2 Ven. 365, not ſo ſtrong 
as this; for there the words equally to be divided came before 7h; 
heirs; alſo the note of Hammerton v. Clayton 1 Lord Ray G3. 4 
queſtion of this kind came before Your Lordſbip lately in Baugh v. 
Herbert, on a conveyance on the ſtatute of uſes to four, and the 
heirs of their bodies ſhare and ſhare alike : Your Lordſhip ſtopped 
the cauſe ſhort, and ſent it to B. R. but the parties having agreed, 
it was never argued. This eſtate being of ſo ſmall value, it 
would be mercy to the parties for this court to determine it: nor 
is there difficulty or danger in determining it, the authorities bein 
of that ſide to which a court of juſtice leans, in favour of the in- 
tent againſt a jointenancy, which the court now does certainly 
not favour. e 


For defendant. This queſtion has never yet been ſettled. The 
ground, upon which the plaintiffs have gone, is, that a tenancy 
in common was certainly meant from the conſtruction courts of 


Juſtice have put on ſimilar words in wills, which are conſtrued 


by intent of the parties on the face of it. But this was not the 
intent: and though ſimilar words in a will may carry that intent, 
that is no argument. A deed muſt be underſtood in that ſenſe, 
the law puts on the words ; and the maker muſt be ſuppoſed to 
underſtand it, as the law does; and therefore may be preſumed 
to mean different, from what it would be in a will. The words 
mean only an equal diviſion of the profits; which may be effec- 
tually anſwered by a jointenancy as well as the other ; for a join- 
tenancy conveys a right to each party to have a moiety ; and the 
conſequence of ſurvivorſhip does not follow to be in the party's 
view: as where one creates an eſtate tail, he does not immediately 
conſider the conſequences of its being barrable by fine or recovery: 
therefore he is not neceſſarily to be preſumed to think of ſurvi- 


vorſhip: nor will the court conſtrue theſe words different from 


what the law ſays, when the words do not on the face import 


that. There is a plain diſtinction between conſtruing the fame 


words different in a will and a deed ; for in a deed the law puts 
that conſtruction, which is a ſufficient foundation for the court to 
put the ſame. Wherever an eſtate is conveyed to two by one 
title, it is a jointenancy ; where two diſtinct ſeveral titles, 4 
tenancy in common. Co. Lit. Then the right of ſurvivorſhip does 
not ariſe from the particular intent of the parties to make it io, 
but from the- eſtate, as a neceſſary conſequence of a ſeparate ot 


joint title. A jointenancy cannot be made a tenancy in common, 


et e contra; ſo that if this is but one title, it cannot be in common; 
differing from a will, which -ariſes merely from intent of the 


perth the law allowing to have its operation: but in a deed the 


aw not allowing it becauſe contrary to the nature of the conve!- 


nature 


in the Time of Lord Chancellor Hazpwicke. 


nature of the conveyance give them ſeparate eſtates; only ſhewing 
they ſhall enjoy in equal moieties, which is conſiſtent with claim- 
ing under one title, conſequently with jointenancy, As to this be- 
ing a covenant to ſtand ſeiſed, and therefore to have a more liberal 
conſtruction than common law deeds, there is no ground for that; 
which would cauſe ſtrange confuſion, and deſtroy the ſole reaſon, 
why a favourable conſtruction is given to wills in oppoſition to deeds, 
becauſe in one teſtator is ſuppoſed inaps conſilii, in the other not, 
and what the ſtatute of uſes never intended. The ſtatute intended 
to convert every thing, which was a truſt at common law, (as a 
uſe was) into a legal eſtate; not converting the eſtate into the uſe, 
but e contra; and therefore all ſpringing uſes and executory deviſes 
are allowed, only becauſe before the ſtatute there might be ſuch, 
to ariſe by many kind of conveyances, provided within a compaſs 
of time, not tending to perpetuity. Fiſher v. Wigg was a very 
doubtful caſe, and ſeldom has been cited with any certainty of reli- 
ance on the authority: beſide it is ſaid in Stringer v. Philips, as in 
Eg. Ab. 291. that caſe was reverſed : and though it ſhould not be 
ſo, yet that, together with the fact of no judgment of it appearing 


on record, is a proof, that the parties made it up, and an appeal 


was adviſed ; all which goes a good way to take off its force as a 
precedent, _ | 


Lord Chancellor was at firſt not inclined to determine it, as it was 
barely a legal title: but ſaid, he would look into it, and come at 
it, if he could without determining a point, which might affect 
ſeveral other caſes, which he muſt not do notwithſtanding the ſmall 
value, but the parties muſt go further. 


This day he delivered his opinion, 


l have conſidered this cauſe as fully, as I could; and will tell 
my thoughts with this declaration at the ſame time, that if either of 
the parties are defirous,to have it further conſidered in a reaſonable 
way ſo as to avoid expence, I ſhall be willing to put it in that way. 


The queſtion is, whether a jointenancy or in common, depends 
on a deed or writing ; for, though executed as a deed, I am not 
ſure, it was intended to take effect as a deed. It begins as a deed 
poll: but is a diſpoſition of his whole real and perſonal eſtate, and 


to take effect after his deceaſe, in conſideration of, &c, If this is Deed in con- 


ſideration of 
love and affec- 
tion good 
without livery 
as a covenant 


to ſtand ſeiſed. 


not a will or a covenant to ſtand ſeiſed, it would be void, being 
without livery, becauſe a freehold cannot paſs in futuro : but being 
in conſideration of love and affection, though by ſingle deed with- 
out livery, it may be good by way of covenant to ſtand ſeiſed, be- 
cauſe that does not operate by tranſmutation of poſſeſſion, but the 
| uſe 
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uſe remains in grantor until taken out of him by force of the con. 
de ration "M 

This queſtion depends on a very litigated and diſputed point i 
the books, though clear in one view; the words equally to be Jin. 
'ded in a will certainly making a tehancy in common, as now eſtab. 


What words liſhed, though that was at firſt doubted. Without the word %u. 


make tenancy qed it would be tenancy in common; as if deviſed to them equally, 


in common 
in a will, 


or ſhare and ſhare alike. But it is ſaid, there is no ſufficient au- 


thority that this would make tenancy in common in a deed, and 
that the books and caſes'take it to be otherwiſe. It is true, the 
books do generally, where: this ſubject is mentioned, take it to be 
otherwiſe: yet there is no ſolemn determination that I can find on 
that particular point, where it is adjudged againſt a title on that 


foot, ws. that equally fo be divided will not make a tenancy in com. 


mon in a deed : though it is ſaid over and over again to be ſufficient 
in a will, though not in a deed. The only ſolemn determination 
then is Fiſher v. Wigg; which is relied on as a judgment of B. . 
that in a ſurrender of copyhold to. uſes, theſe words make a tenancy 
in common. But it is objected thereto as a doubtful authority, a 
but the opinion of two judges againſt fo great a man as Holt; and 
it is further ſaid to be apprehended, that judgment was reverſed, 
On ſearch I cannot find it to be ſo, or that a writ of error wa 
brought; ſo that judgment ſtands, and is ſo far an authority, that 
that is the conſtruction in caſe of ſurtender of copyhold lands, 
Another caſe was cited, which paſſed as an authority by the judges 


in that caſe, vz. 2 Ven. 365. which, if rightly reported, is in 


point, I cauſed the Regiſter's book to be ſearched, and cannot 
find any decree entered to warrant this report : but it is cited by 
Gould J. and it is taken, that there was ſuch a caſe: and it might 
be ſo, though not entered, for the parties frequently acquieſce, and 
there is often ground to proceed no farther. As to Hammerton . 
Clayton I cannot conceive, how Sir Edward Northey, (who was of 


_ counſel on the other fide) ſhould be at the. pains to cite a caſe not 


in the books, but merely on record, againſt his client: however! 
deſired a ſearch to be made in C. B. for the record of that caſe, 
and it is not to be found on the judgment roll mentioned in the 
book. There is another authority (ſuch as it is) of Smith. v. Jobr- 


n; which, if rightly Rated, was on a feoffment, and was not dil- 


puted by Holt; which is a countenance therefore for this opinion, 
and the authority of two judges againſt one ſtill remaining and ſtand- 


ing. Which brings it to the queſtion, how this is to be determin- 


ed? On the beſt conſideration I am inclined to be of opinion, that 


on this deed or inſtrument (call it as you will) it makes a tenancy 


in common; and that it would be a direct contradiction to the ma- 


nifeſt intent of this father, who was providing for his children, 


to ſay otherwiſe. I have confidered the arguments in Fiſher . 
| 4 Wigs z 


>. 
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Ties ; and it is truly ſaid at the bar, that there is nothing more to 
be ſaid on either ſide, than is faid there, Though no one has 
more reverence for the opinion of Holt C. J. than I have, yet I 
think the arguments of the other judges more founded on the nature 
and reaſon of the thing, and that Ho/'s is more founded on artificial 
arguments of the law, and drawn out from a great deal of fine 
learning from arguments in other caſes, Goz/d's argument has great 
weight, and is not to me ſatisfactorily anſwered. That caſe was 
indeed on a ſurrender of copyhold lands in the Lord's Court; and 
the judges, who argued to make it a tenancy in common, held, 
that ſuch a ſurrender was not to be conſtrued in the ſtrianeſs 
of the thing, but like a will. Holt contended, it muſt be conſtrued 
as a deed : in one thing he was certainly right, that a ſurrender of 
copyhold lands to uſes is not to be conſidered on the foot of a uſe or 
truſt, for they are not within the ſtatute of uſes ; therefore ſuch ſur- Surrender of 
render is only a direction to the Lord whom to admit; and when copybold to 
admitted, ſurenderee is in by grant of the Lord, not of the ſurrender- * * -" ny 
or; ſo that it is of a particular nature, not as a uſe or truſt on the ö 
ſtatute. But the arguments of the judges, is of weight in that caſe, 
hold full as ſtrong in a covenant to ſtand ſeiſed; as this (though I 
am not quite ſure, whether it was meant a deed or a will) will be 
conſtrued, the uſe till the event happens remaining in the grantor be- 
ing ſufficient to fupport*the uſes declared in the deed. Bat it is ob- 
jected, that there is no warrant to conſtrue a deed to uſes as to the Deed to uſes 
limitations and words of it, in a greater Jatitude than a conveyance by . . 
way of feoffment or other conveyance at common law, and if con- tirade than 
ſtrued in a different manner would cauſe great confuſion: which common law 
| I hold to be true in general: for the ſtatute joining the eſtate Mee of 
and the uſe together, it becomes one entire conveyance by force 
of the ſtatute, and the words are to be conſtrued the ſame — bod 
way: but this is to be taken with ſome reſtriction. As to the graze 
words of limitation in a deed, they are to'be ſure to be con- thee REG A v 
ſtrued in that manner, viz. in the ſame ſenſe ; but where they are 2 A 2 
words of regulation or modification of the eſtate, as the words 264, 42.4 
equally to be divided are, and not words of limitation, I think, there 
is no harm in giving them greater latitude in deeds on the ſtatute of 
uſes, which are truſts at common law, than on feoffments, which are 
ſtrict conveyances at common law. The caſe cited by Gould ]. 
from Co. Lit. 190. b. as to a verdict is very material to the preſent. 
The only diſtinction taken between the conſtruction of words in a 
verdict and in other caſes is this: in a ſpecial verdict words may be Words in a 
conſtrued more largely than in pleading : and therefore it is often Verdict con- 
laid, that in a verdict a deſcription, that would be bad in a count or 2811 o 
plea in bar, may be good in a verdict, and taken by intendinent of in pleadiog. 
the jury: but there is no book, ſaying that words may be taken 
more looſely in a ſpecial verdi& than in a deed. It is admitted, that 
if he had faid, © to hold one moiety to one and her heirs, and the 
Vor. II, | U u u | eee 
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other moiety to the other and her heirs,” it would have been 
good not only in ſuch a deed, but in a feoffment; and conſiderin 
how the ſenſe of theſe words equally to be divided is now eſtabliſhe; 
there is no reaſonable difference. Thus it ſtands on the authority of 
Fiſher v. Wigg but there are other reaſons in the preſent caſe grey. 
ly ſtrengthening it in favour of the plaintiffs : firſt this was a father 
providing for his children, and muſt be conſtrued therefore to make 
a proviſion for their families; and it is not reaſonable to think, he 
ſhould make it ſo, that if one died, her proviſion ſhould ſurvive tothe 
other ; which is the conſequence of a jointenancy, and cannot he 
Tenancy in ſuppoſed to be his intent. This court has taken a latitude in con. 
common ſtruinga tenancy in common without the words equally to be divide 
without words On the foot of the intent; and therefore determined, that if two men 
equally, &. jointly and equally advance a ſum of money on a mortgage, ſuppoſe 
in fee, and take that ſecurity to them and their heirs without an 
words equally to be divided between them, there ſhall be no ſurviyer- 
ſhip; and ſo if they were to forecloſe the eſtate, the eſtate ſhould 
be divided between them, becauſe their intent is preſumed to be ſo. 
It has been ſaid indeed, that if two men make a purchaſe, they may 
be underſtood to purchaſe a kind of chance between themſelves 
which of them ſhall ſurvive : but it has been determined, that if 
two purchaſe, and one advances more of the purchaſe-money than 


The court the other, there ſhall be no ſurvivorſhip, though there are not the 


leans againſt | words equally to be divided, or to hold as tenants in common; which 
ſarvivor. : 


ſhews, how ſtrongly the court has leaned againſt furvivorſhip, and 
created a tenancy in common by conſtruction on the intent of the 
Equitable. Parties. How nearly does this come to the preſent cafe ? There is 


'confideration indeed no conſideration here; only a voluntary act: but the court 
| " 9 always conſiders provifions for children as having an equitable con- 
4 3 


and preferred ſideration: and therefore though the court cannot prefer ſuch vo- 
to voluntary luntary diſpoſitions to debts for valuable conſideration, yet they ate 
3 always preferred to other voluntary diſpoſitions. Then why may 
not the court as in other caſes conſtrue according to the intent, which 
was to provide for their families? But this man has put his own 
conſtruction on theſe words in the diſpoſition of his perſonal eſtate, 

which is allowed to be a tenancy in common; then it is very ex- 
traordinary, that he ſhall be preſumed to uſe them in another part of 

| the deed ſo as to defeat his intent. Another thing is, that this ap- 
This near a pears to be as near a teſtamentary act, as can poſſibly be; nor do! 
* know, why this may not be proved as a will in the Eccleſiaſtical 
; court, notwithſtanding the ſolemnity of execution by ſealing and de- 
livery, according to thecaſe of Kibbot v. Lee; for there wasa will ſcaled. 

and delivered; and in a late caſe of Trimmer v. Jackſon in B. R. ſent out 

of this court. He makes uſe indeed of the words give, grant, and 
confirm: but that is not material: and then ſays after his deceaſe: 

ſo of his perſonal eſtate after his debts and funeral paid; which 1s 

plainly a teſtamentary diſpoſition, his whole perſonal eſtate being in 

his power during his life, and they are in the caſe of reſiduary lega- 

| tees. 


in the Time of Lord Chancellor HarDwicks. 5 


tees. So that it appears to be in his view as a teſtamentary act: and 
admitted, that in a will theſe words make a tenancy in common: 
and I think, it ought to be ſo conſtrued here. My opinion there- 
fore at preſent is, that agreeable to Fiſber v. Wigg, ſtrengthened by 
thoſe further obſervations, the plaintiffs are intitled to have a decree ' 
for the diviſion of this eſtate. But notwithſtanding that I own, I 
am ſatisfied, yet as it is liable to objection, from what is ſaid in the 
books, and the doubts thrown out of this authority of Fiſher v. Wigg, 
if the defendant is deſirous of having it further conſidered, , I will 
not ſend a caſe to all the judges of either court ; becauſe they now 
put theſe cauſes in a new way in the paper as other cauſes ; which 

may be very proper in caſes of value, but, creating a great deal of 
expence to the parties, this caſe will not bear it; if deſired there- 
fore, I will take a method, often uſed by my predeceſſors antiently, 
of ſending it to two particular judges, who then will hear it at their 
chambers. | 


—— - 
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Oldham wer/us Hand, April 24, 175 1. Caſe 82. 


N a conteſt in the Eccleſiaſtical court for an adminiſtration it 
was granted to the plaintiff and another. The widow of the Gift to attor- 


party threatened to appeal; they deſired the defendant an attorney ney after the 


to make it up between them. It was compounded ; and afterward, cute 9 — 
when the whole was finiſhed, they voluntarily agreed to give him diſtreſs, not 


2000 J. a- piece; and that, as he ſwore, without any ſolicitation ſet aſice: 


| | iſe if 
from him. They reſt on this for ſeveral years; when a bill was _ du- 


brought to impeach it: after anſwer put in the plaintiff ratifies and ring the 
confirms it. | | | cauſe, 


For plaintiff. There is a ſtrong relation between an attorney, 
who is in nature of a ſworn officer of the court, and his client ; and 
on that all tranſactions between them are examined into; if there- 
fore an attorney, retained to appear, does not, the court will make a 
ſummary order, and compel him; and not leave it to an action as 
in other caſes : nor will an attorney be ſuffered to be changed 
without leave of court. If an attorney pending the tranſaction gets 
rom his client an extraordinary ſecurity for payment of money, or 
extraordinary conveyances of any part of his eſtate, it will be ſet 
aide without any particular evidence of impoſition ; for a gift ſhall 
not be taken without letting the client ſee, what is the demand: hey; 
is not allowed to take a preſent without a bill brought in, though a a: * 
cient may be allowed to be generous, and give more than the bill. fant came of 

e rule is the ſame on guardian's getting a preſent on the ward 3 
u is of 8 though no proof of actual impoſition at the time. 4 {er 

eie v. ng * aſide. 
puatdian, after plaintiff's TE: on Leuling count tot 4 l, Cn /. Ks. 70 
| 8 g accounts took A in Cray v. 1 
| voluntary 1 * 
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voluntary preſent, which your Lordſhip ſet afide merely on that, ,, 
dangerous. So in Walmſley v. Booth on a bill by repreſentative ot 
. Japhet Crook to ſet aſide a bond by him to his attorney to pay 1000 / 
there was to ground to impeach it on the particular evidence as not 
voluntarily done, nor as any actual impoſition ; the bill was digmir. 
ſed ; it came on a rehearing, and was then argued laying all the pars 
ticular proofs out of the caſe; and on reconfidering it, and the con- 
1 ſequences that would otherwiſe be, your Lordfhip gave relief. That 
Proof, Hines Was grounded on Hine's Caſe, which was determined on the ſame 
.- Zorr, reaſoning, and affirmed in Hoſe of Lords ; it was a bill to ſet aſide | 
£4. 221: ſecurity, ſaid to be a gratuity for ſervices, though it might be more, 
than would be allowed on a taxation; Lord Talbot relieved, Except 
as to what he really deſerved, decreeing the bond to ſtand as a {. 
curity for ſuch. This caſe is the ſame; being in nature of a ſecurity 
a transfer to him who has other parts of the eſtate in his hands, and 
is to account for the whole. The bill demands a general account of 
the eſtate : the defendant inſiſts on allowance of 4000/7. no bill is 
given in: no writing at the time, but barely this transfer. 


2 <2 3-4 FOR 
2: 8 SY BE : 


Lord CHANCELLOR. 


All the caſes cited differ on the material ground. Waring had 
been concerned as guardian, and, as ſoon as the infant came ot age, 
made up the account, and retained that gratuity to himſelf, the ſame 
influence of the guardian continuing, being done when his effeds 

were to be delivered over. Japbet Crook was in diſtreſs, wanting 
bail, and could not get out of cuſtody, unleſs this attorney would get 
it for him; and the attorney tobk the bond, before he would do it, 
being employed by him: the court would not ſuffer that to ſtand, 

Hine's Caſe was a bond to a perſon, who pretended to have it in his 

power to procure evidence, and, before he would do it, took this 

bond by way of ſecurity: the eourt would not ſuffer that to ſtand, 

becauſe done not by way of reward, bat before hand when under 

| diſtreſs for evidence to prove the title ſet up. This is a very large 

| gratuity indeed; though there had not been that ſubſequent ratifica- 

tion, I do not ſee, how I could come at it; for it is not obtained by 

an attorney during the courſe of the cauſe, or before it, but the whole 

1 was over; and they are judges what to give: much leſs can I ſet i 
aſide. I have heard of attorneys and ſolicitors, who undertake a 
cauſe not only to manage, but to find evidence. I do not know, 
how I could come at that even: it is ſecret in the minds of people, 
who know, on what grounds they go, and are better judges often, of 
what an attorney deſerved, than the court can be: and when the) 
without any diſtreſs judge of the gratuity they think fit to give, the 
court will not ſet it aſide: though if it could be come at, the court 
would indeed in ſuch a caſe cenſure it: but this is alſo ratified, 


which makes it much ſtronger, The bill therefore muſt be _ 
| : Sr 


« 
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| ſed to this 4000 1. infiſted upon by the defendant as a preſent and 
— 5 | 


Hubert verſus Parſons, April 29, 1751. Caſe 8-. 
V marriage-articles truſtees were to pay the dividends and pro- On marriage 
duce of 9000 J. ſtock to Philip Hubert for life, and from and aricles goool. 

after his deceaſe his wife, if ſhe ſurvived him, ſhould have it for her ++ cond golf 

life; and on truſt by mortgage or ſale, in caſe of more than one wife for 
child of ſaid marriage, to raiſe 5000 J. and pay it to ſuch child, not br ya = 

being an eldeſt fon, at ſuch time, and in ſuch manner and 2 jet 8 
and with ſuch reſtriction, as the ſaid Philip Hubert in his life or by and pay ooo 
will ſhould direct, limit, and appoint ; for want of appointment to 97 younger 
pay the ſame to ſuch younger ſon or ſons, daughter or daughters, at facher hond 

twenty-one ; and till ſuch ſhare or ſhares of younger ſon or ſons, »ppoint ; for 

daughter or daughters, become payable, the intereſt ſhould be paid . 
toward maintenance and education; if any of theſe younger child or twenty-one ; 

children died before px ht it ſhould ſurvive, except to the eldeſt be intereſt for 
ſon : provided that, if no appointment of the payment of the por- Mather dies 
tions by the father, the truſtees ſhould have power to raiſe part of ouly one 

this money, or the whole if they thought neceſſary, for advancement — 2 ogy 
of that younger child, as wanted it: and ſubject only to the drawing dies two 

out theſe proviſions, all was given and ſettled on the eldeſt ſon: if no years old. 
iſſue of the marriage then in truſt for Philip Hubert, his executors, * 


adminiſtrators, and aſſigns. 5000 l. as his 


repreſenta- 


At death of the mother there were only two ſons; the youngeſt += 


died when but two years old ; the father had made no appointment, children - 
and brought this bill claiming the 5000 J. as adminiſtrator and repre- There are ne 


words for veſt - 


ſentative to the deceaſed younger child; for though the time of ing except 
raiſing was not yet come, it was abſolutely veſted in that child, and thoſe for 
tranſmiſſible ; as after the mother's death there could be no other, g and 
1 . . paying, at 
The queſtion. is not on the time of payment, but on the penning of wenty one. 
the deed; whether it veſted or not? No act could take from the fa- 
ther the benefit of the whole produce during his life ; yet as to the 
children the reverſionary intereſt was to veſt in his life, If an eldeſt 
or only ſon lived to an age ſufficient to make a will, and gave this 
away, the father could not have claimed againſt that, the contin- 
gency on which it was given over to him not having happened: fo 
if the ſon had fold or incumbered it. Suppoſe one only younger 
child, who attained twenty-one, money given out of a reverfionary 
intereſt, and therefore poſtponed for the ſake of the particular perſon 
who was to enjoy the uſe during life, veſts notwithſtanding a par- 
ticular time of payment, This is a queſtion of a younger ſon dying 
under twenty-one. There is an eſtabliſhed diſtinction (on what 
foundation of reaſoning is not now to be inquired) between the time 
Vor. II. . of 
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of veſting and of payment as to perſonal eſtate, that notwithſtanding 

the day of payment is poſtponed it ſhall be tranſmiſſible: although 
in favour of land if the perſon dies before time of payment, it ſhal 
ts fink, The ſame diſtinction governs as to perſonal eſtate ariſing ch 
a a declaration of truſt; as it would on a will. There is oo authoti 
ſaying, that as to a declaration of truſt of perſonal eſtate it ſhould be 
conſidered as land: though often determined to be ſo on a will. On 
deviſe of reſidue of perſonal eſtate to wife for life, and after ward 1, 
other perſons, one of whom died in her life, Lord Talbot held, hi 
executor ſhould come in for an equal ſhare, . becauſe the intereſt veg. 
ed. The only doubt, that can be, is whether it ſhould be payabl; 
immediately to the repreſentative, or only at ſuch time as if the chid 
had lived to that age: but the court never conſiders it ſo in the caſe 
of a child. Though the father has power to anticipate the day of W 
payment, yet, being but one younger child, his power as to the 
quantity and ſubſtance of the gift was at an end: if more, it was ur- 
certain during the father's life, what particular ſhare any one child 
could take: if they could take, it muſt be as joint-tenants : bur, being 
only one, there is an end of that and of all the conſequences : he 
cannot intail or give part of it over on any reſtriction; for the whole 
5000 J. muſt go to that one: ſo that he could only alter the day of 
payment, the ſum veſting independent thereof. The deed ſheus it 
was ſo meant; for the whole intereſt is to be paid in mean time, not 
ſuch part as ſhould: be thought proper for maintenance. The drawer 
thought it tranſmiſſible; having made a ſpecial proviſion againlt it on 
the death of one under twenty-one, they had no view to the ſinking 
into or concern for the eſtztz; for the power of accelerating pay- 
ment is not to the father only, but to the truſtees if they thought fi. 


LorD, CHANCELLOR. ; 
This is a claim ſet up by the father in direct contradiction to the 

| Intent of the parties in theſe marriage- articles. On one fide, I think 
the authorities, that have been on the caſes of portions to be raiſed 
out of lands, are to be laid out of the caſe, and cannot be aręued 
from in favour of the defendant. On the other fide the authorities 
cited, or which can be cited, on wills or te aments concerning pet 
ſonal eſtates are to be alſo laid out of the cafe ; becauſe the rules and 
Prgtions by determinations in this court on portions or legatory portions by will 
will governed are drawn from the Civil law or Ecclefiaſtical court; which cannot 
by rules den take Place in this caſe ariſing on articles, a deed at common law: 
eccleſiattical though as there is a truſt in it, that mutt be conſtrued in this court, 
enplicable 16.200 cannot be governed as to the rules of the Ecclefiaſtical court, 0 
4 the rules as to real eſtates. The queſtion is upon the conſtrudion of 
| the deed and intent of the par ties ; which was, that ſubject to the 
' proviſions therein the whole ſhould be ſettled for-benefit of the eldcl 
ſon; nothing therefore could be taken from him but according y 
| - | the 
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the intent of thoſe proviſiops. That intent was plainly this, to take 
out of this 9000 J. (a fund provided for the eldeſt ſon) 5000 /. for, 
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> 


younger children by way of portion; which-muſt be conſtrued in a Cooſtrudion 
reaſonable ſenſe, when they ſhall be ſuppoſed to want the portion of portions, is 


| ; h 4 a » when the chil - 
and if any doubt on the conſtruction of theſe contingencies and the dien want C 


words ed it muſt be conſtrued accordingly, , All the ſubſequent 
_ truſts ate reſtrained to ariſe after deceaſe of the father. T he time 
and the occaſion both of railing and paying the 5000 /. are quite un- 
certain; becauſe” ſubject to the power of the father. I agree as 
tothe power of ptoportioning, that was in caſe of more than 
one younger child: but ſtill the father had power to direct the 
time of payment and the manner, though but one younger obild. 
He might have accelerated the payment before twenty - one, or 

ſtponed it till a time after twenty-one. So alſo as to the 
manner and application; for he might have ſettled it for be- 
nefit of the family, it being with ſuch reſlriction, &c. The power 
of raiſing and paying is directed and limited in the fame 
words. There are no, words to create any veſting except thoſe for 
raifing and paying, which are at twenty-one. Suppoſing it had been 
in a covenant, and the child had died before twenty-one, it never 
could become due. It is true, in legatory caſes, where the Eccleſia- 
ſtical court judges that it is veſted ; and the time only of payment 
poſtponed, they hold it tranſmiſſible, though the child dies before 
twenty-one : but there is no ſuch rule in conſtruction of the deed, if 
the child died before twenty one. It is ſaid the direRion of the intereſt 
isanevidence, the thing was veſted; ſo it is in legatory caſes : but this 


intereſt was not to be paid till after death of the father, who was to Intereſt evi- 
have the whole during his life, whatever contingency happened as dence of velt- 


to his children. The proviſion for a ſurvivorſhip among themſelves 
is, that neither the repreſentative of a child, nor an elder chi d, 
ſhould have it. But though by force of the deed it is not payable 
till twenty-one, yet in default of appointment by the father the truſ- 
tees have a power : but that will create no veſting, eſpecially as that 
power could not ariſe till after the death of the father, and was quite 
in diſcretion of the . truſtees whether they would execute it or not. 
In his own right the father could not claim any thing out of the ca- 
pital but in default of iſſue of the marriage. There is nothing from 
this deed to make the veſting of this 5000 /, in prejudice to the el- 
deft ſon, who was to take the whole fund ſubject to theſe portions to 
younger children : if that was the intent of the parties, it would be 
a very ſtrange intent to give the father a chance of having this large 
Part of this proviſion, who was made but tenant for life by the deed. 
Where perſonal legacies and portions by wills are given at twenty - 
one, or no clauſe of gift in the will but the ditection for payment at 
twenty-one; if the child dies before twenty-one, it will not be 
tranſmiſſible; nay the principal will not be tranſmiſſible, even 

8 OT .1 h though 


* © ©. 


ing, in legato- 
ry caſes. 
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though this court by its diſcretion had given the child intereſt «,, 
maintenance in mean time. If taken on that latitude that wills are 
here are no words to create a veſting but the words to raiſe and pay ; 
and the direction of that is, when the child attained twenty-one, ]. 
compared to the caſe of portions out of land, (which I have laid 
out of the caſe) if the child attains twenty-one, and ſurvives the fi. 
ther, and dies, though in life of the mother, his ome ſhall not be 
raiſed, But according to the true conſtruction of this deed there are 

| two times of veſting ; one if the child attains twenty-one though in 
8 5 life of the father, and died in life of the father, yet, having attained 
twenty-one, by force of the truſt the portion ſhould be conſidered a; 
veſted, and go to the repreſentative, I will go farther; Suppoſe the 
younger child had ſurvived the father, and died before twenty. one, 
poſſibly by the conſtruction upon this truſt, being a direction to pay 
the whole intereſt for maintenance, it might poſſibly go to the repre. 
ſentative ; becauſe the child was intitled to the whole intereſt in 
mean time according to the intent ; the intereſt follows the property 
of the principal, as the ſhadow the ſubſtance, and therefore intitled to 
the principal. But neither of theſe contingencies happened ; the 
child not attaining twenty-one in the life of, nor ſurviving, the fi- 
ther: nor any poſſibility on the conſtruction of this truſt to make 
any other time of veſting, abſtracted from the time of payment, ex. 
cept thoſe two, neither of which has happened : conſequently this 
was not a veſted intereſt in the child either on the words of the 
deed or more ſtrongly according to the intent of the parties. The 
father then has no right to draw this ſum out of the proviſion for 
the eldeſt ſon ; and the bill muſt be diſmiſſed. 


Caſe 84. Blanchet verſus Foſter, April 29, 175 1. 

Relief againſt 'Þ ILL by huſband after wife's death to be relieved againlt 
tecurines, &c." bond given by her to her aunt juſt upon the marriage. 

y wife on i | . ; 


marriage : un- 


leſs for valua- iy : | i ; 
ble conſidera. Loxp CHANCELLOR, 


tion, though ö : 4 | 
concealed If a woman abou: to marry parts with part of her property, u 
wo bulband: gives a ſecurity or aſſignment, they are relievable againſt in this 
22 en. Court: but where a debt is contracted for valuable conſideration, 
couraged; though concealed from the huſband, it is no fraud on the marriage. 
ants © de, But concealment of ſuch ſecurities or debts is not to be encouraged; 
requeſt, coſts therefore as this was concealed from the huſband at the time and 
excuſed. long after the marriage, I ſhould excuſe the huſband the coſts on 
diſmiſſing his bill, on which I can give no relief, as a conliders- 
tion is poſitively ſworn to in the anſwer, and it comes on by bil 
and anſwer : but it is alſo ſworn, that it was at the requeſt of the 
wife herſelf, that the obligee concealed this from the huſband. 
| 2 Thberefote 


* —ů —— 1 


in the T ime of Lord Chadticeſlor Firbwicks. 


tbereſore ſhe had ſurvived him, ſhe could not have ſaid, her aunt 
ſhould loſe her coſts becauſe of that concealment at her own.requeſt. 
The plaintiff is adminiſtrator to, and ſtands. in place of, his wife; 


and the bill muſt be diſmiſſed with coſts. to be taxed. 
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hance VEr [145 Fenhoulet April 29, F. Caſe 8c, 
TNEMURRER to bill for diſcovery as to the fact of marriage, Portion given 
| by which if without conſent of particular perſons a portion rage without 


riage without 


was given Over. conſent: de- 
; fendant not 


I. was ſaid, the diſcovery prayed. was only of the marriage, not —— 


of the conſent; and was compared to an eſtate during widowhood, riage. 
remainder over; in which Lord Talbot held plaintiff intitled to ſuch 


Lord Chancellor thought it an extreme hard demand upon the de- 


fendant's own diſcovery. When the continuance of an eſtate is on- 


ly during widowhood, it is no more than a conditional limitation : 
but this makes a forfeiture of that, which would be otherwiſe ab- 
ſolutely in the defendant. As to the diſcovery being of the mar- 
riage, not of the conſent, that is only in words ; for the bill charges 
the marriage to be without conſent. 


Jacomb verſus Harwood, April 30, 1751. Caſe 86. 
At the Rolls. 


IBSON and Sutton were partners in the buſineſs of a ſcrivener Intereſt on 
and banker. The mother of the plaintiff Mrs. Jacomb and the ee 


mother of the plaintiff Mrs. Long both kept caſh in this ſhop ; and ſtances, tho 


— 


each of them out of the caſh belonging to her ordered a ſum to be no ©videnceof 
agreement for 


wrote off from her account, and that a note or ſecurity for each of it. 
theſe ſums ſhould be given to each of the plaintiffs; which was d in 
done, and ſigned by the caſhier belonging to the partnerſhip. Gib- nt 
n ſurvived this abgut a year and made Sutton and another executors, ſurviiing 
The caſhier by his anſwer (there being no other evidence) believed Panne, 
from entries in the books, that intereſt for this was paid to the debt ll. 
death of Gibſon, and mentioned payments of intereſt alſo for three 1 
years at 4 per cent. by Sutton after death of Gibſon, when in point tor has entire 
of law the partner ſhip- effects ſurvived to Sutton: but after that the two control of te- 
plaintiffs ſeparately called on Sutton for a further ſecurity than thoſe _ _ 


b | : ; g onal eſtate: 
dare notes: and therefore judgment was entered up in an aQion may releaſe, 


againſt him not as executor of Gibſon, but as a ſurvivipg partner for PY, or tranſ- 


fer, without 


a partnerſhip-debt, That judgment was defeaſanced by an inſtru- the other. So 


5 Vol.. II. b 4 Y y ment of one admi- 


niſtrator, tho? 


formerly 
queſtioned. 


Lee ue 
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ment ſigned by the plaintiffs as to their reſpective demands, agree, 
ing that no execution ſhould be taken on either of theſe judgment 
One executor until ſuch a time. In that agreement it was particularly inſerted 
may oy ot that. theſe judgments thus obtained by the two plaintiffs ſhould nat 
his own de- Hinder either of them from any remedy, they might be intitled to 
mand, if no in a court of equity againſt Gibſon's eſtate or effects, if they were 
fraud. not otherwiſe paid or diſcharged. Immediately before the reſpite 
Mortgage of the execution expired, Sutton, being called on or knowing that 
equity noe the time was near, mortgaged part of a leaſehold eſtate at Mary. 
defired to go bone, which wag confeſſedly part of the ſeparate eſtate of Gibſon his 
2 a __ deceaſed partner. 5 ARE. 
come round | | 
again. On this foot was the preſent bill, in which the plaintiff joined, 
brought as partnerſhip creditors to ſubje the chattel intereſt in that 
mortgage to a ſatisfaction not of a ſingle demand, to which both 
intitled, bat of two ſeparate demands, by a fale to pay what waz 


due for principal, intereſt, and coſts, 


It did not appear, otherwiſe than from the two notes, in what 
manner the money, thus ordered by the mothers of the plaintiffs to 
be carried from their two accounts, was left in hands of the part- 
ners, whether as caſh kept generally or only thoſe two ſums, The 
firſt confideration was, whether this from the time of the notes en- 
tered into was ſuch a-demand, as in its nature would carry intereſt, 
which appeared clearly to have been paid from time to time? Next 
as to what happened ſubſequent to the death of Gzbſor, v12. the 

Judgments at the ſeparate ſuit. of the two: plaintiffs againſt Sutton 
as ſurviving partner; and whether Sutton, being only one of two 
executors of Gibſon, could in point of law make a ſecurity of that 
fo veſted in him ? 


Sir John Strange. 


No doubt but in the general way of tranſacting, money paid in- 
to'a goldſmith's ſhop with a common caſh note by that goldſmith 
will not carry intereſt : but however when two daughters have mo- 
ney advanced by their mothers, come to the ſhop, and demand 
thoſe ſums, it is not unnatural to think, that, if, not paid to them 
then, there muſt be ſome agreement to let it remain there, not as 
caſh, but for a profit to be paid to them. There is no evidence of 
an agreement; but the ſtrongeſt from circumſtances, intereſt be- 
ing paid for four years from the time, the plaintiffs had that right. 
The entries in their books (who both knew their buſineſs) are pro- 
per evidence of notice that it lay in their hands on the foot of car- 
rying intereſt, and that at 4 per cent. which, not being the legal 
mtereſt, affords room to think, there might be ſome * 
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am not to preſume, a goldſmith's or banker's books have wrong 
entries. They are always entries at the time: but if not ſo, 
they are eaſily detected. There is no ground therefore to ſay, the 
intereſt was wrongfully received or improperly paid, but the plain- 
titfs will be intitled to retain it. | 


Next if theſe judgments were obtained againſt him as ſurviving 

:tner on foundation of a ſuit in the life of the two partners, no 
doubt but that will be at law an extinguiſhment of any remedy, the 
party might have on the notes in a court of law; for tran/it in rem 
fudicatam © it would be the ſame in cafe of a bond, had that been 
ven inſtead of a judgment, it would be at law an extinguiſhment 
of the ſimple eontract-debt: yet it would be a partnerſhip-debt on 
the judgment ſtill : but this appears to be an action againſt him as 
furviving partner, and therefore I do not know, though it may be 
an  extinguiſhment of the demand on the notes in any action 
againſt him on them, whether this may be ſet up as a variation 
of the ſecurity, that the partnerſhip is diſcharged, (as it certainly 
is as to any action on the notes) and that it is not a partnerſhip- 
debt, I do not fee, why I am not to conſider it ſtill as a partnerſhip- 
debt, only bettered by the ſecurity being converted to a judgment 
from a common note. Juſt before the expiration of the time, he 
gained by giving the judgments, is the ſubſequent ſecurity given; it 
is not therefore an unreaſonable ſuppoſition, either that he was 
called on, 'or that, knowing execution might be taken, he applied 
to them, and offered further ſecurity; which was the ſepa- 
rate eſtate of Gibſon; on which they would actually have a right to 
come finally, if they had not ſatisfaction another way. He was in- 
titled thereto as one of the executors of Gibſon. Nothing is clearer 
than this, and I never knew it queſtioned in the caſe of executors, 
that each executor has the entire controul of the - perſonal eſtate of 
teſtator, may releaſe, or pay a debt, or transfer any part of teſtator's 
property,” without concurrence of the other executor. It has indeed 
been queſtioned in caſe of adminiſtrators, whether one adminiftra- 
tor had ſuch power equal to that of executor; and the attempt has 
been to diſtinguiſh that from the caſe of executors, who, it was al- 
ways agreed, might do ſo; and though in Hudſon v. Hudſon," it was 
taid, that the Lord Chancellor had been of opinion, that one admi- 


niſtrator could not releaſe fo as to bind the other, yet when that 


caſe'was more narrowly looked into, it appeared clearly, that that 
Was applicable to the particular circumſtances of that caſe ; and the 
words of the decree in that caſe are, that the plaintiffs are not barred 
by the accounts ſtated or releaſe accepted from demanding an ac- 
count from the two ſons in a court of equity, But after that, was 
Milland v. Fenn, *where it was held in B. R. after three arguments, 
that one adminiſtrator ſtood on the ſame ground and II 
9 Wit 
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with one executor. The diſtinction taken between them ſeems 5 
ariſe from a dictum in Bacon's Uſe of the Law, 4 Vol. 83. and th, 
Fcelefiaftical Eccleſiaſtical court now hold it neceſſary in the caſe of two admin.. 
eourt requires ſtrators to come back to them on death of one for a probate, though 
* eg. ad- ſjot ſo in the caſe of executors : but the common law is etherwiſe. 
(thongs not and Lord Talbot in Hern v. Cheny determined contrary thereto; and 
executor) to in Raſtal 560. an action is brought by ſurviving adminiſtrator. If 
Fung =_ then clearly one executor may without concurrence of the other diſ. 
At , vor 1,5 poſe of and appropriate teſtator's eſtate to the diſcharge of amy 
la otherwiſe- juſt demand (for if applied by him fraudulently it is a queſtion of 
another conſideration) how does the preſent caſe ſtand ? The plain- 
tiffs were originally intitled to theſe ſums on the note; one partner 
dies, the other is ſued as a partner, and judgment obtained againſt 
him: I ſhould ſtrongly incline to think, that notwithſtanding that 
judgment it ſtill continues a partnerſhip-debt, being obtained as fur. 
viving partner. But if not ſo; if even it is his own debt, it is lil 
certain, that an executor poſſeſſed, as this appears to be, of the 
perſonal effects of Gibjon, to whom he was executor, might apply 
any part thereof even to the ſatisfaction of his own demand, unleß 
circumſtances of fraud os colluſion. But of that there is no evidence 
before me, nor croſs bill by the other executor or ſeparate creditors 
impeaching the nature of this tranſaction; which I muſt take to be 
fair, for I cannot preſume fraud. It is very material, that the pre- 
ſent plaintiffs are undoubtedly ſtill creditors unſatisfied ; and there- 
fore it is not an application of the ſeparate eſtate of Gibſon to de- 
mands, which ought not to be countenanced in a court of equity, 
but to that to which the executor had a right to apply it, and for 
which perhaps that eſtate of his without this act of Surton muſt have 
been ſubject to have made ſatisfaction; for certainly the partnerſhip- 
ereditors would have a right to go againſt the ſeparate eſtates of 
either of the partners after the partnerſhip effects. But this is no- 
thing as to the juſtice of plaintiffs demands, who bave uſed dil. 
gence to get at their money in a lawful and honeſt way, which all 
courts encourage; nor is their method taken impeached. They are 
not then to be blamed, ſuppoſing their demands were againſt Suttm 
on the judgment, in getting the beſt ſecurity they can for their mo- 
ney, Which was this mortgage. I ſhould do an injury to this eſtate, 
if I was to ſay, why do not you go to law? Suppoſe they brought 
an ejectment at law and recovered, as they might undoubtedly do, 
this aſſignment being good in law, that would be only turning them 
round; a bill muſt be brought to redeem ; for they would not be 
allowed to keep this eſtate beyond a ſatisfaction of their demands, 
Nor do I know any caſe, where a mortgagee comes into equity, that 
the court deſires him to go to law, and recover as he can; becauſe 
the court ſees, it muſt finally come round into a court. of equity 
again, and therefore diſpoſes of it at once. 1 
; ae: 
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Note: At the bar was cited Nugent v. Giffard in 1738, a bill 
by a bond-creditor of A. executor of Sir Richard B. for ſa- 
tis faction out of a ſecurity of 3000 J. aſſigned to plaintiff by 
A The daughters of Sir Richard inſiſted, they were cre- 
ditors of Sir Richard by marriage articles, and that the fund ve. credi- 
aſſigned, the benefit whereof was claimed by plaintiff, was tor _ 
part of the ſpecifick aſſets of Sir Richard, who under the ar- marriage ar- 
ticles was intitled to the truſt for life, to the wife for life, _ cannot 
then to the iſſue, which were only two daughters. Lord equity a: ſpe- 
| Chancellor held, that, ſuppoſing them creditors, yet was the cifick afſets 
diſpoſition by A. good ; and that they were not intitled to guts, are. 
purſue this as ſpecifick aflets of Sir Richard, but plaintiff tor t a cre- 
ought to have the benefit of his aſſignment; that undoubted- ditor of his 


ly 10 own for valu- 


point of law an executor can alien all the aſſets; and, able coogde- 
when ſo diſpoſed-of, no creditor can follow them ; for the ration with- 
creditor's demand is perſonal againſt the executor, not a: _ n 
lien : that, as to the objection of this court's going farther lien. 
than a court of law, the court will follow the particular 
aſſets in caſe of fraud or colluſion, but not ſo where execu- 
tor diſpoſes of it for valuable conſideration ; and it would be 
very miſchievous, if this court ſhould controul the power of 
executors. A purchaſer cannot know, what the particular 
debts are, nor come here for an account of thoſe debts; for 
nis knowledge or not knowledge of the debts in general is 
immaterial as to the validity of the aſſignment, he obtains, 
provided it is for valuable conſideration, As to its being 
equitable aſſets only, and the rule that he muſt take ſub- 
ject to the ſame equity, that rule prevails not, where the 
demand is general, but where a lien on the particular thing : 
_ otherwiſe an executor could never diſpoſe of a truſt term: 
that 2 Ver. 616. was ſhortly reported, and grounded on no- 
tice to the purchaſer of the particular debt due before his 
purchaſe, and colluſion between executor and purchaſer, is 


no alignment to bona fide creditor. 


Revel verſus Fox, May 1, 1751. Caſe 87, 


AN eſtate to a woman dum ſola, remainder over. Bill by re- Jury proper 
mainder-man againſt her as being married to the other defen- Judges of the 

dant Fox, with whom ſhe cohabited for three months. Both de- . 

fendants by their anſwer denied the marriage: it was endeavoured by anſwer ; 


on part of plaintiff to be proved by circumſtances ; and it was ſaid, 2 . 
that this was not in nature of a forfeiture. port it for a 
7 7 juſt creditor, 


when the debt in name of huſband and wife, during cohabitation : if after, doubtful. 
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It is very like it, being a conditional limitation of an eſtate which 
muſt be taken away from her on marriage. If an action was brought 
againſt the defendants for a debt contracted after three months, and 
after thoſe ' appearances ended, it would be a very + conſiders. 
ble queſtion before a jury: though a jury always leans. to ſupport 
the marriage in favour of a juſt creditor, when the debt was con. 
tracted in name of the huſband and wife: but in ſuch caſe it would 
be doubtful, though if contracted directly within theſe three months 
it might be otherwiſe, - But the great thing in this caſe is the 
ſhortneſs of time, in which the cohabitation ſubſiſted. It is im- 
poſſible for me to ſay, the defendant is a married woman notwith. - 
ſtanding her and her ſuppoſed huſband both denying it on oath, and 
at the ſame time being liable to proſecution in Eccleſiaſtical cour 
for fornication ; againſt which proſecution theſe circumſſances dil. 
cloſed to the court could not protect them as being married, 
Thoſe circumſtances are certainly proper evidence of the marriage; 
for on a limitation over in caſe of marriage, if a marriage is had, 
it is probably clandeſtine; if therefore the court was to ſay, ſuch 
circumſtances were not evidence, it would be impoſſible to prove 
it. But both defendants denying it on oath, and inſiſting on trying 
it, it muſt be tried; for a jury are proper judges of the fact. 


Caſe 88. Cowſlade verſas Corniſh, May 2, 175 1. 
H be party 


VI OTION for defendant to ſuppreſs interrogatories as filed i- 
_— be , regularly without an order, the defendant having been exa- 
incerrogatories MINE on interrogatories before to the ſame matter; and it 1s deter- 


_—_ mined, that new interrogatories cannot be exhibited without an 
an order, | N | 


the Maſter order. 

being the 

judge: not | 

EG ol LoRD CHANCELLOR. 
without a 


vew order. I do not take the practice to be, as inſiſted for defendant, that 
where there is a general direction in a decree to examine on intet- 

_ Togatories before the Maſter; as the Maſter ſhall direct; if the part) 

has been examined on one ſet, and afterward there ſhould ariſe ano- 

ther matter, on which the Maſter thinks it proper to be examined, 

it is in the judgment of the Maſter, whether, and what time, and 

Fow often, he thinks fit, that the defendant ſhould be examined: 

nor is a new order neceffary, It is ſo indeed in caſe of a witnels; 

for that is different, If a witneſs is once examined, it might be 
dangerous without an order to let him be examined again ; but that 


is from the danger of drawing in a witneſs, when it is mw 
6 wha 
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what ke has already ſworn to: but there is no danger as to the par- 
ty interrogated, who may be examined taties quoties without a new 
order of court. [53 | 


[ 


Earl of Godolphin verſus Penneck, May 3, 1761. Caſe 89, 


RANCIS PENNECK by his will firſt declared, he would Deviſe that 

make a diſpoſition of his whole eſtate and effects. The firſt Buys 
diſpoſition was, that all his debts and funeral charges ſhould be fri paid and 
firſt paid and fatisficd : then he deviſes the particular parts of his fared 


eftate ſubject thereto, in ſuch manner as he thought fit, among par- - - 1g" 
ticular perſons. | | | | dered in truſt 
: FRs 7 for ſeveral 
The bill was on behalf of the plaintiff and the reſt of he credi- uch as u- 
tors to have a ſatis faction for their debts out of the real and perſonal tor ſould 
eſtate of teſtato. 8 | * oy and 
| | eviſed in 
| . nt 8 ö | 1 diſtinct parts 
The queſtion was, whether certain cuſtomary lands held of the from the reti, 
manor part of the dutchy of Cormouall, which had been mentioned 8 _ 


in the will in diſtin& parts from the reſt of the fee-ſimple lands, rt diſpoſition 


.. L 
LorD CHANCELLOR. „ Rar Gran na I 


I am ſatisfied, that by the will theſe lands are ſubject to debts. ee. 2 A, 1 5 


As to the original nature of them, whether they would be liable 
without the act of the tenant to ſubject them to payment of debts, 
it is not ſufficiently before me. If copyhold, they undoubtedly 
would not be ſo: but they are not copyhold, becauſe by the ſur- 
render produced the admittance is to huld according to the cuſtom 
of the manor, but not according to the will of the lord: therefore 
they are cuſtomary: whether liable to the payment of debts or not 
does not appear. There may be inſtances, in which they may, 
though they paſs by ſurrender and admittance in the Lord's court; 
and they may not; there being no proof as to that: therefore that 
original queſtion muſt be laid out of the caſe. 


The ſingle queſtion then will reſt on the conſtruction of this will, 
reſulting from the ads of teſtator antecedent, what he had done to 
ſubject them, and the conſtruction of that will. As to the acts, he 
has done ſuthcient to ſubject them to any act by his will; for as 
theſe cuſtomary lands (and. ſo of copyhold) are ſubject to have a 

| 2 | truſt 
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The moſt 
liberal con- 
ſtruction of 
wills for cre- 


. ditors. 


_ diſpoſition runs over all the ſubſequent clauſes in this will. That 
vas the conſtruction made by Lord King in Leigb v. The Earl of 


Caſe go. + 


Lox» CHANCELLOR. 


.* Mortgage of 


ſhip at ſea, 


1746. 
Ante 27 Jan. 
1749-50» 


made it a very different caſe from Brown v. Heathcote, 


made ſubje& to debts. The rule of law is, and more ſtrongly of 


48 Note: Lord Chancellor faid, he took it, that tenant right eſtates 


. CASES Argued and Determined 


truſt declared, whatever acts are done by his will, will affect them: 
which brings it to the true conſtruction of this will; by which con. 
ſtruction all the lands and every part of them deviſed. thereby are 


this court, that ſuch conſtruction is to be made of wills, as tends 10 
do juſtice to creditors of teſtator, and to attain ſatisfaction of jug 
debts as far as poſſible; and for that all wills, eſpecially in this 
court, have received the moſt liberal conſtruction. Here the fir} 


Warwick, affirmed in the houſe of Lerds; though there were ſtrong 
words againſt its running over the whole: for th teſtator there 
had uſed theſe general words here, yet afterward in deviſing the 
particular parts he had deviſed them ſubject to debts, and the que. 
ſtion was, whether thoſe other patts not ſo deviſed ſhould be by the 
firſt clauſe ſubject: and it was determined by that general clauſe to 
affect the whole notwithſtanding the particular deviſes : that there. 
fore was ſtronger; and in this I am of opinion, the intent was, 
that every thing, the teſtator gave by his will, ſhould be ſubject to 
his debts: conſequently the truſt of theſe lands muſt be ſubject as 
well as the reſt, notwithftanding theſe are mentioned in diſtin 
ue * io that caſe on the will of ———— Booth before 


in the North, were ſubje to debts, though he was not ſure 
of it: and ſome at the bar ſeemed to think other wiſe. 


Ex parte Matthews, May 3, 175 1. 


A mortgage may be made of a ſhip at ſea; and if mortgagee takes 
all methods in his power to get the poſſeſſion, ſuch as bill of ſale, 
Sc. it will be out of the ſtatute J. 1. as was held in Brown v. 
Heethcote';, which caſe was taken notice of by the judges in Ryo! v. 
Row!ls:: otherwiſe no ſecurity could be made of a ſhip at ſea. But 
the ſuffering the ſhip. to come back, and go on another voyage, 


1 the Time of Lord Chancellor HARD wWICEkE. 


Attorney General ver/us Cock, May 4, 1751. Ga 01. 


Maſter of the Rolls pro Lord Chantelle 
N VE PARTRI DOE began her will with giving ſeve- 


ral pecuniary legacies, and among others gives to Philip James, 
the miniſter. or paſtor. at the meeting-houſe at Marloes, 50 l. abſo- 
Jately to his own uſe ; then in a different clauſe, ** Tem I give and 
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Annuity to 
a miniſter of 


« bequeath to Jilliam Cock, his heirs and affigns for ever, the pre- e 


« miſes (deſcribing them) chargeable nevertheleſs with an annuity lithed as a 


« of 10 l per ann. which I give to the miniſter belonging to the god charity, 


like that to 


« meeting-houſe at Mares aforeſaid : but if the ſaid houſe at Mar- quakers, and 


« eg ſhould not be uſed as a meeting-houſe after my deceaſe, then to go to the 
* A ſucceſſor for 


time being. 


« to the miniſter of any other place the proteſtant diffenters, calle 
« Baptiſts, ſhall meet in, provided it be in the parifh of Hemel Hemp- 
« ſtead; with power to the ſaid miniſter to enter on the premiſes 
and diſtrain, oh 


Philip James enjoyed the annuity to his death in 1748. The 

fent information was at the relation of his ſucceſſor for eſtabliſh- 
ment of the charity and continuance” of the payment againſt deviſee 
of the real eſtate charged therewith. | 


For Relater. This is not intended for the particular perfon then 
miniſter of the congregation, but in perpetual ſucceſſion as long as 
that congregation continued, The court cannot ſet it afide but on 
foundation of not being a charitable uſe. Whether a charity to a 
congregation of proteſtant diffenters is a good or ſaperſtitious charity, 
has been no queſtion fince the ftat. of Milliam and Mary. In Lloyd v. 
Spillet 3 Wil. 344. it was not doubted, but that diſſenting miniſters 
might take. In Attorney General v. Andrews, March 1748. co- 


pyhold lands not ſurrendered to uſe of the will were deviſed for be. Ante. 


nefit of quakers; on a bill Lord Chancellor eſtabliſhed it. Tt is not 
in caſe ofa ſuperſtitious aſe, that the king gives it to another charity 
of the ſame kind; for whatever is ſufficiently deſcribed, and yet is a 
bad charity, is not to go to a charity cy pres, but to the erown abſo- 
lutely; which is not bound to appoint it to any other. That is 
done only, Where the charity is not ſpecifically defined, but it muſt 
de given to a charity, then the king does it by a privy ſeal. The 
act of parliament is not merely an act of toleration; it takes off the 
penalty; reſtoring the common right of mankind to worſhip God 
according to their own conſcience; and it is agreeable to the policy 
of inviting people to come to trade and live. here, and to the policy of 
every man's diſpoſing of his own as he pleaſes. 5 


Vol. II. 4 A Fur 


| 
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For defendant, No perſoh is intitled but the identical miniſter 44 
making the will and death of teſtatrix, who mult take eo nomine 23 
deſcriptio perſone, there being nothing in the will that leads to its be. 


ing perpetual. If fo intended, ſhe would have ſaid miniſter for jj, 
time being; but ſuppoſing it ſo, the queſtion is, how far this ſpecies 


of charity ought to be eſtabliſhed, and whether it can take effect in 
law ? This court, before it interpoſes for a charity, will conſider the 
nature of it, and not execute every charity, made on religious prin. 
ciples the ſame of which the teſtator was; and where that has been 
done inadvertently by the teſtator, it has been repented ; as Sir J. 


ſepb Fehkyl did, after he had directed a charity for old maids to be 


eſtabliſhed, and ordered a. rehearing : but that was never had, la 


Mendes D'Cofla v. D' Pays 6 Dec. 1743 Elias D' Pays a Jew, by hi 


will ordered 1200 J. to be appropriated for eſtabliſhment of an af. 
ſembly for the reading their holy and divine law for ever: Lord 
Chancellor held it an illegal charity, ſuch as this court would not jr. 
force; becauſe it was for the propagation of the Jewiſb law in con- 
tradiction to the chriſtian religion, which has been declared to be 

rt of the law and conſtitution of this kingdom. In Oatarrr' 
caſe, though Sir Joſeph Fekyl eſtabliſhed the charity for choriſter, 
Lord Chancellor would not do it. In Attorney General v. Eades 17 3. 
part of a real eſtate was deviſed to the poor of a pariſh, commonly 
called Anabaptiſts; on a bill for eſtabliſhment of it againſt the heir at 
law, who infiſted, it was void, Lord Harcourt did not incline to 
think it a good charity, ſayiug he was not ſatisfied to eſtabliſh a cha- 
rity of this kind, as it might, be a mean to draw people from the 


church; that it was one thing to tolerate diſſenters, and another to 


eſtabliſh a perpetual- fund for their ſupport ; he would therefore 
conſider of it, and deſired to be attended with precedents : but it does 
not appear, what became of that caſe. The act of parliament was 
not made with a view to create a diviſion, but to give ſome eaſe to 


ſcrupulous conſciences. It is not an a& of encouragement, but of 


toleration, temporarily to exempt perſons then in being from the 
penalty of the law, not for the benefit of ſcrupulous conſciences for 


ever, or to invite people to ſuch a ſeparate congregation. The eſtab- 


lichment of this would encourage any other ſeparate conventicle, 
which is regiſtered, as Henley's, Weftley's, &c. propagate a conſtant 
ſucceſſion of ſeparatiſts, and the diſſenters might in time come to 
have more property than thoſe of the church of England. The 
caſes cited come not up to this. Lloyd v. Spillet (which is neareſt) 
came firſt before Lord. Talbot, and twice afterward before Lord 
Haordwicke, and each time received a different determination. Loc 
Chancellar ſaid there, he was going to deliver an opinion concerning 
the right to an eſtate in his own mind quite contrary to intent of 
teſtator ; though the circumſtances were ſuch, he could not do other: 
wiſe ; ſo that the truſtees had it to their own uſe, and the charlt 


did not come in queſtion, If there was any doubt as to the intent, 
Wh, © 1 : | ole 


in the Time of Lord Chancellor HARD WIC E. 


one would rather lean to ſtop the progreſs of this evil. It does not 
ſeem to be eſtabliſhed by any decree. As to ſeminaries this charity 
would clearly not be good: though it is but ſimall, the ſame rule 
muſt be made. It is argued, that this would accrue to the crown as 
an intereſt out of a real eſtate to a ſuperſtitious uſe, and not to the 
defendant : but the crown takes ſuperſtitious uſes by the ſtatutes of 
H. 8. E 6. and G. 1. not by the common law. The ſuperſtitious 
uſes deſcribed in the two former cannot take in this, which ariſes 
fncez and the ſtatute G. 1. is confined to popiſſi uſes, veſting all 
ſuch in the crown without office found. This charity being totally 
void, there is no ground for the crown's ſettling it to a new one; 
and it will fall into the eſtate for the deviſee. 


Sir John Strange. 


This caſe depends on two points. Firſt whether the relator with- 
in the intent of the will is intitled to come into this court, or whe- 
ther the gift is not extinguiſhed or expired at death of James? 
Next ſuppoſing him to ſtand in the ſame ſituation as Fames himſelf, 
whether the charity is of ſuch a nature, as is proper for this court to 
countenance or eſtabliſh ? | | 


Confidering the whole frame of the will, the plain intent of teſta- 
trix was not to confine it to the perſon then minitter, but to go upon 
his death or yacancy to whoever ſhould be his ſucceſſor from time to 
time. The interpretation of the deviſe in fee to Cock is, that, as he 
is to have it to him and his heirs for ever, it ſhould be chargeable in 
the hands of him and his heirs for ever with this ſum payable in 
manner aftermentioned.. Then what is there to reſtrain theſe words 


to the particular perſon named before? She had compleated all the 
benefit perſonally deſigned to James, not conſidering him as the 


perſon in all events intitled to this, as he might remove to another 
place, She had given him 50 J. abſolutely, and does not ſay, I give 
to the ſaid minifter ; which might be urged perſonally to refer to 
him: though Iſhould have no doubt, even if it had been ſo. The 
word aforeſaid cannot run back ; for all the reference thereof is only 
to the houſe called Marloes. She plainly intended, this ſhould have 
a continuation, having provided for the particular accident that did 
happen, that they might be ejected from the houſe called Mar les, 
and be forced to aſſemble in another place in that pariſh. The re- 
lator therefore, ſuppoſing it a good charitable uſe, is intitled to the 


benefit of this ; for I muſt conſtrue it to mean a miniſter for the 
time being. | 


As to the charity itſelf, whether it is ſuch, as this court would 
think reaſonable to aid in order to carry into execution, it ſeems on 
the authorities cited, that this is not now to be made a queſtion ; for 
| not 
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7 thacquakens; Dot ahat ted ht defendagt offt 
Jews, ſeem ſtrong in ſupport of this. The beptiſts are perſons, the 
egiſlature have thought proper ſo far to countenance as a denomin;. 
= Baptiſts on 3 ada extend theytblegation to ſthem, ſtanding on, th, 
ſame foot 
Gier * ſane foat ui qua lecisʒ another ſpecies of Ae the 
Court has eſtabliſhod it in eaſp of a proviſion for: quakers,,,n0,reaſon 
hy a difficulty ſbould be made to give this kind of diſſenters the 
benefit of this proviſion. In the quakers caſe the court went 1 
great way, not only countenancing it as a good charitable uſe, but 
fupplying the want of ſurrender to the uſe of the will. D' lan 
 Charkty'o D Pays went on this; Lord Chancellor refuſed to carry it into exe. 
a bliſhes, cution, becauſe it was not for. bat ſupport or encouragement of any 
denomination. of chriſtians atever ; for Bad it bee (0 Be Fi 
for the reaſons. given by 185 10 be of © opitipn, the be 
FP, 1 own, 1 was ſorpriſed, 8 my been other vals 
in relation to this; which hy 'be froh its not being Adobfted fee 
Ad of tole · the act of toleration, whether wie ſort of ifs orien 
ration not 585 as intitled to the aid and aſſiſtance ay 18 butt, "us" Po 4 


e bis to their own worſhip, and religion, ag other! 
being. t is ſaid, the act was not deſigned t to hare LASHES "but daily 0 
the ſcrupulous conſciences they in being: bu that is not the bo. 


ſtruction ever put upon it. There are 05 bo, "who we then in 
being: yet have they the benefit"of that act. Leaube therefore 
narrow it to that. It is ſomewhat material, chat the Hite" nuit 
act has made no diſtinction between one ſet bf le and Another”: 
but however this charity and the death of keſta ix Was n ie 
the Mortmain act; and therefore not a ch by che queſtith made 
Aſhburoham Where the teſtator died after the ad Fran Ju Wande Before 
»: Kirkall "hich, it has been determined, ſhout She de. 1 00 ot think 


in Attorney wyſelf at liberty to conſider this! E d lte at lar | but 48 4 mat. 


General v. tet over Which the court has 10 ar en ifed" its 15 intendenq 
Lloyd 1 Aug. e i Got Beichte 90 
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2 Fhe An thilefors is intiled to the arrttirs of the anbbity; and 
a decree for eſtabliſhment of the 0 0d for the yment for the time 
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Diil ; 


" Houſes purchaſed in London cannot be Aid to de A lisfietion W 
Houſes in à covenant in matt! age“ articles: ſo held by Lord King of a houfe 


IL. ondon not, 


9 Purchaſed * wh Londen” by old Peter Courtney. Farm. houſes, Ee 
ſes, &. , which go along with tlie eſtate, wy" be a ſatisfaction; but * 4 


tis faction of a 
covenant in 


Accidents. 


: * 


za the Time of Lord Chancellor Hazpwicke. 
jn London ate conſidered as ſubject to accidents, and therefore leſs is 


The rule, the maſter is to go by in computing the annual value 


of an eſtate, is, what is the reaſonable computation of the et Annual va- 
y which be 
the value of lands may have greatly fallen, as ſuppoſe from ſome ca- f 


valve thereof : not by the rule of accident or contingency, 


lamity, among the cattle, &c. 


| Boon verſus Cornforth, May I 2, 1 75 I, Caſe 93. 


7 HO MAS BOO N an Eaſt India captain, having only one 
7 natural daughter married to defendant, by his will gives 6000 J. 
South-Sea ſtock to Richard Dyer on the truſt herein after men- 


« tioned 3 that he ſhall from time to time during the life of my 


« dear daughter employ and diſpoſe of all the intereſt and produce 
« ariſing from thence to and for the ſole and ſeparate uſe of her, 
« and not of her huſband Cornfortb, but to be paid into her hands, 
« and her receipts to be a ſufhcient diſcharge ; and notwithitanding 
« my care of my ſaid daughter my intent is, that ſhe live and coha- 
« bit with her ſaid huſband; and from and after her deceaſe on 
« farther truſt to diſpoſe of the ſaid 6000 J. and intereſt and di- 
« yidends from thence to and between her huſband Cornforth and 
« my daughter's child and children; viz. her huſband ſhall have 
« and enjoy one half of the intereſt thereof for and during his natu- 
« ral life, if there ſhould be no child or children, (which /aft words 
« were interlined) and the child or children the other halt; on his 
„ death his half ſhall go to the child or children; but till the 


« child or children attain twenty-one, the huſband ſhall have the 


« whole intereſt, and on the death of their father they ſhall have 
the remaining 3000 /. but if no ſuch child or children at the time 
e of her death, or they ſhall die before twenty-one, then to go on 
« further truſt as I ſhall hereafter mention.” In another part of 
his will, “Item I give to Richard Dyer, his heirs and affigns, on 
<« further truſt the above 6000 J. after death of the aforeſaid Corn- 
« forth and his wife and all the children before coming of age, pro- 
e vided thoſe children die without iflue,” Nothing was faid in this 
place, what that further truſt ſhould be: but afterward he gives to 
his daughter and the aforefaid Dyer, their heirs and aſſigns, my 
* 2000 |, ſtock, which ſhall always remain in my name, and other 
e ſtock, which ſhall alſo remain in my name, and alſo all jewels, 
« reſt, reſidue, and remainder, which ſhall be turned into money and 
made ſtack, on truſt nevertheleſs that Richard Dyer and my 
daughter, their heirs and aſſigns, ſo far as concerns her truſt, ſhall 
* diſpoſe of all the intereſt of the 6ooo . and other ſtock, to my 
* nephew Daniel Boon.” In another clauſe, © Item, I give to my 

Vo. II. | 4 B * ſaid 
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lip þ ic, it bc bbc ov Mſe of the 
| e 14 thing elſe as Her:.occafions; ſhell r. 
91 bs ling and feldes and ot toche ſubinct tc be ture 
1 605 ue e ee e e ien che h. 


4 7 19 == ke and chat all my goods, fur urnitute, phat, 
a, my 1 5 


a erh thing elſe. which) at my decesſe ſhall he 
BOL J all remain; there, and be aich 
Ji ea for th e 9 — being ſhall be i 1 poſſeſſion of the faid 
: 125 uſe, Miu ive. $490 0 deviſe all that capital. ſage Called 
2 Les, e al three pieces of e in Lee which | 
tely bought of H. C. Gad 1 55 tenements (defer 7ipiog them). 
. the fiele houſe. ay: Lee 3 IK Richard. Heer and h his heirs; in [truſt 
my y daughter. 71 85 e withou 1 9 f, waſte, "Bnd.trum - 
. and after her deccaſe as y. the ſaid . 4/4. Nia 
fe e a ber or life, as alf other: lauen 
©and' here itaments, with their appurten gig teſt, Of my ne- 
"W's . phew Daniel Born for 1 life,” wath, r nota 50 . his ge. 
phe ws and the iſſue of thoſe nephews; ; Hers A. 470 11 
will, that his nephews ſhould not ſell ar, da{pale} of anyrof ( 
. 1000 ns but that ey ee 80, With the houſe as'-far, 380 thenla 


"would admit of. 1 1 bas .,no1blids on di foi 0 
16310 2} i ob 01 108 of nt! 


I having been eren, chat this yas, gag of, three: wills, libery 
was given to apply to the prero 5 court ; © Ag, accordingly api 
bate was granted of that, which was tlie eriginal will, (by ovbich 
there appeared to be ſome interlineations: „Af the queſtions cso 
. Firſt as to the, perſonal, eſtate, as Inn ow 
fre particular goods and chattels compriſec r e, bequefl ofthe 
hing s at Lee to the daughter, Then 19589 the qreal / yſtate jwhether 
thoſe three fields paſs with the uſe, and occupation of, the Houſe 0 


Ber; and whether the took an, eſtate. for hife, in the geſidue and bulk 
of his real eſtate by. W ae f ee the cate, il. 


Dited | bo Mr. Ban? — In JON 1015 4 37 "(17 4 Ne on 9}01 5 i} 
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© Th: . e in the beſt manner, 1 could. confi end + wil g bus 
00 che wills e ever under my conſigeration it is in many parts the moſt 
Tp nfftent, re repugnant, and the moſt difficult to make como ſenſt 
of, that T'ever met with, all the 1 TS occaſioned by the 


fcange. inconfſtent penning. 1, 11.0 4, 1, [ho0g 11 0) 25 11 
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Elis daugbtef & eoctruſtre bf: that fürpfug ( Wolff +> 

in bi 1 id net mean to bee e + 1 
* dre. ee beneficial” intereſt! SE 192 
har! det Bet hufbendp af the leabes children; s Wes to 
"_— aoiety during life, and to the other en Ae eh reh attain 
tigen y ene? BUN if ſhe left no children; the Stig e, hether, he 


ieee te any inteteſt in thoſe dividends during lle ar Whether they 
: o tb Bun Und his children by the bequ zeſt? 0 "Yo of opinion, 
the deſt eonſtrution I can make 5 this very bdd will, Mac he 
0 led t all the dividends of this d 78 life. Firſt 
1 confider;hs'ft ftood before the/alteration by the interlineation (as ap- 
the probate) öf thoſe words, which makes the nonſenſe 7 
N Gn hel Firſt clave, v2: "if tbere fhould be no child or cbil- 
spa tyas u loch at frft\ it the left children,” he. would be 
dene de del aeg ene and ts the other half till the attaining 
tegen ne: YEAH? ff no children, and he ſurvived her, it was to 
040 Bobn tHe rUidiiaty 1egitee'of all bis perſopil eſtate, but after 
2 Gr CrhHt⁰ Arid nis Wife; which'was i plain duct neceſſary 
dnplic#ief2 that lie WaSth take tub idiwigend of this whole ſtock in 
en woe 1This is Mehigthened/ froth the conſideration of the cir- 
ks of the partits ; for teſtatot could not mean to give him a 
leſs intereſt if no children, and it was to go to a collateral relation, 
than he meant to do, if ſhe left children, to the prejudice of thoſe 
ehren CB fbr . to have it till they attained twenty-one. 
Ifthar Uabeonftridt fon, then next conſider what effect the ipſer- 
toWoRthete Wôrde Till Have. Reading them with the other part, 
4hey are fEnureH iheonffſtent and repugnant ; ſomething therefore 
mot befeſected, as no fenſe can be made of it; for it there are 
waere el. Which cannot be reconciled; ſome mult 
entiiprovition "Thy crept in by chance; abd on this will there 
49 ngtr foundation than in molt caſes for rejecting them; be- 
caule it ß peats by the probate, how this interlineation came in, "that 
it aroſe from the teſtator's not attending to it, that in the draught of 
his will there was a compleat proviſion made before for that caſe. 


retod!5 Which Cbght 1 to feject, the words interlined or the 
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It is a rule in law by Hot C. J. in Cole v. Rawlinſon, that words in a: Lard Ra. 
will may be rejected or tranſpoſed. if nonſenſical. Theſe words are ! Sal. 


twice written in this Will; once by miſtake; it is natural therefore 
wHanfpoſethaſe words to the propet place, where they are ſenſible 


anch ace repugnant, ad te conſtrue them as if wrote but once. 
: Y IOOHq 03: Bak: IG. 2 31 345 E 10 


Next as to the + wy things at Lee; GAR; w 050 Every thing 
clauſes' in the will. It was taken at, the bar, that t theſe two glapſes at my 


were dertenſtve tis to the words evety thing elle! but they a are not 


houſe means 


of the lame - * 


funk Theſe Things expreſsly enumerated will” de a ly, pals to' [ E kind, proper 
daughiet. Pictutes püt up in à hoffe ate Conſi ted, as part o of q £2 go he 
furniture J And ſo his houſho! d. linen? bur a 4 cio ari files“ to. 
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Ornaments, 


as to loom, vir. 
proviſions fixtures and 


1 8 


Hs occaſions ' 


Fall reqnire 
Il tak 


»coviions for decedſe ſhall be at my boufe, rauſt be conſtrued things 
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proviſions of any kind either for the houſe or ſtable, as liquors; cori 
hay, Ge. aud ſome curioſities he had in his houſe, China, Jupan, Iv. 
die pieces forthandkerchiefs, watches, and a cane, whether they. 
paſs by either and which of thoſe clauſes ? Taking it on the 12g 
olauſe, whleh makes them heirlooms, every thing elſe, which + m 
gaſllem generiz, 


ian or horſe ſuch as are! proper to go with the houſe as heirlooms'; and that the 


there. 


Eſtate for life 
by implica- 
tion, as on 
deviſe to heir 
aſter death of 
another, de- 
pends on the 
intent by cir- 
cumitances. 


Vau. 259. 


cane, watches, and India pieces not made up, cannot paſs as heit. 
looms ; much leſs the liquors, hay, &c. for it means things fixed 1 
the freehold, the China, and every thing of that kind ſet up by way 
of ornament, and to have continuance along with it, and hot con- 
ſumable as thoſe things are. But on the firſt clauſe the queſtion iz 


what the daughter ſhall enjoy? There, the conſtrudion goesfarther, 


taking in ſufficiently corn, hay, and proviſions in the houſe, for it 
means her occaſions of reſiding and living there, not any:dccaſions 
whatever, and will take in all kind of proviſion for man or horſe in 
the houſe or ſtable : but thoſe things, wWhieh paſs not as heirlobms, 
fall into the reſidue of the perſonal eſtate 54d 
64 We | 157 an 710 ROTICQNTD INCH benen 
As to the three fields, he meant to paſs the uſe and occupation of 
the ſame to his daughter in the firſt clauſe, though it is general, that 
he has given in the latter: it is inaccurate,' ahdithe penning different, 
but he meant them co-oxtenſive. 4 0 0 20 3 9D neg, 
| | ny alrite ys one tot aw ab ww nt angie iy 
As to the bulk of the real eſtate (how mack does not appear, nor 
is it material) I am of opinion, upon the conſtruRtion of the whele 
of this ſtrange will, the daughter does not take an eſtate for liſe by 
implication; and it plainly was' not intended. It is infifted} that 
according to the cafe 13 H. 7. and other caſes} where thete is a de- 
viſe to an heir at Jaw after the death of the wife or any other perſon, 


* WY: r 
Laine 


there is a deviſe to the wife or that other perſon by implication; it 


ſhewing the heir at law ſhould not take it, and that the land cap not 
be in abeyance; and that here is a deviſe after death of the daughter 
of all other lands to Boon, who is heir at law. That is the general 
rule; fo held in Gardner v. Sheldon, with ſeveral refined diſtinctions 


put by Vaughen : but all thofe cafes depend on and arife from cir- 


cumſtances indicating the intent of the teſtator, and that is not the 
intent of teſtator here. Vaughan ſays, it is a vain, idle, diſtinction, (and 
I am of opinion with him in that) and that where another thing is 
given by expreſs words to a deviſee, yet he ſhould not take a differ. 
ent thing by implication : but it is another qdeſtion, where it is the 


ſame or part of the ſame thing. Here teſtator has given to his 


daughter the uſe and occupatidn of this houſe ; and Lee place is the 
very firſt thing deviſed by this clauſe, under which the deviſe by im- 
plication. is contended for. It is hot to be thought, he intended to 
give her the uſe and occupation of this houſe for life, and afterward 
the eſtate to be left for het by implication. - But it is ſtronger 18 
1e 2 0 „ide 


in the Timo Lord, Chancellor HAD ick E. 284 
(ho other patord v df he ictead d. to ge th ang 
the 


fand of Boon n 
bbt ;a.<6(ainde> ef this-houſcband the reſt: of the; eſtate aten 
x daughter's Heath he :cauld pot-think,-:the-woltld: cher liable to be 
avined pots! Hig meaning was thüs ache A gaing t deviſt this 
houſe and the reſt ge Boom and his family. in poſſaſſion, vhich would — 
ire the legal eſtate; and make, het liable to be turned out; he 
therefore diret᷑ted tie poſſeſſion of this houſe to her for liſe, and 

they ſHould not turn her out. This is diſtinct from all the ca- 
2 by Vaughan; which by the way are done hy bim in a very 
odd manner; for he puts caſes, and anſwers. them by making thoſe 
caſes different by adding to them. Bat I will mention this in gene- 
tal, that that caſe is to be taken cum grano ſalis throughout ; and 
Were 8c plain pirſſon of | Faxghan put at the end of that caſe di- 
tectiy Gantrary! torlaw and ſo held ever ſince, viæ. as to an executory 
deviſe after: a generab dying without iſſue. But there is one obſerve- 
tioh1plþin|yſhewingstde-teſtator did not intend the daughter ſhould 
have-anyefiate by ic plication by; chis deviſe, v2. the clauſe crea- 
ting the heir-looms|; where the perſons, he declares, ſhall be te- 
ſtrained from diſpoſing of any of them, are all thoſe, whom he 
makes denants for Jife-of: this houſe and, other parts of his eſtate : it 
i impoſſible, if he iatended to make his daughter tenant for life of 
thia-hivie;idandsy;\and: tenements, that he ſhould not name her 
among thoſe perſons, he makes tenants for life. The queſtion then 
is, whether the words will bear this conſtruction? They plainly do, 
being ga che eonſtrued diftributively Feddendo fingula fingulis like the 
diffibutioa:of words: in marriage · ſettlements. The point contended 
for he de ſendant being only a deviſe by implication, and there be- 
ing aH eabis in the will; to rebut that, it is impoſfible. This obſer- 
tion idiftiniguiſhes this! from all the caſes cited in Gardner v. Sbel- 
An for there it was impoſſible to make that conſtruction; no di- 
iſtribution ould be made to imply part of the eſtate in poſſeſſion, 
and the rothet part in remainder; it was neceſſary there to make a 
<onftryRion of the Whole. The reſt of the real eſtate therefore is 
$iven;to:Mr, Bean with remainders over. a 
not bone 1% , % /„iUü˖êEůB n 
119 mon Ring ban f 


»:13 00 Taylour verſus Rochfort, May 18, 175T. 1: Caſe 94. 
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At ibe Exchequer. 
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QL e ſet aſide a bill of ſale of plaintiff's prize-money, made 
1 ſor 1501. and a ſubſequent agreement confirming it. The ori- Confirmation 
Zinal ſale qvas to Dr. Jenniſon, a phyſician at the place to which the of fler e. 
Prize was brought in, and where the plaintiff was then fick. The — oa 
ſecond agreement recited the bill of ſale for 1800. ſterling; then aſide. 


decnted that a bill in Chancery had been filed to ſet it aſide, which, The manger 


* 5 : » decreed 
the plaigtiff agreed, ſhould be diſmiſſed with coſts; and in confide- account with 
| Vol. II. ; 4 Sw ration allowance for 
what remit - 
ted, 
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ration of 60 paid ori ſecured to be paid, the plaintiff confirms and 
eſtabliſhes the bill of ſale, and renounces all claim on account of the 

Fol, How v. prize or other demands, and all — 5A or equity. Mr. Fiz. 

towns, gerald, 'a defendant; the ſame day gave his note to pay the 60 1, 0 

17 Jane 5g f che ſecond dividend. u B 0 * eee 
biste HRhabhne sen bed oben s ahnen 0 
For \ plaintiff, This caſe is within the rule of Brown, v. Foley, 

that no phyſician or: chirurgeom ſhould buy a ſailor's are of a prize. 

many of which ſales have been ſet aſide;; particularly in Baldwin v. 
Reoechfort, 11 November | 1948, | againſt the preſent | defendants, by 

Lord Hardtwicke, who ſaid, the point, on which caſes of this kind 
muſt be determined, is fraud from the circumſtances and value of 

the thing parted with; that they are within the rule of poſt chi. 

and marriage brocage- bonds, and ſtronger from the publick incon- 

venience as being in the caſe of ſailors, and that the rule of the ci. 
vil law in ſerting aſide bargains: for leſs than half value was of 

weight; all which arguments hold here; as, alfo the inequality of 
-circumſtances of the parties the poverty of the plaintiff, miſrepre. 
ſentation, and threats on him; all theſe caſes muſt; be determined 

on the circumſtances; and a court of equity will not lay dow rules, 
for then people will endeavour to evade them. The ſecond agtee- 
ment is as fraudulent as the former ſale; has all the marks of fraud, 

and of double hatching, as Lord Cæuper phraſes; is within the act 

of parliament 20 G. 2. c. 24. and is a continuation of the former 

fraud. Wiſeman v. Beake, 2 Ver. 121. That an account may allo 
be directed againſt Mr. Fitzgerald, who has received patt, appears 

from a late cafe, where the bill was toſſet aſide a con Veyance againſt 

Mr. Copinger the purchaſer, who reſided in Ireland, and againſt Mr, 

Winthorp the agent here, who received money on account of Copin- 

ger; the late Maſter of © the Rolls made a (decree: againdt; all the. de- 

fendants, that they ſhould account; Winthurp appealed, as being 
5 charged with 400 . which, he ſaid, he had remitted to Copinger. 
ä Lord Chancellor 16 March 17 49. affirmed the dectee with this vaii- 
ation, he firſt ordered an inquiry whether Mintbor n had paid any thing 

out of the ſum, and how the account ſtood between him and Copn- 

ger, and ſo far as he had remitted, that he ſhould have an allow- 

ance. In like manner ſhould the account be againſt Fitagerald. 


'F 


4 
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For defendants. Though ſeveral caſes have been determined on 
general contracts for purchaſe of ſeamen's ſhares, ſo that it is too 
müch to ſay, the original (though made by another from whom de- 
fendants purchaſed) can be ſupported; yet this is in a different 
light upon the ſecond contract, upon which only defendants; inſiſt; 
and if fairly made, it ought not to be ſet aſide in equity upon be- 
quality. Any injury; and any right to ſatisfaction for it, whether 
by violence or fraud, may be compounded, on whatever terms the 
parties pleaſe, if truly conuſant, and no ſuppreſſion of truth, or Fed 

© Out | geſtio 


in the Time of Lord Chancellor Hixpwicks. 283. 


geſtion of ſalſehoodʒ and though a prejudice enſues to one fide, and 

che tight appears after ward clear, there is no foundation to ſet it aſide. 

The determination of a cauſo is always a foundation for compoſition 

18 Lord Chancellor has often ſaid) let the event be, What it would. 

| This is the rule of courts of law and equity both. The law will 
ſuppoſe a doubt, when a ſuit is depending. The words of Lord 
Macclesfield in Cann v. Cann, 1 Will. 724. were repeated by Lord 
Hardwick in Stapilton v. Stapilton, 2 Auguft 1739. where two bro- 
thers;- one born before marriage the other after, were bred up in 

the father's family; the eldeſt taken to be legitimate; after their 
coming of age the father to accommodate and have a ſettlement 
made, agreed with his family; this was afterward not acquieſced in; 

aud the elder was found a baſtard: Lord Chancellor mentioning the 
foundation of all compromiſes, would not ſet aſide the agreement. 

So Cule v. Gillonc, 3 Mull. 290. though a bad agreement. In Lord 
Cheſterfield uit Janſen the whole court ſaid, the oontract, whether it ante 4 Feb. 
was bad before or not, was made good by the confirmation. At 1750-1. 
the time of purchaſe of theſe ſhares it was not known, what they 
wouldibe3-iwhich is the only way of judging, and not ex poſt facto 

that iti was at under value. In the opinion of ſeveral, theſe contracts 
were 2gobdg- becauſe there was ſome hazard, and it could not be 
known, hut would be the determination in a court of equity. 

The gegal property by theſe: aſſiguments was transferred over, and 

an action day in a wourt of law for money had and received; and 

there had been ſeveral recoveties at law on theſe aſſignments: 
though courtg of equity have ſince held, that the plaintiff bad ſo 
ſtrong an aquity as to overturn the rule of law, that was not then 
Kobe ing an gh nt | EY | 
ume i abo OC YH 1 ' 
The:whole court were of opinion to give plaintiff relief. The. . 
caſe has been argued; as if the court could not now conſider the 
originad agreement: yet they mult in order to fee, whether plaintiff 

was fully appriſed of his right at the time of the ſecond, and further 
becauſe / this is a bill to ſet aſide both. Jenniſon acted as an agent 

tor the other defendants, who waited like harpies and land- ſharks 

to draw this poor ſailor into this agreement, for what was worth 

| 4ood. thqugh not then known to be ſo, The ſecond agreement is 

as bad as the firſt. There is ſuggeſl ion of falſhood in it; for it re- 

cites the bill of ſale to be for 1507. ſterling, whereas in fact only 

150{; 15h: currency was paid; which was done with a fraudulent 
purpoſe: Sterling, though contracted for in Ireland, would in com- Sterling means 
mon parlance be underſtood Engliſb money, and cannot be intended Engliſh cur- 
1r;/b currency. The diſmiſfing the bill in Chancery with coſts was ene. 
leaving plaintiff at the mercy of defendants, and to be conſidered as 
uling'a court of equity as a ſtalking horſe to juſtify ſuch a tranſac- 

tion, as was in Wiſeman v. Break. Nothing is paid down to plain- 

al y nor even an abſolute ſecurity for payment of the 604. but a 

a br. 2 mere 
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mere contingency given for this releaſe z for if nothing is ever f. 
ceived on the ſecond dividend, Fitzgerald would not be obliged by 
this note to pay; ſo that the conſideration departed from the agre.. 
ment. It is plainly proved, that means were uſed by imagi 
tetrors and miſrepreſentations to induce plaintiff to come into i. 
It is true, as according to the caſes cited, that a compromiſe of , 

doubtful right is ſufficient foundation for an agreement, eſpeciz 
„ Where a cayſe is ended by it; and that where a plaintiff is fully mY 
Compoio®, priſed: of his right, and underſtands: what he does, he may con. 
not ſer aide pound a demand on what terms he will, and ſo may accept of the 
for inequai- compoſition out of the fund, that is even in queſtion in the cauſe, 
4 he e nor will inequality be a reaſon to ſet it aſide here: for if men, Who 
vil law, if ate free agents, will with open ratify unfair agreements, thi 
leſs than half curt will not relieve fools. - All, that Fanſſen's caſe proves, is, thy 
however the original was, the ſubſequent confirmation, when fully 
appriſed, made it good. The rule of the civil law agrees with thi, 
that deeds fairly made according to Cann v. Cann, are not lightly to 
be ſet aſide: but their courts are more eaſy in reſcinding agree. 
ments than ours: for if a purchaſe is made for leſs than half, though 
ever ſo fair, the mere inequality is in the civil law ſufficient to re. 
ſeind it: but not ſo hetes Domat indeed ſays, that a compromiſe 
for a fourth part ſhall not be reſcinded, though half would be ſuff- 
cient to ſet aſide an original purchaſe; ſo that, it is ſaid, compro. 
miſes are in the civil law looked on as more ſanctified than original 
acts: but it is no rule of that law, that compromiſes are of ſuch x 
nature as to ſtand, however fraudulently made. If fraudulent, they 
ſhould be broke through, though made over and over: and all the 
circumſtances, upon which equity relieves in caſe of fraud, as ig- 
| norance, poverty of plaintiff, Sc. concur here: fo that plaintif 
None to be muſt be relieved, and have colts againſt the defendants, who claim- 
made defen- ing the beneficial intereſt of this releaſe, muſt be ſubject to a ge- 
— N neral account. But as to Jenniſon, the original contriver, as nothing 
re con. can be prayed againſt him, (and a perſon ſhould not be brought be- 
fore the court merely to pray coſts againſt him, as held by Li 
Cited ante ia Chancellor in Coton v. Luttrel) the bill muſt be diſmiſſed, but with- 
3 v. out coſts. Againſt Fitzgerald, who ſays; he has remitted 3ool. 
Wer. tc the defendants, en account muſt be directed, agreeable to whit 
Lord Chancellor did in the caſe cite. 28 uh 


Par ler Chief Baron ſaid, this agreement ſhould be ſet afide with- 
out the aid of the act 20 G. 2. for he had ſome doubt, whether 
this c.ſe was within it, as it ſeemed to relate to ſubſequent agtee- 
ments, not intending to avoid payments by the managers before the 

act; therefore he inclined, that the act would not be ſufficient, i 
it reſted ſolely on that; though as it ſhewed the ſenſe of the le. 
gillature, it might be of weight, e 
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eee g mid, che hich in 
J ſhewed an intent to diſpoſe of his whole perſonal eſtate ; after- . 
ward he gives ſev eral legacies; and then the remaining part of his for- Teſtator gives 


— 


tone. the before mentioned appointments being all diſcharged, he Pr ens date 
wa in fifths; in caſe of the death of either of his ſiſters before the 3 1 
receipt of her fifth, the ſurviving ſiſter being usmarried ſhould be beir to 7 
intitled thereto ; and then he appoints his brother heir to whatever ki; chute | 

part of his eſtate, ſhould be unappropriated by his will. . toult be vs. 


_ appropriated 
l t e3Þ 4543 FI F by his will: 
One of the five refiduary legatees was in fact dead at the time of 


Wer 
4 


* 


" b U one of the 
making t & WIII. | five was dead 
making the Will, | 8 

„ e a06.3t%. 0466 | | 1 F the will, It 

It wa inſiſted, that the ſubſequent words were not ſufficient to goes to A. 


carry the lapled legacy to the brother, 5 
* ane g 5 | | | 40.4 in every der e. 

Ion CHANCELLOR, | N 
eee pl , I 

4 am clearly of opinion, that they are ſufficient. This is an at- alp * 

3empt #0 make a teſtator die inteſtate as to ſome part of his perfo- 

nal Fare, Who meant in all events to die teſtate as to the whole. 

As 10 che word heir, in the civil law and all thoſe countries where 

it, is teceved, the word heir is applied to both real and perſonal ; 

and if a man makes a will, I make A. my heir of my eſtate”, 

I'(hould thiok, that would be ſufficient to carry the perſonal eftate to 

" as real, unleſs ſomething elfe in the will ſhould take off the force 

of that word ; but in a will made merely to perſonal eſtate, as this is, 

ale word eftate ig uſed generally, the intent is to make him uni- 

vert heir. Next on the word unappropriated, whether this be- 

comes lapſed legacy by dying in life of teſtator? Tt is not contend- 

ed, that it was not in point of law, fact, and conſequence, unap- 

er uks for it was more ſtrongly fo, than if the legatee had 

been ring at time of making the will; in which caſe there would 

be more colour to ſay this: but being dead at that time, nothing 

was given at all. The conſtruction of all theſe clauſes is as to per- 

ſonal eftare, that ſuch reſiduary deviſe takes in every thing, that is 

not mentioned to be given, or not effectually given. It is a ſweep- 
ng clauſe, taking ja the whole which is not diſpoſed of, from 
hatever contingency it ariſes, notwithſtanding the words “ all the 

* relidug of my eſtate not before difpoſed of,” Where indeed a 

man gives the reſidue to ſeveral, equally to be divided ſo as to make 

them tenunts in common, without giving it over, and one of them 

died in his life, it has been held, that his ſhare will be ſomething 
undifpoſed of, and go according to the rule of the ſtatute of diſtri- 
Vol. II. | 4 D bution 
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bution among the next of kin, becauſe nothing is given to any of the 


ſurviving legatees but a 4th or a fifth according to the caſe, There 
is another matter, on which this might have operated; for ſuppoſt 
one of theſe ſiſters intitled to a fifth had died in life of teſtator, and 
the ſurviving ſiſter had been married, fo that ſhe was not the perſon 
deſcribed, not having the qualification; upon the laſt bequeſt, on 
which this queſtion ariſes, the ſhare of the deceaſed ſiſter would 
have gone to the brother; that being the conſtant rule of reſidu 
clauſes to take the whole undifpoſed of; and this appears to be tei. 
tator's intent. As to real eſtate indeed in Goodrrght v. Opey, and in 
Wright v. Horn, C. B' there was a difference of opinion: but thy 
ariſes from the nature of real eſtates : but as to perſonal this neyer 
was diſputed, | 


Attorney General ver/us Du pleſſis. 
At the Exchequer. 
| HE late Lord Colerain deviſed, that from his death till his 


5 daughter Roſa Peregrina attained twenty-one, or married with 
conſent of her mother, the mother - ſhould receive all the rents and 
profits from all his lands in Midalęſex and Norfolk, with directions to 

y 300 J. per ann. to the daughter, and to take goo l. per ann, to 
herſelf, and to account with the daughter if ſhe. attained twenty-one 
or married ; if the daughter died before cither, then over, 


| 591 in 


2 11 ; RD: 2» T6 WL 20 0 A : 
Information on behalf of the crown upon -ſuggeſtion. of; being 
alien; and motion for injunction to ſtay waſ te. 
M21 ; Ag tend hl Lawor 20 


On ſhewing cauſe it was ſaid, the crown had now no eſtate whit 


ever till office found; Page's caſe 5 Co. ga. for that fact mult be 


found by the oaths of 12 men. If it is ſaid;\that though nothing b 


veſted, yet there is a truſt for the crown; it is not ſuch a truſt, 
this court can decree. If an alien and natural born ſubject purchale 


land, there is no truſt for the crown; and therefore if office is nat 


found, ſurvivorſhip takes place; the king cannot be a jointenant. 
This then is not ſuch a truſt, over which a court of equity exerciles 


juriſdiction. The freehold is deſcended to the heir at law; and the 
infant takes only a contingent intereſt ; the intermediate profits ale 
in the mother 2 another; and, whether an alien or no, the crow! 
can have no right to them; for that is only a contingent intereſt, 
which may be taken by an alien, 4 Leon. An alien is, capable af 
being an adminiſtrator, Cr. C. 8, 9. As to waſte, courts of equit) 
have not gone farther, than the law will do; unleſs where there “ 


an intermediate eſtate for life between the firſt tenant for life and the 


inheritance, which being a particular miſchief omitted in the ſtatute, 
this court will provide for it. There is no proof of this defendant be 
ing 


in the Time of Lord Chancellor HarDwicke. 


ne an alſen ; for the pariſh regiſter will not be admitted as evidence 

Ser, becauſe this is to a collateral matter; this court ſtrictly adheres 
3 * 3 * | . 

to that, as it did in the caſe of tithes. Pe WE \ 


Fur the motion. The general queſtion is, whether, where the 
crown has a'right, on foundation of an alien-purchaſer, this court will 
ſuffer any one, who gets into poſſeſſion, to deſtroy that eſtate before 
the crown's final right is determined, when an office cannot be 
found without aſſiſtance of this court to bring it properly before a 
juty? The will does not indeed give any immediate eſtate direQly in 
poſſeſſion to the infant, but only a contingency. The mother's inte- 
reſt is of. a term for years, till the infant attains twenty-one, having a 
right to the profits till then as in Boraſton's caſe, 3 Co. 19. That 
intereſt will not be a foundation to deſtroy the thing ; to prevent 


which this court will interpofe, as it does to prevent deſtruction of 


the thing in queſtion pending ſuit in law or equity; which is the 
oround of appointing a perpetual receiver, where there is a probabi- 
ſity that a court of equity will determine it finally: as in a bill by 
creditors againſt an heir at law where the court ſees, the eſtate may 
poſſibly come out to be deficient. So in a bill againſt executor to 
prevent waſting aſſets. So in a doubt in Eccleſiaſtical court who is 
executor, as in Pouig v. Andrews, where Lord Macclesfield interpo- 
ſed notwithſtanding a right at law by the probate obtained. So will 
this court on a bilt againſt one, who has got treaſure 7rove, injoin 
him from deſtroying it. On the ſame foundation are all the bills to 
ſtay waſte ; and even fora contingent intereſt ; as * Litton v. Robinſon, 
and Fleming v. Fleming; and for an infant in ventre, in whom no right 
veſted, and only a mere poſſibility. But this is not a mere poſſibility, 
but a right in the crown; for an alien may purchaſe for benefit of 
the crown. Co. Lit. That right and title is clear, though it muſt be 
found By Office, becaufe there muſt be a record of it, 5 Co. 52. like 
the iſe of a diſſeiſee, who has a right, though not poſſeſſion. The 
crown Wants the affiſtance of this court by evidence to lay before a 
jury. The mother will be bound to anſwer the queſtion, where the 
child was born, being not a diſcovery of an illegal act; and probabi- 
ty is a füfficient ground to interpoſe to prevent deſtruction of the 
FP b $51 
The court took time to conſider of it. 
Mete A demurrer was put in, which was in February 1752 
_______ Over-ruled' by the court; and that judgment affirmed on 
Appeal to the Houſe of Lords. 
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Caſe 97 The King ver/ics Cotton, Trinity Term Wh. 


eu forte A. Erebeur 


_ Parker Chief Baron, Clive, Legge, Smyth, Barons, 


D EMURRER by Attorney General to plea of defendant g 
an inquiſition upon an extent. 


The general queſtion was, whether the goods in the Inquiſition 
were legally ſeiſed into the king's hands, which had been two days 
before diſtrained for rent? CT eee 


_ Attorney General, It is aid, that defendant the landlord, who 
diſtrained, intended to ſell the premiſes, as ſoon-as the five days ex- 
pited, if they had not been ſeifed by the inquiſition before: but that 
intent cannot take it out of the general rule, if not in fact ſold: 
which as they were not, and could not till the end of the five day, 
that is out of the cafe. The whole is to be determined on two 
things. Firſt that by prerogative, veſted in the crown for the pub- 
liek good, the king is preferable in point of execution for debts, and 


rent by land- may take the property of a debtor in execution, till that property is 


altered by ſome act of the debtor. Next that in fact the propery 
of the goods diſtrained was not altered. If the firſt propoſition i 
right'it is to be conſidered whether there is any exception in favour 


of diſtreſs to take it out of that rule. There is no doubt of the pre- 


rogative giving the crown this advantage in recovering its property; 


but whether that extends to the /preſentcaſe, The ſtatute 33 H. 8. 


c. 39. eſtabliſhed this, prerogative z and in Attorney General v. Andrew, 
Hard. 23. is laid down to be a ſtatute made by way of abridgement 
of the toyal prerogative; and judgment was given for defendunt there 


' becauſe it was out of the ſtatute; which ſhews, what the common 


law was, and what the ſtatute has done. It is now clear, that an 
extent for debt of the crown ſhall take in execution any goods 
whatever, that have been ſeiſed for a third perſon, if that ſeiſure alters 
not the property. The taking goods by feri facias veſts not the 
property either in the ſheriff or plaintiff, nor is any property altered, 
unleſs there is a ſale. So on recogniſance or ſtatute ſtaple the pro- 
perty is not altered by the taking in execution, not till there comesa 
4iberate © it remains, where it was, yet in cafladia legs. 80 in 


commiſſion of bankruptcy, the property is out of the party by a retro- 


ſpect on aſſignmeñt, yet till actual aſſignment no property is altered 
out of the bankrupt himſelf : till when in all theſe caſes the crowns 
prerogative takes effect, and the extent ſhall prevail. Stringfeliow's 
caſe, Dy. 67. 6. Hob. 339. 2 Reb. Ab. 158. ſhews, that till the pro- 
perty altered, the crown's execution, though ſubſequent, is not of 
IT 4 | . vented; 
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ented nor is it by the goods being in cuſtody of the law, Fitz. 
' Execution, Placito 38. ſhews this prerogative. A commiſſion of 
hankroptcy, though not an execution in formality of law, yet is to 
anſwer the ſame general effect it is to ſecure the bankrupts pro- 
erty : yet the crown's execution coming before actual aſſignment, 
even though the ſame day with the aſſigaument, is preferred. 
The commiſſioners of the land-tax have by virtue of a pow- 
er to them, a right to iſſue a warrant to ſeiſe the goods, effects. 
and eſtate of one, debtor to the crown by that act: they did ſo in 
Bracy v. Dawſon, B. R. in Lord Hargwicke's time; but the war- 
rant was dated the ſame day, when a commiſſion had iflued before 
againſt him as a bankrupt, and the aſſignment made the morning of 
that day: upon a queſtion whether the aſſignees or the crown were 
intitled to the benefit of theſe goods, the court held, the warrant 
ſtood on the ſame as an extent, and that wherever there is an 
extent from the crown to ſeife the goods of a bankrupt, though after 
a commiſſion executed, yet itt comes before an alteration of the pro- 
perty, the extent :fhall take place, and alſo that the crown had the 
prerogative to have a preference in point of time, nor would the 
court ſplit a day. So Jefferies v. Williams, 2 Sho. 480. Shin, 162. 
Next whether the property has by the ſeiſure been veſted in the 
landlord ; for if not, the conſequence is plain, ſuppoſing no excep- 
tion out of the general rule, it is not altered either on the foot of a 
common law diftreſs or the ftatute of King William. A common 
law diſtreſs was by witholding the uſe and occupation of the party's 
property to force payment of a debt, which ought to be paid: but 
diſtrainer could neither uſe or diſpoſe of that property nor could it 
be ſold by courſe of a common law diſtreſs, diſtrainer-not having a 
ſhadow of property, nor even pofleiſion : for though he takes the 
goods.to his-own houſe, they are never in his cuſtody, but as in cuſ- 
cody offthe law, and his houſe is the pound, 1 Inst. 47. as the ſhe- 
riffis ouſtody is the cuſtody of the law: ſo that this is the loweſt 
degree of even poſſeſſion ſo far from being property. The right of 
uſing and diſpoſing makes property ; a cow diftrained cannot be 
Jn nor nr. rid, &c. That a diſtreſs cannot be worked, . 
cauſe no property or poſſeſſion in law, ſee Ow. 123. Dy. 280. Rol. Ab. 
648, 673, pry net Cr. F . 147. el. 96. Cr. E. 983. 6 Mod. 


206. Diſtreſs then is not excepted out of the general rules. As to 


the ſtatute giwing power to ſell in five days, they were not expired, 
nor could che goods be fold, It is ſaid by way of exemption out of 
the common caſe, that-diſtrained goods ate not forfeited by attainder 
-0r-outlawry..;- and that neither diſtrained or pledged goods are liable 
to be ſeiſed on an extent without payment of the money; and that 
treſpaſs or trauer would lye for the landlord, againft whoever took 
them out of his poſſeſſion; that at common law if the owner of the 
goods did not pay the debt, the landlord could never fell at all, but 
they would remain in his hands, and then that it would be abſurd, 
that the crown might after a great number of years come and take 
” ˖» ‚ ́ ce ©@rt ar them 
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them out of his poſſeſſion. The not being forfeited turns on a dil. 
ferent principle; the crown there, claiming only by virtue of forſei. 
ture, claims only what, the party had to give and diſpoſe of; nothing, 
but what he has, can he forfeit. No: prerogative can interfere in 
that caſe, ſo that the crow ſhall be preferred to a ſubjects execution 
it depending on the general nature of forfeiture, that is ſubje to al 
demands of third perſons. This caſe is an extent on a debt, in 
which debt there is a prerogative. The publick is to have the be. 
nefit of this prerogative : the argument ab inconvenienti to a particy- 
lar perſon proves too much, and therefore nothing. Two caſe 
prove, that diſtreſs could not prevent an execution on part of the 
crown, and that ſuch was the practice and known courſe of the 
court. K. v. Parry, and K. v. Dale, particularly the latter, which 
was Paſ. 1719. in Exchequer, where an extent was taken out 4th 
Nov. againſt Dale, but his goods having been diſtrained 29 OF, be. 
fore by Mitebel his landlord for rent, an attachment was moved fot 
againſt. Mitchel, who refuſed to deliver them, the goods not being 
ſold within five days purſuant to the act of parliament, and therefore 
no right diveſted by the diſtreſs, and they were in the landlord's hands 
only by way of pledge: but the court refuſed the attachment, as 
he could not be ſuppoſed to know that, and it would be too much to 
puniſh him for his ignorance in point of law, and the ſheriff being 
negligent in executing the Venditioni exponas; he was therefore ex- 
cuſed from the cenſure: but this goes on a ſuppoſition, that the law 
was clearly ſo, and if the caſe of a ſheriff, he would certainly be pu- 
niſhed. - In Brook, Property 31, even a pledge ſhall go to the crown 
in caſe of an attainted perſon : but the crown's . forfeiture would be 
ſubject to diſtreſs, becauſe the crown claims.under the party: in this 
caſe under the law. Another caſe is Sir John. Ratchf's: 1 Bul. 29. of 
trover for jewels. pledged; which leads to what is ſaid of a pledge, 
that it ſhall be protected againſt the crown: but a pledge is different, 
giving a ſpecial property to pawnee, and a right to uſe and {ell it 
after death of pawnor : therefore there is a property. Ow. 123. ſhews 
a diſtinction between a diſtreſs and pawn ; that in a pawn there 154 
. ſpecial property it may be worked, and aſſignee may detain it: 
not ſo of a diſtreſs. The one is in poſſeſſion of the law ; the 
other of the party. 20 H. 7. fol. 1. and Broat, Property 5% 
It is ſaid trouver and treſpaſs will lye for the landlord. 20 H. 7. 
lays it down otherwiſe. There is no rule, that wherever thoſe 
actions can be brought, that ſhall deprive the crown's prero- 
gative. A carrier may. bring trover, becauſe of his real pro- 
perty, 1 Rol. Ab. 4. ſo may ſervant, becauſe accountable to maſter: 
ſo may commiſſioners of bankruptcy. 1 Med. 3 1. ſo from poſſeſſion. 
No particular inconyenience can be ſet up againſt the prerogative of 
the crown: beſide there is none in reality; and he may diſtrain 
again, if any thing remains to be diſtrained. This plea then cannot 
be good. 4 | | | r SIT" 


Starkey 
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Star bey for defendant. Diſtreſs at common law was only a pledge . 


for payment of rent arrear: the ſtat. of William and Mary extends 
only to one ſort of diſtreſs: but other diſtreſs ſtands as at common 
law, and ſo muſt this be taken. It is true, that by diſtraining either 
at common law or by ſtatute, no ſuch property is gained, as that ro- 
ver or treſpaſs will lye, that remaining in the tenant diſtrained; and 
a difference between mortgages and pawns has been pointed out, 
particularly that mortgagee has the abſolute legal property, as in Rat- 


chfs caſe. It is inßſted, that pawnee has a ſpecial property, though 


the general is in pawnor, neither of which diſtrainer has. Allowing 
the diſtinction taken between a pawn and diſtreſs, it will not be de- 
nied, but that diſtrainer has an intereſt in his diſtreſs, though not 
ſuch as in law is called property or poſſeſſion ſo as to maintain frover 
or treſpaſs. There are rights of different kinds beſide thoſe of having 
and poſſeſſing. Pl. 487. b. Hob. 336. Goods diſtrained cannot 
be forfeited by outlawry : the intereſt, parties have in their diſtreſs, 
protects them in ſeveral caſes ; and though it may differ from the in- 
tereſt in a pawn, it is guarded and ſecured. Diſtrainer may maintain 
writ of Parco fracto, and of reſcue ; ſeiſe on freſh purſuit, wherever 
found, and impound again, as in caſe of a pawn, 1 Inſt. 47. b. Rol. 


Ab. 438. and as pawnor becomes intitled to the pawn again on diſ- 


charging it, ſo is diſtrainee on paying rent arrear. Pawnee's intereſt 
goes to executor or adminiſtrator, ſo of diſtrainer's ; and after his 
death the bailiff taking the diſtreſs may juſtify. 15 E. 4. 10. So that 
though a pawn and diſtreſs differ in ſome reſpects, in others they do 
not. Brook, diſtreſs, and pledge 28. 5 Co. 76, Though diftrainer can- 
not maintain rover or treſpaſi, he may a proper action. Indeed 
goods diſtrained may be replevined giving ſecurity ; but this is only 
pending the litigation on replevin: the intereſt of diſtrainer is the 
ſame after judgment as before. Carpenter's caſe 8 Co. 146, and Ow. 
124. There is no caſe in point, that the crown's execution ſhall 
take place of an antecedent diſtreſs : the general rule is, that diſtrained 
goods ſhall not be taken in execution without diſtinction whether at 
ſuit of the crown or ſubject. Szringfellow's caſe, principally relied 
on, was at the time a diſputable point, and, though determined in fa- 
vour of the crown, it was contrary to the opinion of ſeveral. Callis's 
Reading on ſtat. H. 8. fol. 196. allowing it, there is no reaſon from 
this diſputed authority to carry the prerogative farther, than the 
judgment ſtrictly warrants ; and all, that is tobe collected from it, 
is, that an execution of the crown is to be preferred to execution of 
the ſabject not compleated and become abſolute ; as where goods 
taken by fieri facias and not ſold, Comb. 152; ſo where extended, 
and not a /iberate ; but otherwiſe no ſuch prerogative, The acts of 
parliament of ſtatute, ſtaple, merchant, and bankruptcy are not ap- 
plicable. 1 Jo. 203. The prerogative of the crown in incompleat 
Executions is not applicable to diſtreſs, which 1s not an execution ; 
for if ſo, it could not be replevied. It4s made by the party himſelf ; 

1 not 
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not founded on a judicial determination: whereas executions are b 
office of courts of juſtice, and grounded on judgment on record, The 
ſheriff as an officer of the crown, in an execution, muſt prefer the 
king's debt; diſtrainer acts not under authority of à court of juſtice, 
But if diſtreſſes could be compared to executions, they are in them. 
ſelves compleat; and nothing farther to be done. The intereſt 
thereby gained cannot be enlarged, not even by judgment in repleqyy 
diſtrainer having after that no larger intereſt than before : and though 
by the ſtat. of William and Mary a diftreſs may be ſold for ſatisfac. 
tion, that is in option of the party, whether he will purſue that or 
the common law: and it is extraordinary, that a ſtatute for benefit 
of landlords ſhould be ' made uſe of to their diſadvantage. Till exe. 
cution is cotnpleat, no property or intereſt is gained by the plaintiff: 
the ſheriff indeed has a ſpecial property ſo as to maintain rover ot 
treſpaſs, as being in cuſtody of the law : but in dzfreſs for rent arrex 
though not ſtrictly a ſatisfaction for the rent, yet is it all the ſatisfic- 
tion, may be had, and ſuch an intereſt that if taken out of the pound, 
the law gives a proper action for redreſs; and diffreſs is ſo far a fi. 
tisfaction, that it may be pleaded in bar to an action. Roſe. debt. 
Sal. 248. diſtreſs is a proceeding in rem. Diſtrainer has a lien: 
whereas the intereſt of plaintiff under an execution is not in the 
goods themſelves, but in the money ariſing by ſale. Before the fz- 
tute H. 8. Diſtreſs was the only remedy for arrears of rent ſervice or 
rent charge in fee or tail. Debt could not be brought, becauſe it 
was a rent of inheritance : by that act a double remedy was given, 
There could be no ſecond diſtreſs till 17 C. 2, 7. and 8 Anne 14. 
gives a farther remedy. As this was the only remedy for arrears of 
rent, it is not eaſy to conceive, they ſhould be liable to be defeated 
by the crown's execution; for ſo none could be ſure under a diſtreſs 
as an execution might iſſue many years after it, nay after a judgment 
in replevin in favour of it; for notwithſtanding that the goods con- 
tinued in fame ſituation after judgment as before; and ſo all might 
be defeated. The crown's prerogatives depend on. immemoril 
uſage, not on opinions of courts of juſtice. Hard. 27. Plo. 32% 
There is no reaſon to allow. the prerogative of the crown againſt di- 
treſs, becauſe it has prevailed againſt an incompleat execution. lt 
lies on the crown to ſhew uſage and exerciſe of this pretended prero- 
gative : otherwiſe its execution muſt ſtand on the ſame foot as a ſub- 
R's. Such preragatives, as are not in ſtat. 17. E. 2. muſt appeit 
from judicial determinations or conſtant experience, As to The King 
v. Parry the extent was teſted before the diſtreſs; and therefore 
could affect the goods bound from the teſe. As to The King v. Dat 
it might be too hard to puniſh by attachment becauſe of not under: 
Nanding the law. If the crown can take goods out of the hands of 
diſtrainer, that will give a right to do the. ſame in caſe of an inokee” 
er, and ſo give the king a greater right than the real owner, who 
cannot take his horſe from an innkeeper, till he has paid him; * 


' 
ö 
i 
. 
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yet inn · keeper has no property. b But the property in this caſe is 
immaterial. As there is no authority, ſo on the reaſon no more co- 
Jour for defeating the intereſt gained by diſtreſs, than that gained by 
a pawn; which though in many reſpects different, yet as both are 
intereſts independent on the general property of the King's debtor, 
it is unreaſonable, that either ſnould be hurt, in order that the 
crown ſhould receive ſatisfaction. That would be contrary to the 
general notion of $3: to found it in the wrong of the ſub- 
je. What is ſaid of the St. 33 H. 8. c. 39. is confined to executions 
merely. Until that ſtatute no execution at all could have iſſued on 
bonds of this kind, on which the extent is founded; to contend 
therefore for this prerogative iſſuing on this bond, which is given 
only by 33 H. g. cannot be an immemorial prerogative. It is ſaid, 
wherever the abſolute property remains in the King's debtor, the 
goods are ſubject to the King's execution; and that the abſolute pro- 
perty remains in diſtrainee, diſtrainer having no ſuch ſpecial proper- 
ty as pawynee has ſo as to maintain rover, Se. but even String fellow's 
caſe proves, that where there is ſuch a ſpecial property as to main- 
tain rover or treſpaſs, it may yet be liable to the King's execution. 
So whete goods are ſeiſed by warrant from comtniffioners of bank- 
rupts, who may maintain rover, yet will not that protect againſt 
the crown's execution. The prerogative is confined merely to ex- 
ecutions, and will not affect a particular intereſt gained by act of 


the party or law, not in the way of an execution, as a pawn or di- 


ſtreſs. Proceedings on Commiſſion of bankruptcy are in nature of 
an execution, in fiert until aſſignment made: but diftreſs is abſolute 
and compleat. As to diftraince's being attainted, it is held in Pls. 
487. that where pawnor of goods is attainted, the crown cannot 
have them without paying the money; for that the prerogative will 
not prejudice another; 13 R. 2. which. reaſon of the court holds 


in both caſes. It is not controverted, but that diſtrainer may withhold 
diſtteſs againft the crown claiming under forfeiture of diſtrainee : 


but that is faid to be, becauſe the crown muſt come in on the 
lame terms as the forfeiting © perſon, ſubje& to his incumbrances, 


and liable to diſcharge the goods pawned, and to pay the rent ar- 
Tear; nay that an execution though incompleat will bind the crown 


in caſe of a forfeiture : but that the preſent claim is not under di- 


trainee; but a contention with diſtrainer for preference in point of 
fatisfaQion, | The crown claims by prerogative; not under, nor 


ſanding in ſame light as, the forfeiting perſon. K. v. Baden, 
Shower's Parl. Ca. where the King's title on outlawry took place of 
2 judgment, though antecedent to the outlawry. Plo. 262. 9 Co. 129. 
Hard. 24. There are many caſes alſo, where the crown will have the 
Whole under forfeiture of a perſon having only a partial intereſt, 

2 joint obligation, and one is outlawed, the crown will take the 
Whole. If one obtaining a judgment is outlawed, the crown may 


extend all the lande, though the party himſelf could extend only a 


FW 4 F moiety; 
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2 Hale's P. C. 254. 2 caſe, Pho. 560. Hob. 323, 4 


that if the 
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moiety ; Cr. J. 5 13. may diſtrain for rent-ſeck, though the 
could not. 5 Co. 56. that the crown takes in a different 


way, 


The court took time to conſider al it as of very great conſequence 
both to the Sing and b. 


Lord Chief Bacon Parker now delivered ihe opinion of the court, 


Tue things are to M amiſs; which. are: agreed upon: firſt 
goods diſtrained had been actually ſold before the day 
on which the extent bears tee, no colour would exift for a ſeiſure; 
becauſe the extent authoriſes the ſeiſure, and after ſale the property 
would be out of him, and: veſted in a ſtranger. The ſecond, for 
the ſame reaſon, that if this had been the caſe of pawned or pledged 
goods before the day, they could not be legally ſeiſed, becauſe the 
property would be 4 and Fitz. 121, and Pl. 407 prot 
no more as to pledges, than what is here NE: 


The general queſtion is, whaher the 8 are not liable to be 
ſeiſed for an. immediate debt of the King's own, after a diſtreſs 
taken by the E for rent n ER n before A ſale of tl 


goods. 


Danian the nature ad effect of diſtreſs; which i is (o far as ap- 
plied to the preſent) where cattle,” &c. are taken for rent in arrear, 
which are to be kept in pound until diſtrainer is ſatisfied of the rent, 
or the cattle, c. releaſed by courſe of law, or replevied. Now 
conſider its effects affirmatively and negatively. Goods ſo diſtrained 
are not liable to diſtreſs of another ſubject, - becauſe in cuſtody of 
the law, Brook, Diſtreſs 75; nor to another ſubject's execution. 
Bro. 28, and Finch's Law 11. This appears farther, where the King 
claims by forfeiture on attainder or outlawry. Bro, Pledges, Cr. J. 
Pl. 487. Diſtrainer's executor ſhall have the benefit of teſtator's 
iſteeſs,” 15 E. 4. 10. but cannot be in a better condition, than his 
teſtator was. Diſtrainer neither gains a general or ſpecial property, 
nor even a b in the things diſtrained; cannot maintain 
t rover or treſpaſs ; for they are in cuſtody of law by act of diſtrainet. 


'So held expreſſly and fully, Mich. 20 H. 7. fel. 1. pl. 1. that the 


pound is an indifferent place between them, &c. and Bro. Property 


52, Ow. 120, and Cr. E. 78. in 1 Rol. Ab. 673, Noy 119. held, 


he cannot mitk a cow: yet in C. J. 147, 8. it is held otherwie, 
and 12 C9. 101. countenances this opinion: but this point not being 
directly in judgment, I will leave it undetermined. That goods 
diſtrained are in cuſtody of law. 1 1nff. Diſtrainer could not 
work a diſtreſs, much leſs ſell it : but otherwiſe of the crown ; j - 
an 7 of the Excbeguer it is held the duty of the * to 70 

| | 2 £6 
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che diſtreſs at a jaſt 


aggrieved: re TTL» 3 


- 


g 


d reaſonable price, ſo that the owner is not 

Now conſider. the nature of an extent of the King. An extent Extent : 
vinds the property of the goods of the King's debtor from the ee. ue: 
41 E. 3. and Fitz, Execution, and Dy. 67. 6. String fellow's caſe; 
Which caſe, notwithſtanding what Callis thinks in his Reading on 
5+. H. 8. 1 will ſhew to be law. Hab. Sheffield v. Ratcliff, abrid- 
ged 2 Rot: 158. ſo in L. v. Tanner, Mich. 8 Anne in Exchequer, 
Where it was held, that an extent for the King's debt bound the 
property of the goods,  &©c. from the Ze//e; and in Bracy v. Dau- 

„B. R. Mich. 6 Geo. 2. Lord Hardwicke cited and relied on 
String fellow's caſe as clear law : and though the ſheriff may main- 
tain trover or Zreſpaſs, which diſtrainer cannot do becauſe anſwera- 
ble over, 2 San. 4. and other books, yet goods ſo taken in execu- 
tion ate liable to ſeiſure on extent before ſale, But String fellow's 
caſe is rather admitted than denied by defendant's counſel : but a 
diſtinction is endeavoured, which is not well founded. The rule 
holds equally by ſeiſure on warrant of commiſſioners of bankrupt- gankruptey. 
cy; as in K. v. Crumpton, cited 2 Sho, 481. and Tremain's P. C. Extent, teſted 
6373 which caſe in a manuſcript report of it from Baron Legge was = 
thus: The King's debtor became bankrupt ; and a commiſſion of preferred. 
bankruptcy was ſued out, and an aſſignment; and an extent iſſued for 
the crown, teſted the day of the aſſignment ; and the extent was 
preferred; and this by Hale Chief Baron. It is objedted for defen- 
dant, that the act ſpeaks of creditors in general without naming the 
King, who therefore within the rule (hall not be bound, becauſe 
not named; and 1 Jo. 202. was cited: I admit this in general to 
be true: yet the reaſon given by Sh. that the property was not al- 
tered, is the true reaſon ; which will appear by ſuppoſing the extent 
in that caſe had iſſued the day after the aſſignment; for then it 
would be a clear caſe againſt the crown; as the property of the goods 
would be out of the bankrupt, and veſted in the aſſignees; and 
conſequently being goods of another man, an extent afterward cannot 
ſeiſe the goods of a ſtranger ; nothing barring the King but the aſſign- 
ment, which bars him, becauſe it alters the property, and is the true 
diſtinction. Another diſtinction inſiſted on between String fellow's 
caſe and this is, that a diſtreſs is compleat: whereas that was only | 
in fieri, But to that I anſwer, that diſtreſs is not compleat, be- Pigreg ro 
cauſe no ſatisfaction: but ſuppoſing it was, the goods are liable to ſatisfaclion. 
ſeiſure on extent until an alteration of property. This objection was 
endeavoured to be inforced for two reaſons : firſt that this would 
be hard, becauſe a perſon might diſtrain, which might be defeated 
ſeveral years afterward ; but that according to the maxim, quod ab 
mito non valet, Sc. will not mend diſtrainer's condition: ſecondly 
that levying by diſtreſs was a good bar; and 1 Sal. 248. was cited: to 
which 1 anſwer, that it is agreed in that caſe, that if the diſtreſs dies 

in 
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in the pound, or eſcapes without default of diſtrainer, he may d. 
| ſtrain again. Dy. 280. 6. Hob. 61. and ſo he may diſtrain ge n 
where the diſtreſs legally evicted without his default; for levying 
diſtreſs is only a temporary bar, and no ſatiifaCtion.” 


It is objected then, that diſtrainer gains a right to the good 
diſtrained until payment of the rent; which is compared to the 
caſe of an inn-keeper, who may diſtrain a horſe for his keeping 
though, as it is ſaid, he has no property: and farther it is ſaid, that 
the property in this caſe is immaterial. As to the caſe of the ing. 
keeper no authority has been cited to ſhew, whether he gained pro. 
perty or not: and if 2 Rel. R. is compared with Tel. 66. it will be 
found, that there was a difference of opinion between great men, 
But taking it either way, whether as property gained by inn- keeper 
or no, it is begging the queſtion, or arguing in a circle. We deliver 
no opinion in the cafe of an inn-keeper, becauſe not now before 
us. The latter part of the objection, that the property is im. 
material, ſurpriſes me; for the plea has expreſſly traverſed the pro. 
perty of the goods in queſtion at the time of iſſuing the extent; and 
if the property is immaterial, here is an immaterial traverſe, and 
the plea bad for that; for travetſe in pleading ought to be material 
and iſſuable. But the traverſe is proper; becauſe it traverſes the 


title of the crown found by the inquiſition; for in X. v. Mam, 


Hil, 1726. in Excbeguer, whoever traverſes a title, muſt traverſe 
the title ſo found, and not force the crown to take traverſe ; though 
the crown has election to traverſe the inducement or the travetſe 
ſet out by defendant : but the inducement to the traverſe is only in- 


ſufficient here, which is the fault of this; for notwithſtanding the 


Proper in- 
ducement to 
traverſe. 


The King's 
claim by for- 
feiture diffe- 


diſtrefs they continue liable to ſeiſure: but according to the rules 
of pleading even between ſubject and ſubject there ought to be a 
proper inducement in every traverſe to ſhew the matter in traverle 


material: it ought to be ſuch, as if true, will defeat the title of the 


other party, otherwiſe it amounts to a negative pregnant. Er. 
Pleading 35. Nl. 147. Comyns 302. Daliſen . Pal. 71. 2 Ra. 
R. 52. 3 Lev. 167. In anſwer to 13 R. 2. relied! on for defen- 
dant, it is inſiſted, there is a difference between that and the pre- 
ſent cafe; for that where the King claims by forfeiture, he claims 
under the forfeiting perſon, and cannot have a better right to the 
goods diſtrained, though he may have a better remedy : but in the 
preſent caſe the King and defendant are creditors, and both purſu- 
ing a legal remedy, and the King is intitled to a preference of fatis- 
faction. Defendant's counſel controvert this propoſition, viz. that 
in forfeiture the crown claims under the forfeiting perfon inſiſting 


rent from that ON claim by. prerogative, citing Plo. 262. that hutband- fel de , 


of a debt. 


forfeits the whole. The reaſon: of that is, that the title of the 
crown and wife concurring, the'crown's muſt be preferred, and i 


not applicable. Nor-is 9 Co. 129. for the crown did not claim b) 


forfeiture ; 
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forfeiture 3 


which wa 
Confider t 


ſhews, the Ki 


ſon would 


icable. 


and 53 Co. 56. ſhews, the King claims by the ſubject, 
inſiſted on for the crown in this caſe, 
he inſtances put by Lord Coke in that caſe : firſt of a rent- 
ſeck; the nature of the rent is not thereby altered; but it only 
ng ſhall have a better remedy, than the forfeiting per- 
have had: next of a bond or recognizance of a ſubject 
ontlawed or attainted ; Cr. J. 513. and Hard. 24. which is ſtill but 
2 a farther advantage in point of remedy. So of the King's taking 
advantage of a condition without demand. The laſt inſtance is a 
purchaſe of a ſeigniory by the King of lands held in poſteriority; 
the King there claims by purchaſe not by forfeiture ; and ſo not 
The next caſe is in-Hale's P. C. 254. but in Ph. 560. 


s one of the things 


found, the law would be otherwiſe, if the King had claimed 


by. forfeiture : ſo that this caſe is far from being an authority for de- 
The laſt caſe on this head is that cited in Sho. Parl. Ca. 


fendant. 


72. which was on a particular reaſon not applieable to the preſent; 
that he, who pleads, ought to have a legal title prior to the eſtate 
in the inquiſition; and that it was his fault in not having a good 
title againſt the crown, 


Next I will deliver the ſenſe of the court on the queſtion, We 


think, there is a difference between caſes, where the King claims 
by forfeiture on attainder and outlawry, and where he ſues for reco- 
very of a debt; for a man can only forfeit what he has: although 
the King may in reſpect of forfeiture be intitled to an advantage in 
point of remedy, the forfeiting perſon would not be intitled to. 
That a man can only forfeit what he has, Plo. 487. 
Mo. 100. Cranmer's caſe : though this ſeems to be but common 
ſenſe, The caſe in 2 Keb. 775. differs largely from the report of 
the fame caſe in 1 Ven. 132. as to what Hale ſays there. I have 
ſeen an accurate manuſcript report of this cafe, which ſays, that 

there is a difference between the King's debt and this caſe, citing 


1 And. 19. 


Hoo. 339. and Hard. 24. It was objected, that the King's preroga- prerogative. 


tive muſt be immemorial. Po. 322, and Hard. 27. I admit, the 
prerogative depends on preſcription, uſage, or ſtatute: but when 
power is given by that ſtatute to iſſue proceſs as an expedient in the 
court's diſcretion, ſuch extent ſhall have the ſame effect as an extent 
on ſtatute-ſtaple or judgment at common law. It is next objected, 
that the prerogative cannot do a wrong; for which was cited Pio. 
407. the ſame law giving the ſubject property in the goods, eſtab- 


liches the prerogative ; and no injury, though ſome hardſhip : 
there would be the ſame objection in Sringfellow's caſe, which yet 
is undoubtedly law; as alſo Crump v. Hanbury. - The next objec- 
uon is, that this prerogative is not enumerated in the $f, de Prerog. 


Regis. in Plo. 322. and 1 Ld. Raym. 24. it appears, that ſeveral 
prerogatives are not enumerated in that ſtatute, The laſt objection, 


that where 


Vor. II. 


prerogative is claimed by preſcription, precedents ought 
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to be ſhewn of the judicial allowance of that. particular prerogative 
but that none are produced as to- diſtreſs: to which I anſwer, tha 
though no precedent is produced, yet this caſe falls within the Prin. 
ciple of String fellow's caſe and of Crump v. Hanbury, that where 
the property of the goods is not deveſted out of the hands of the 
King's debtor, they are liable to extent ; and, where the. reaſon is 
the ſame, the law muſt be the ſame. But there was a precedent 
above 30 years ago in this court, K. v. Dale, where no property 
was deveſted by the diſtreſs, and the goods were in the landlorg' 
hands only by way of pledge; which is in point: and no objection 
can be made, that the court did not grant an atrachment there; fo 


it was through miſtake. The court does notproceed by rigour: and 


Error m Ex- 
chequer 
chamber. 
Where the 
party dies: 
the new writ 
not there. 


Caſe 98. 


it happened to us this very term, where we did not grant an attach. 
ment upon the ſame ground. This plea therefore cannot be ſup. 
ported without overturning principles of law unqueſtionably eſtab. 
liſhed, and without contradicting the opinion of the court in K.. 
Dale. 


Judgment ought therefore to be for the King. | 


Nate: In 1753. a writ of error returnable into the Exchequer 
Chamber having iſſued upon this judgment, pending which 
defendant died, whereby the writ abated': Lord Chancelir 
and the two Chief Juſtices were of opinion, that the new 
writ could not be properly to the Excheguer Chamber: be- 
cauſe, the record did not reſide with them; and the words 
of the writ are, record. quod coram vobis refidet ; for only a 
tranſcript of the record is ſent into the Exchequer Chamber, 
and the record itſelf remains in the court of Exchequer : but 
the court made a rule for a remittitur to be entered on the 


_ record together with a ſuggeſtion of the death. 


* 


Earl of Derby verſus Duke of Athol, June 6, 1751. 
Lox CHANCELLOR. 


If a Peer plaintiff gives a rule for examining witneſſes, defendant 


Nivilege. may proceed to examine without fear of breach of privilege. . 99 
if a Peer brings an action at law, it is no breach to bring a bill for 


injunction. 
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Legal verſus Miller, June 10, 1751. Caſe 99. 
As the Roll. 


GREEMEN T in writing for taking a houſe at 32/. per Poſt Pitcairne 
ut the houſe in repair: it was afterward diſcovered not to be worth e 
while barely to repair the houſe, but better to pull it down; and 
therefore without alteration of the written agreement at all the houſe 
was pulled down by conſent of the tenant, appriſed of the great Bill for per- 
expence it would be to the landlord; and therefore an agreement += > ball 
was by parol only on his part to add 84. per ann. to the 321. which ment; parol 
he was only to give, in caſe it was repaired. The tenant brought a evidence read 
bill for ſpecifick performance to have his leaſe on the foot of the 7 
written agreement to pay only the 321. rent. The defendant by diſmiſſed 
his anſwer ſet up the parol agreement. P60: | _— 15 
cannot reſort 


; to agreement 
Sir Jobn Strange. ſet up by 


defendant. 


Such evidence is frequently ſuffered to be read, eſpecially to re- 3 

TINGS. 1 . arol evidence 
but ſuch an equity as now inſiſted on by the bill; as where the llowed, 
agreement is in part carried into execution, parol evidence is allowed where a hard 
to prove that; or where it is a hard agreement; and the court may S ee. 
thereupon decree againſt the written agreement; as in 1 Ver. 240. ted. Me 
and the fingle queſtion being here, whether the court ſhould decree 
a ſpecifick performance of the agreement, the plaintiff inſiſts upon, 
and being ſatisfied from the parol evidence that it ſhould not, the 
court muſt diſmiſs the bill. E * 


For plaintiff it was then inſiſted, the court ſhould not diſmiſs the 
bill, but on the general relief prayed, ſhould make a decree now 
according to the agreement, defendant ſet up, though no croſs 


bill for that; which had been often done upon defendant's own 
ſubmiſſion. TW | 


Againſt this it was ſaid, the court never made ſuch a decree on 
the general relief, where it was inconſiſtent with the particular re- 
lief prayed: though it has been done, where not inconſiſtent. 


Sir John Strange. 


Tam ſtill of the ſame opinion, and that the bill ſhould be diſ- 
miſſed with coſts; for that would be very hard upon a defendant, 
if a plaintiff ſhould unconſcienſciouſly bring him into a court of 
equity, when defendant ſhould infiſt on an agreement different 
| I from 


ann; and part of the agreement was, that the owner ſhould ., Obere. 7. 
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from that, the plaintiff ſets up, and the plaintiff ſhould reply to h, 
anſwer, and infiſt on his former demand, and go into a lon : 
and afterward, finding he cannot have the decree prayed by his bil 
ſhould reſort to that, which defendant ſets up, and infiſt on a decree 
nor or; - 9 


Cafe too. Fawcet verſus Lowther, June 15, 1751. 


"T" W © iſſues had been direded; the firſt to try, whether by 
"cuſtom, from the time whereof the memory of man was ng 
to the contrary, . within the manor of R. the tenants of the tenant 
right eſtates within the manor- have not uſed to mortgage ſuch 
eſtates by deed on condition to be void, if the mortgage-money i; 
paid within three years ftom the time of making the mortgage ot 
any leſſer time, and the mortgagees have right to preſent ſuch 
mortgage - deeds, and to be admitted thereon at the next court of 
the manor held after breach of the condition, paying a fine to the 
lord? The ſecond iſſue was, whether by the cuſtom of the mano: 
on ſuch mortgage made, and mortgagor's dying without. iflue of his 
body lawfully begotten, and without having aliened the equity of 
redemption by any diſpoſition purſuant to the cuſtom of the mance; 
the lord of the manor became intitled to the equity of redemption 
of ſuch mortgage? With a direction that if the defendants Copelanu 
and his wife, who claimed the redemption as collateral heir of the 
mortgagor, ſpould ſign the regiſter's book, and; conſented: to gire 
up their claim to the right of redemption of the mortgaged premiles, 
they, ſhould, go to trial on the firſt iſſue on. 
A motion had been made 11 July 1750. to vary the ſenſe of theſe 
iſſues; which Lord Chancellor refuſed, as the cauſe muſt be reheard 
for that. It being at the ſame time inſiſted for the mortgagee that 
he is not to wait, until the queſtion: of the equity of redemption is 
determined; for that in- ſeveral inſtances the court has directed the 
defendants to make the redemption among them, and an aſſignment 
to the ſenior fix clerk. Lord Chancellor ſaid, a caſe of that kind 
ſeldom aroſe, and if a mortgage was of an eſtate ſo circumſtanced 
as this, it cannot be helped. Y 26% 


On a rehearing, objedtions were now made as to both iſſues. Firſt, 

that the cuſtom ſet up by the firſt iſſue on part of the plaintiff is . 
unreaſonable, and not good in point of law, and therefore ſhould 
not be ſent to be tried, being contrary to the general cuſtom of the 
manor, and to an indenture/22 Eliz. which lays down rules for all 
alienations, that they are to be- preſented at the next court; thata 
mortgage is an alienation though on a condition ſubſequent to defeat 
the. eſtate, . and therefore within that rule; and this indenture ie 

bs: | | | tende 
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' tended to ſettle all diſputes and cuſtoms of the manor. It is un- 
"reaſonable in itſelf, and could not have a good commencement, 
becauſe ſo highly prejudicial to the intereſt of the Lord, as he 
will thereby loſe his fine on all theſe alienations. This differs 
from the caſe of copyholds ; becauſe furrenderee muſt come, and 
have it preſented at the next court: here they need not come 
under three courts. It is a great inconvenience alſo, to the te- 
nant, as it will be liable to frauds ; for a mortgage may be made 
not preſented in three years, in mean time mortgagor or tenant 
may have made an abſolute conveyance, vendee may have come 
and have his preſented, and over-reach him. The next and ſtron g— 
eſt objection to ſhew this cuſtom void is, that this differs from 
moſt caſes, not only of copyholds but of tenant right eſtates; for 
here it is ſo reſtrained, that it muſt deſcend to his iſſue, cannot 
to the collateral heir, and ſhall for want of iſſue eſcheat to the 
Lord unleſs an alienation is made : whereas by this means the 
Lord cannot know his tenant. The mortgagor remains tenant 
on the records of the manor ; the mortgagee for three years has 
a conveyance, may come at the end of three years, have it pre- 
ſented, and be admitted; and that after death of the tenant 
without iſſue, as plaintiff inſiſts; which will prevent the Lord of 
his eſcheat. As a further aggravation of this, it is a military te- 
nure, and the Lord muſt know his tenant ; otherwiſe he cannot 
know whom to call upon for performance of ſervices, nor make a 
_ forfeiture for want of performance. But ſuppoſing it may be 
good in point of law, and not void for unreaſonableneſs, there is 
not ſufficient proof of ſuch a cuſtom, and therefore no iſſue to try 
it. As to the laſt iſſue, it is not proper to direct it to be tried at 
all. Whether there can be an eſcheat of an equity of redemp- 
tion, was never yet indeed determined ; but it muſt be now 
taken, that there may: and ſo of a truſt, which was alſo never ſo 
determined, but it muſt now be taken in the ſame way: or elſe 
there would be an end of eſcheats, becauſe moſt of the land in 
England is now, and all will ſoon be, in truſt, it anſwering the pur- 
poles of families, avoids better the fatality of ſlips in conveyances, 
and this court will conſider the owner of an equitable in the 
lame light as owner of the legal eſtate ; there beingan exact con- 
tormity between the courts, governing by ſame rules, ſave in one 
lingle inſtance, that there 1s no tenancy in dower of a truſt, 
which was an opinion conceived, before it was conſidered, and is 
never mentioned without the courts ſaying, that was without be- 
ing attended to: and Your Lordſhip held in Cofborne v. Inglis, Hilary Vac. 
that there ſhould be tenant by courteſy either of a truſt or equity 1737 
of redemption notwithſtanding the old authorities. This is 88 * 
mere queſtion of equity, whether equity ſhall follow the law as to Grecabank. 
eſcheat; and cannot then be a queſtion of fact. It is juſt ſuch a 
queſtion, as aroſe lately in Burgeſs v. Wheat, between the crown 
and juſtice Page a truſtee, whether he or his deviſee ſhould have 
. 4 H | it 
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1 it to himſelf, or be conſidered as a mere conduit-pipe ? But 
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A A . ./223 The court is not bound to ſend a cuſtom to be tried, which on 


the face is clearly void in point of law: if doubtful, that is 10 

Cofom os Teaſon, why it ſhould not be tried. This rule holds in all court 
modus, void Of equity; as in the Exchequer if a Modus infiſted on in the an. 
on = face, ſwer appears clearly void in law, that court will not ſend it to 
Gil. be tried. No authority is cited to prove, that this is void in lay 
It is plain, the indenture does not compriſe all the cuſtoms of the 

manor ; and as a mortgage is different from an abſolute aliens. 

tion, there is nothing abſurd in it; for why may there not be: 

diſtin& cuſtom concerning mortgages from that concerning ab- 

ſolute alienations ? This is abſtracted from the proof. As to the 

Lord's prejudice, the Lord is intitled to be paid his fine, when 

by the cuſtom the tenant is obliged to come to be admitted; and 

in that reſpect it is not different from the caſe of mortgages of 
copyholds, which are conſtantly done in that manner; condi- 

Mortgage of tional ſurrenders are made, and if that ſurrender is not preſented, 
copyhold. the general cuſtom of the manor is, the ſurrender becomes void, 
and a new ſurrender taken; the eſtate does not become void. 

The Lord has not the fine on theſe mortgaged tenements ; it was 

intended only to be a pledge ; and it is unreaſonable, he ſhould 

a fine, The fines in this manor are indeed low: but ſo itis 

in ſome copyhold manors, which differ much as to what theſc 

fines ate: but that will not differ the right. It is true as to the 

General cuſ general cuſtom of copyholds, ſurenderee muſt come, and have it 
tom of copy - preſented at the next court: but there are ſeveral copyholds, 
2 7 4 where the tenant need not come under three courts ; Coke on . 
r Fybold. As to the fraud by over- reaching, I do not know, that it 
court, ., would have that conſequence objected; but the ſame thing may 
'Z* happen in thoſe copyhold manors, yet the law does not therefore 

So 2. Pen u LION CUNFITOLS | 1 W l 
a call that cuſtom: void. As to the ſtrongeſt objection, that this 
will prevent the Lord's eſcheat, it cannot eſcheat by death of 
mortgagee without iſſue, becaufe he was never admitted te- 

Cuſtom ſor nant to the Lord; nor by death of the tenant without iſſue, 
mortgagee to for notwithſtanding that, the mortgagee may come and be 
preſent at admitted afterward. This differs it to be fave from ſome 
uot void, Caſes of copyholds or tenant right eſtates ; but ſtill it is only 
in a greater degree: for the fame thing may happen in all 
copyhold manors, where theſe mortgage-furrenders are made; 

for the tenant may die and without heir; which is poſſible, 
though not fo likely to happen as a man's dying without iſſue; 

but it may happen. Then there is an eſcheat to the Lord ; that 

is, it muſk be 35 death without heir of the mortgagor, who fe- 
mains tenant ſtill: but notwithſtanding that, the ſurrender ped 


. 
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be prefented at the third court, though that is after death of the 
t without heir. Surrenderee has a right to be admitted ; 
the death of ſurenderer in mean time making no difference, as has Cuſtom not 
been held. The preſent caſe then differs not from that but in _ oy oc 
degree and in point of value; becauſe the poffibility of dying pont. 
awithout iſſue is much greater than that of dying without heir ge- 
nerally : but ſtill it is not of a different nature. The reſult 
of this is only, that it 1s prejudicial. to or diminiſhes the 
Lord's caſualty or profit as to eſcheat : but that will not 
make it a void cuſtom. There are ſeveral cuſtoms diminiſh- 
ing the value of the Lord's eſtate, which notwithſtanding 
may have a good original. Though a cuſtom for a copyhold for cugon or 
life to commit waſte would not be good; yet for a copyholder in copybolder 
fee to do ſo it is good; though much more diminiſhing the «21+ ightagy 
Lord's eſtate ; and much more unaccountable, how ſuch a cuſ- for life. 
tom ſhould grow up, than this. Cuſtoms are ſuppoſed to take Cutoms ariſe 
their riſe by grant or agreement. It might be a good foundation by grant or 
originally for an agreement between the Lord and tenants, that 8e ent. 
though the tenants are bound to preſent an abſolute conveyance 
at the next court, yet as to mortgages, where the eſtate is only a 
pledge, they are not bound to preſent till the third court. 
Till ſuch conveyance is preſented, and grantee and mortgagee 
admitted, grantor and mortgagor remain tenants. But it is a 
new doctrine to me, that this is a military tenure by knight ſer - 
vice, eſcuage, or the like. It does not appear, that one incident Tenantright 
of a military tenure belongs to this eſtate, neither ward/hip, mar- eſtate not a 
riage, or relief. It is then an eſtate grown up by cuſtom, and N 855 
originally a baſe tenure grown up like copyholds. They took 
their riſe from defence of the borders : but are not military te- 
nures : nor is it ſhewn, that there are military ſervices, for non- 
performance of which the tenant is to forfeit his eſtate. So far 
therefore as appears, the mortgagor remaining tenant till the 
mortgage-deed is preſented, and admittance on it; it anſwers all 
the purpoſes except as to the quantum of the value of this caſualty=: 
by eſcheat, as it may riſe ſeldomer ; conſequently I cannot be of 
opinion, that this cuſtom muſt be taken on the face of it to be 
void in point of law. 


If ſo then, it brings it to the queſtion of fact. The inſtances 
read on both ſides out of the books of the manor are very dark in 
general ; but however there is very ſtrong proof made of this 
cuſtom by parol ; which, I do not fay, is concluſive : but it is 
ht for the conſideration of a jury. 


But as to the next iſſue, which is only between the Lord and 
the collateral heir of mortgagor, Cope/and and his wife, I think, 
the order ought to be varied. They did not much inſiſt on this 
Gan . right 


Whether eſ- tion will ariſe, whether there can be an eſcheat of this equity of 


2 28. there will be an end of eſcheats, becauſe all the lands in England 


neral v. Sands. ted in the ſtatute of uſes. The collateral heir cannot claim the 


Caſe 101, Ramſden verſus Hylton, June 17, 17 51. 
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right of redemption ; but, not ſigning the regiſter, it is to be con. 
| ſidered, whether that part of the direction is now to ſtand, This 
Equity of re- is not proper to be tried by a jury; being a mere equity of pe. 
_— wil demption, on which the cuſtom certainly cannot operate, gut 
cuſtom as co an equity of redemption will follow the cuſtom as to the legal 
the legal e- [eſtate ; as it does in Burrough Enghſh lands ; which if mortga- 
ſtate in de ged, the equity of redemption will deſcend to the youngeſt ſo 
ſcent, whe- 'S FR 1 ; N 8 * 
ther the gene Whom the lands will deſcend : ſo in mortgage of gave/king, the 
ral lawot the equity of redemption will deſcend to all : but that is not Proper 
land, or law to be tried: whether that law, which it follows, be the general 


he pla i 
of the place. law of the land or de loci, it is the fame thing. But then a que 


cheat Y _ redemption to the Lord; which has never yet been determined 
3 that there can: nor ſhall I determine it now. Neither has the 
truſt, not de- queſtion, whether there can be an eſcheat of a truſt, been deter. 


termined. mined. Though it is a conſiderable argument, that otherwiſe 


will be ſoon in truſt, yet that is contrary to the old doctrine. 
Attorney Ge- Defrauding the Lords of eſcheats was one of the miſchiefs reci- 


Hard. 402- equity of redemption, if he could not claim the legal eſtate. If 
then the lands can deſcend only to the lineal heir, it may be a 

ueſtion between the Lord and the plaintiff, the mortgagee, whe- 

this the Lord has a right to call on him to redeem his mortgage 

on the foot of the eſcheat of that equity of redemption in him, 

which originally was in his tenant? That will remain to be con- 

ſidered after trial on part of the equity reſerved. It is contrary 

to the law before the ſtatute of uſes, when uſes were mere truſts, 

But I give no opinion upon that ; for if found one way, there 

will be no occaſion to determine it. 


The ſecond iſſue therefore muſt be left out: but as to the firſt 
iſſue, the directions muſt ſtand, and the decree be affirmed. 


I will not on a direction to try a general cuſtom inſert every 
circumſtance attending every particular caſe, as the preſent caſe ; 
for that would intangle the general cuſtom. 


7 EN RT HYLTON, appearing to have been an in- 

cumbered, or rather a weak, man, intended in 1688 to di- 
veſt himſelf of his eſtate, and make a ſettlement of it on his ſon 
Jobn, reſerving proviſions to himſelf, his wife, and — 


Hylton verſus Biſcoe, & e con. 


& © 
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They reduced this into execution in 1688; by which the eſtate Teo of fe 
of the family was conveyed on truſt to raiſe ſeveral ſums, with a pe e 35 
+ that as ſoon as John ſhould marry, or pay his ſiſters thoſe marriage, to 
ſums, the truſtees ſhould convey the eſtate to John and his heirs. leer 
There were {till ſome diſputes in the family; but in 1693 John on fs 
married the daughter of Sir Richard Muſgrave, and in 1694 made of iſſue male, 
a ſettlement of this eſtate on this recital : that whereas he had in- r e AN 
termar ried as aforeſaid, and whereas Sir Richard N uſe rave and Do- r in tail; 
rothy Madiſon, his wife's grandmother in conſideration of the ſaid decreed to be 
marriage, and the covenants, grants, and agreements aftermen - [id after 
tioned, had paid, agreed, and ſecured to pay, to Jobn 2000 /. for notwithlland- 
and upon the marriage-portion of his ſaid wife, John covenants ing * 
to convey this eſtate by fines or recoveries to certain uſes; and dn, Gi 
covenants, that till the fines were levied he and his heirs ſhould ſeuiement dot 
ſtand ſeiſed to thoſe uſes. The uſes were to himſelf for life; re- being known. 
mainder as to part to his wife in part of her jointure ; remainder 
to the firſt, 855 ſon of the marriage in tail male; and afterward 
remainder to truſtees for ninety- nine years in default of iſſue 
male; on truſt that if there was no iſſue male, and two or more 
daughters of the marriage, to raiſe 8000 /. for their portions to be 


paid at twenty-one or matriage. 
| u 9 inn nn 


He died in 170%, leaving by this marriage ſix children, two 
ſons Richard and John, and four daughters, all then very young. 
His widow died in 1709. Richard came firſt into volleftion of 
the eſtate, and acted as owner of it, making mortgages, &c. Upon 
his death his brother Jabn came into poſſeſſion, and acted in fame 
mater. “ OW anf | 
379115 VV MG ü 8 | | ; 

It did not appear, that this ſettlement or article was diſcovered 
or known in the family till after depth of Joby the fon, when it 
was found among the papers left by the grandmother of theſe 
four ladies in the hands of her repreſentatives. But after theſe 
liſters came of age, e were tranſactions between them and 
their brother John. Mrs. Biſcoe, one of the four, coming of age 
in 1727, an indenture was in 1728 entered into between her and 
her ſaid brother; which recited, that he was indebted to his 
fiſter in a bond of 2000 J. to ſecure payment of 1000 J. with in- 
tereſt ; and made a mortgage of part of the ſettled eſtate by way 
of ſecurity for payment of it, with a covenant that he was ſeiſed 
in fee: then came a clauſe, that in confideration of that the re- 
leaſes to pon, his heirs, executors, and adminiſtrators, all actions, 
cauſes of action, ſums, portions, legacies, claims, and demands 
for and by reaſon of the will of their mother, or of Jobn's having 
taken adminiſtration to his brother Richard, or for his brother's or 
father's perſonal eſtate, or by leaſes for lives or years of the col- 
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lieries of his father, or for and by reaſon. of any other. matter and 


thing except the recited bond in this releaſe. 


 Yobn Hylten died without iſſue male. 


Three bills were now brought. The e creditors, the ſe. 
cond by Sir R:ichard Hylton, deviſee of the real eſtate of the late 
John Hylton ſubject to his debts and incumbrances, to eſtabliſh the 
will and have the truſts performed; and a particular part of the 
relief prayed was againſt this ſettlement, which was now diſco- 
vered, and inſiſted on by Bi/coe and his wife, to have that ſet . 
ſide and delivered up. The third bill by Biſcce and his wife to 


have the benefit of that ſettlement in 1694, as far as i related t, 
the truſt term of ninety- nine years for raiſing 8000 J. for daughter, 


in default of iſſue male; a fourth part of which ſum was claim- 
ed by her, as one of the four daughters of the maker of that ſet- 
tlement, in the event, that happened, of the ifſue male of her fi- 
ther and brothers having failed; and. alſo, to have a ſatisfaction 
for two ſums, one of 1000 J. under the mortgage in 1728, and 
1000 J. legacy under the will of John Hylton, JOE: I 


Againſt the performance of the truſt of this ſettlement or ar- 
ticles ſeveral objections were made. 3 


Firſt, that it was made after marriage, and muſt therefore be 
conſidered as voluntary. Though it muſt be admitted, that if a 
marriage is had, and a ſettlement afterward made, though no ar- 
ticles before, and a portion is paid, the portion ſo advanced, paid, 
or agreed to be ad that time, will make it equal to a ſettle- 
ment before marriage and a covenant for valuable conſideration: 
yet this cannot be ſo becauſe of recital of this ſettlement, which 
is of a very particular kind; from which it muſt be inferred, 
that the 2000 J. was agreed to be paid at the time of the marriage 
not relative to any ſettlement to be made; ſo that the party was 
intitled to the portion, whether a ſettlement was made or not, and 
therefore voluntary on his part. 


Next, the portion was not paid, or ſecured to be paid, nor any 
indorſement on the deed. a rag 


Next, it all reſts in articles and covenant, therefore ought not 


under all the circumſtances to be carried into execution. It 1s 


diſcretionary in a-court of equity, whether they will carry articles 
into execution; which will not be done after a great length of 
time, nor ſo as to incur a great hardſhip or prejudice to either 


fide ; therefore if there cannot be a remedy. at law, to which they 


mult be left, there is no ground for equity to interpoſe ; for there 


is a great difference between bills to ſet aſide rights or to 2 5 
em 
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them into execution. There are caſes, where the court will not 
relieve againſt a deed, when at the ſame time they will not upon a 
bill carry it into execution. On a contract for a leaſe of a houſe 
ſor a coffeehouſe it was found, that a chimney could not be made 
convenient for a coffee -houſe: on a bill tocompel performance Lord 
Talbot refuſed it, merely becauſe the tenant would be obliged to take 
it for that purpoſe, he did not want. In Faine v. Brown, 12 Dec. 
laſt, a man was intitled to a ſmall eſtate under his father's will, 

wen on condition that if he ſhould ſell it in twenty-five years, 
half the purchaſe-money ſhould go to the brother: ; agreed in 
writing to {ell it ; and afterward refuſed to carry it into execution, 

retending to have been intoxicated with liquor at the time. A 
hill was brought to compel it. Your Lordſhip ſaid, that without 
the other circumſtance that hardſhip alone of lofing half the pur- 
chaſe-money, if carried into execution, was ſufficient to deter- 
mine the diſcretion of the court not to interfere, but leave them 
to law. So in the caſe of Oriel College on a bill to have the be- 
nefit of deducting land-tax, the court relieved as to the future 
land-tax, but not as to the paſt. It is inconvenient to have this 
now trumped up ; and ſeveral circumſtances of weight in theſe 
ſort of queſtions concur againſt an execution, as length of time, 
The acts of the family ſhew, this ſettlement was waved or laid 
aſide, and given up. They claim under a term in remainder 
after eſtates tail, which might have been barred by Jabn, who 
was tenant in tail. j | 


Mrs. Biſcoe has releaſed any demand, ſhe could have. Fobn 


thought it reaſonable, that ſhe ſhould have no further demand on 
him and his eſtate : ſo did ſhe think, and on that releaſed. Then 
the equity is, that ſhe did not at the time know of this demand. 
The ſole ground, where a court of equity relieves on the want of 
knowledge, is, where the parties are drawn in to do ſomething, 
they would not do if known : but a reaſonable woman muſt have 
done, what ſhe did, if ſhe had known it. The 1000 /. under the 
mortgage-deed in 1728 was intended as a proviſion by Jobn for 
his ſiſter, who had then no proviſion; then it was in part volun- 


tary by him ; and ſhe ought not to ſet up this demand againſt his 


eſtate, and at the ſame time claim a proviſion from his bounty, 
which he would not have made, if he had known this; ſo that 
he was under a miſtake as well as ſhe. | 


Lord CHANCELLOR. 


As to the creditors bill, the relief is plain ; and the directions 
of courſe, ſo as to part of the ſecond bill; but the queſtion ariſes 


on the relief prayed. againſt the ſettlement. As to that I am in 


; | the 
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the firſt place of opinion clearly, that the praying to be religy,1 | 
againſt that ſettlement in a court of equity is one of the thoft ex. 
traordinary demands even ſet up in a court of equity; for wh... 


| ever becomes of that demand, there is no colour to bring a bill 


After mar- 
-riage, if a 
wortion paid, 
equal to one 
-defore, and 


on good con- 


-Gideration. 


or article (however it is called) was know. in. 


here to be relieved againſt it, and to have the ſettlement deliver. 
ed up to be cancelled ; for there is no fraud or impoſition to im. 
1 The only queſtion therefore, that can ariſe ag |, 
that, muſt ariſe on the third bill; and, whether there are not 
ſufficient circumſtances by Way of defence to that demand, Is the 
true queſtion; and not by way of relief by, ſetting it aſide. Th, 
ſecond bill therefore, ſo far as it ſeeks that relief, muſt be diſmiſ- 
ſed ;: which brings it to the proper queſtion on the bill by Bafa, 
"whether there is ſufficient ground in this court to Telieve thereon, 
and to decree the 2000 J. and intereſt, or whether the leert 
objections made are not fufficient to prevent a courtof equity from 
intetpoling to have it raiſed ? The ſettlement by Henry the grand. 
fatherwas to truſtees and their heirs ; ſo that the legal eſtate wa. 
in them; and the effect of that ſettlement Wag to create a truſt of 
the eſtate for his ſon ſubject to thoſe incumbfances on it ; ſo thi 
he was the owner in equity. The family was not quite at peace; 
but the proceedings thereupon ate not material. Tf 1705 fa- 


ther had had the legal eſtate, the deed in 1694 would ape paſſed 
it; therefore it does not reſt barely in coxenant. is true, he 
had but an equity; but if he had the legal eſtate tlie covenant 
to ſtand ſeiſed in the mean time would haye had its 0 | 14 ion in 
point of law. There was nothing for the dayghters, 1 fi mai 
iſſue male of the marriage. It does not appear, this. ſettlement 
2 8 Rekha” Fa 
unwilling to ſuggeſt it; but I do not know, hut there is fone 
reaſon to ſuſpect, that John Hylton knew of it, the word of his 
will looking like it: but whether or no is not material.” 'Tt was 


* 
1 


afterward diſcovered in the proper hands to find it ih ; atid Ms. 


Biſeve no inſiſts on her ſhare under it, vi. 2000 J. to which ſe⸗ 
veral objections are made: and indeed I have 51. ſeen ſo much 
litigation in a cauſe on a point of this Kind, where ſo little ground 

appears for it. e ee e 


As to the firſt objection, this ſettlement was made after mat- 


.riage : but. there are many ſettlements and articles after marriage, 


which have been on good conſideration decreed to be performed 


in this caurt, and after a length of time. But it is farther ſaid to 
be voluntary; for though it is rightly admitted, that if a portion 
is paid, it will make it equal to a ſettlement before marriage, yet 
it is ſaid, this.cannat be.ſo : but the words of the ſettlement do 
nat, import that, on which this objection is founded; for it is alſ 
in confideration. of the covenants, grants, a 


on: Bf. The covengni nd agreements aftermentiO- 
ed ; and if they had agreed before matriage in that manner, that 


would have connected one with the other, and make it 4 good 


4 con 


* 
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onſideration : {o that it n a ſettlement made for conſide- 
7 agreed on between the parties at that time. 


9 


"As to the next objection it is not in every caſe, that, ſuppoſing ſue are pur- 

che portion is not paid, the ifſue of the marriage ſhall not have the coden under 
0 N = F. 1 - * a 

benefit of the uſes of the ſettlement or articles; becauſe the iſſue ,,q 1 —4 


of the marriage take from both parties; and whether they per- benefit of the 


ſorm their agreement among themſelves, may be immaterial to 


uſes, though 
the portior, 


the iſſue; and ſeveral decrees have paſſed on that foundation, paid. 


they being purchaſers under both and conſequently both are ob- 
liged to perform. But there is no occaſion to enter into that ; 
for I am fatisfied, the portion was paid ; and I wonder, they have 
made ſo much proof of it at this diſtance of time ; and then it 


appears to be for valuable conſideration. 


As to its reſting in covenant and articles, it is partly fo ; .but 
it alſo amounts to 4 ſettlement of the equitable eſtate, he had, by 
that covenant to ſtand ſeiſed in the mean time. But ſuppoſing it 
reſted in articles, there are ſeveral inſtances of articles on mar- 
riage never carried into execution by an actual ſettlement, yet 
notwithſtanding as againſt thoſe parties and the family, thoſe ar- 
ticles are decreed to be carried into execution, though not per- 
haps againſt purchaſers. It often happens, that they never call 
for an actual ſettlement of thoſe articles: yet are they conſider- 
ed as ſuch, and many decrees are made on that foundation. As 
to the length of time, it is no objection in this caſe at all; for it 
muſt not be computed from the date of the articles, which was 
long ago, but from the event that happened. If theſe ladies 
knew of the ſettlement, they had no right to this demand till 
failure of iſſue male, which was but lately. Suppoſing Richard or 
Jobn had left iſſue male, and made all thoſe conveyances and ſet- 
tlements, and incurred all thoſe debts ; that iſſue male would have 
aright to have carried theſe articles into execution for their be- 
nefit, and to a decree for it, notwithſtanding the behaviour of 
Richard or Jobn, not as againſt the mortgagees and incumbrancers 
without notice, but as againſt volunteers under Jobn, or as his 
general creditors merely. If then the iſſue male would unque- 
ſtionably have this right, there is the ſame reaſon, the daughters 
ihould have the ſame benefit. | 


As to the waver, I do not underſtand the notion upon which it 
is argued ; for there is no perſon having a right to wave or give 
up the benefit of this ſettlement. 


As to their claiming under a term in remainder after eſtates 
tail, that is an objection now againſt the raiſing this money, that 


happened in ſeveral caſes, particularly in Goring v. Naſh ; in 22 08. 1744 


„ 4 K which 
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which were both theſe circumſtances; a power of revocation ; 
the father ; and next the remainder, nnder which was Lady 05 
Portions raiſ- 7779's claim, was a remainder after an eſtate tail in her brother 
1 and theſe objections were made; notwithſtanding which 1 Was 
mainder after Of opinion, that demand muft prevail, and ſhe had a decree a0. 
ellate tail aud cordingly. I took notice in that caſe, that the ſame objection wa 
— bg made in Vernon v. Vernon; fot there the party claimed after an. 
mainder in tail, and if the lands had been purchaſed, and x * 
tlement made during the life of Thomas Vernon, he would be tenant 
in tail, and might have barred the remainder: but not having 
done it, not any act of his importing an intent to do it, the houſ: 
of Lords and Lord King held, it ought to prevail; and I was gf 
| that opinion 2 and beſidt the eſtate tail being in the brother, there 
was a power of revocation in the father, Which he might hay: 
executed, if he thought fit, and never did: and, where the tree 
Falls, 1 5 lye : if people Will not take the advantage, it can- 

not be helped. te tots 1 
General te.. The ſtrongeſt and moſt material objection is the releaſe; but! 
leaſe relates am of opinion, it would not be conſtrued as a4 releaſe of this de- 
te the parti- mand either in point of law or in a court of equity. Firſt it i 

cular recital. F r A ee * "pie 
ertain, that if a releaſe is given on a particular conſideration fe- 
ke, notwithſtanding that releaſe concludes with general words, 
yet the law in order to prevent ſurpriſe will conſtrue it to relate 
to, the particular matter recited, which was under the contempla- 
tion of the parties, and intended to be releaſed. The particular 
| point in conſideration was not relative to this eſtate, but what 
they could have againſt him as repreſentative of his mother, bro- 
ther, or father's perſonal eftate, to which the words are. particu- 
larly confined. But there is no occafion to rely on; the law for 
this; for it is clear, that it would not in a court of equity, it be- 
ing admitted on all hands, and muſt be fo taken, that this ſet- 
tlement was unknown to all the parties: nor did the daughters 
know of this contingent provifion, . beſide which they had no 
other proviſion out of this eſtate ; and all, they could be intitled 
to, muſt ariſe out of tlie perſonal eſtate of their father or other 
relations, Tt is impoſſible then to imply within the general re- 
leafe that, Which neither party could have under confideration, 
and which, it is admitted, neither fide knew of ; and as this re- 
leaſe cannot have its effect to bar this demand, ſo it cannot be ſet 
up againſt them in a court of equity. The only remaining con- 
ſideration is, whether Mrs. Briſcoe can claim this 2000 J. part of 
the 8000 /. and intereſt, and alſo the Tooo J. under this deed in 
1728 ; for it is admitted, ſhe cannot claim the 1000 /. under the 
will of her brother John, if ſhe has this 2000/7. I am a little 
ſuſpicious, that John, when he made that will, had this in view. 
There Is no ground, for what is infiſted on as a reafon, er 

| > | | ou 
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ſhould not have both. The demands, this was intended a ſatis- 
faction for, were any claim out of the eſtate of the mother, bro- 
cher, and perſonal eſtate of the father: and there is no ground 
from hence to ſay, the releaſe ſhould be opened, and account to 
be taken of what theſe demands were. It does not appear, much 
moved from the bounty of John, but rather the contrary, conſi- 
dering what ſhe was intitl to under the will of her mother out 
| of her aſſets, Sc. To what purpoſe then ſhould I ſend it to an 

inquiry, when it is impoſſible now to take the account, of what 


was due from the brather to his ſiſter at the time of entering in- 


to this deed? Jour is dead ;. and jt does not appear, what of the 
eſtate of the father, brother, Fc. came to his hands, and haw 
much Mrs. Biſeoe was antitled to out of it, The reſult then is, 
that they ſtated and adjuſted this as the ſum, that was due from 
bim at chat time; what he gave to his ſiſters was not by way of 
bounty, but ſatisfaction of the ſums due to them; for he made 
the like deeds to the other ſiſters ; ſo that the ſaying, a reafon- 
able woman muſt have done the ſame, is making a ſuppoſition, 
that corieludes neither way; for a reaſonable man would not have 
alleged that. If he had been told of this at that time, he would 
probably have ſaid, that he might ſuffer a recovery, or, if he did 
not; it Was no great matter, let them have it. He never did ſyf- 
fer a x ebHr y. | Gr b Date 

Conſequenely I maſt make a decree for the raiſing and paying 
this 2000 J. wath intereſt at 4 per cent. and alſo for the 1000 J. 
undet the deed of 1728 : and in a caſe of this kind, where the in- 
cumbrances ſo 1-339: exhauſt the whole, I will decree an imme- 
diate fale without waiting for the account. But let it ſtand over 
to ſee, if the mortgagees conſent to an immediate ſale. 


Note: Leighton v. Leighton was cited : where an old intail 
was created in the reign of H.8. The family had acted as 


abſolute owners in fee; and there had been an inquiſition 


finding, that ſeveral of the anceſtors were ſeiſed in fee: yet 
tit underwent a long litigation, whether a recovery could 
be preſumed from the length of time: and after ſeven 
trials at leaſt, and on proof of the . fines being burned, it 


5 


Was preſumed by the jury, that a fine was levied; but not 


lufficient to do ſo from their acting as owners. 


| Leigh 
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Caſe 102, Leigh verſus Thomas, June 19, 1751. 
Maſter of the Rolls for Lord Chancellor. 


I LL for account of prize-money, and to have two ſhare; 

paid to the two plaintiffs as agents; which, they faid, they 

| were intitled to under the 2 articles, on which the cruiie 

Demurrerfor was ſet on foot; for that, though there was no proviſion at al 

dies allowed, therein for any appropriation of ſhares to perfons afterward ap- 

pointed agents, yet it was ſaid in general in the articles, that the 

Part of aſhip's Crew ſhould have liberty to appoint two agents; that the two 

crew appoint plaintiffs were appointed agents by a ſubſequent. deed and agree- 
two to be a- A. | 

vents : on ment ſigned by fixty-four out of cighty, the number of the whole 

bill forac- crew, They brought this bill therefore not in behalf of the 

— reſt whole crew, but of themſelves (who were two of the number) and 

ties. of the ſaid ſixty- four. e 


; Demurrer for not making the whole crew parties. 


we Againſt the demurrer. There are ſeveral caſes, where on account 
of the number it is impoſſible, where it will be ſufficient, though 
all the perſons intereſted are not made parties; as in the caſe of vo- 
luntary ſocieties, as the bubbles in 1720; of the commoners of 
Tunbridge Wells, of rights of a fiſhery ; of tenant rights in the 
North; in which one alone may bring a bill; ſo where lands are 
directed to be ſold for payment of debts, though there are ſeveral 
creditors, one may bring a bill in behalf of himſelf and the reſt, 

and they are ordered to come in under the decree ; ſo of legatees, 
though but a few, one alone may bring a bill; and in ſeveral 
other caſes, the court allowing it from neceſſity. Here they may 
come in under the decree for account. 


Sir Jobn Strange. 
The ſubſequent agreement cannot be confidered as binding on 

all the crew in general; for they have ſtill a right to ſay, though 
- fome particular perſons on any foundation, as generofity, Sc. had 
agreed to give the plaintiffs that particular benefit of having two 
ſhares on their own account, that not being in the general articles 
_ ſubſcribed, they could not be bound thereby; it is impoſſible 
therefore to have this account taken without bringing before the 
court the reſt of the ſailors not ſigning that agreement. If made 
plaintiffs, they could not be warranted to do that without their 
confent : then they cannot be added as defendants after the de- 
cree, to litigate this particular right ſet up by the plaintiffs, 3 


they would, if made defendants in the original ſuit. So that oy 


ls 
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pill being only by the two agents in their on names chiming a 
particular proviſion for themſelves which they are not intitled to 
under the general articles, but derived from particular people 
only, the demurrer 1s proper. As to the other queſtion of the agents mutt 
bill being on behalf of the ſixty- four there mentioned, it is of fue in name of 
the firſt impreſſion ; being by agents who have no authority to K 
ſue, at leaſt in their own name, as they come into this court, if 
they had authority to ſue, they muſt bring the Action in Name 
of the princi al. No doubt but a bill may be by a few cre- A ſew credi- 
ditors in behalf of themſelves and the reſt to have an account tors may fue 
of real and perſonal eſtate for relief of all; and then the decree _— 
lets in all the others; and they are conſidered as Plaintiffs, that and the ſuit a- 
bill not being confined to a ſelect number: but there is no in- bates not by | 
ſtance of, à bill by three or four to have an account of the eſtate, . 
without ſaying they bring it in behalf of themſelves and the reſt | 
of the creditors : otherwiſe the Executor may account to all the 
other Creditors in other bills. And though you are to make ſe- 
veral parties plaintiffs, if any die, that does not abate the ſuit ; 
the right ſurvives; as in a joint Action at law it abates not 
by death bf one 4 the ſurviving plaintiff may ſuggeſt the death 

his Companion, and that ſuit will not abate. It is impoſſible 
therefore to have t lis account taken in the manner it now ſtands. 
Whether they will be authoriſed to bring a bill in behalf of the 
whole crew to litigate it, will be for their conſideration : but at 
preſetit it is a new bill by the agents in their own name and claim- 
ing a e 1 ght, which they are not intitled to againſt the 
proprittqrs in general, and cannot have a decree without the other 
perſons Who have a right to litigate it. | 5 


The Denzutrer therefore ſhould be allowed. 


Thomas ver/#s Britnell, June 20, 1751. 
JOAN e trot a I At the Rolls. 


\ . 


Caſe 103. 


7 O HN Vr in the beginning of his will recited, that he wills con- 
bad made a former will in life of his wife, in which he had firued * 1 
given to her all his real and perſonal eſtate ; that he had the miſ- 3 — 
ortune to loſe her, and therefore he makes this will for the dif- real eſtate 
polition of the ſame. Firſt, he orders all his debts and funeral 2 24 
charges to be honourably paid after his deceaſe. In a ſubſequent waer oy: 4 
clauſe he deviſes particular premiſes, enumerating them, except- plication on 
ing H. and R. all which enumerated lands, except H. and R. * a 
ie deviſes to truſtees by and out of the money ariſing by ſale, plication may 
and out of the rents and- profits thereof in the mean time, in the be 1 
firſt place to pay and-diſchztge his debts, funeral expences, and Ow 


K Vor. II. | 4 2 all 


314 


ſhould take in lands as well as 


debts, having excepted à particular part and applied it to another 


his will; but afterward directs What ſhall be done with H. and 
R. He had perſonal eſtate, he could not exempt from payment 
of his debts: he had real, the whole or particular part of Which 
H. and R. intirely, reſerving them as à fund for legacies only: 


clauſes by which he expreſly charges his land therewith) he con- 


Den 
5 
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all legacies given by this will or by other writing under his he 
He afterward goes on and ſays, that H. and R. ſhall be in © 
firſt place for payment of the legacies mentioned in his will, 


Plaintiffs brought this bill as creditors of teſtator to haye the 
real eſtate by the will ſubjected to payment of their debts, in ad 
of the perſonal, ſo far as that proved deficient ; inſiſting that hi 
whole real eſtate was by the will eſtabliſhed as a fund for pay 
ment of debts ; and whether the whole, or any and what Patt 
of his real eſtate was ſubject to debts, was the queſtion, | 


Sir Jobn Strange. 


The word ſame-muſt relate to that real and perſonal eſtate he. 
fore given; and if it had ſtood on that and the word Imprin; 
only, I ſhould have no doubt, but that his whole real eſtate would 
be ſubject to the payment of debts; not from any expreſs men- 
tion made that 28 ſhould be a charge on his real eſtate, but 
from that conſtruction the court makes for benefit of creditors, 
and that men ſhould not ſin in their graves : as in Lord Marring- 
tom s caſe, where teſtator ſaid, he made his will for the diſpoſition 
of all his worldly eſtate ; Imprimis he ordered all his debts to be 
paid; the Court there put that reaſonable conſtruction on it, that 
being introduced with the diſpoſing of all bis worldly eſtate, that 
perſonal eſtate, and the real ws 
therefore ſubje&t to payment of his debts. ' Here it is rather 
ſtronger -; becauſe he has expreſsly taken Notice, that there wa 
real and perſonal eſtate. But it muſt be conſtrued farther, as 2 
conſtruction is to be put on the whole frame of the will, not on 
a particular word. Here is no expreſs declaration in the outſet of 
his will, that his whole real eſtate ſhould be charged with pay- 
ment of his debts. Therefore it is neceſſary to look farther into 
his will and ſee, what was the intent of teſtator, who is not 
bound in fact, though bound in honour, to make ſuch a diſpoſi- 
tion for his creditors. Conſidering the whole, he has ſubjected 


the greateſt, but not every part of his real eſtate to payment of 


purpoſe, not - intending that H. and R. fhould be liable to be 
ſwallowed up by creditors to the prevention of the legatees under 


he might ſubject. In declaring his intent as to that, he exempts 
On the clauſes therefore altogether (and which are the only 


ſiders, how far his real eſtate ſhall be chargeable to any 
2 _ : an 
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n thought himſelf at liberty to apply the other part to 
e Therefore, though on 11 firſt part 1 
might take the whole real to be charged with debts, yet as there 
js no expteſs lien on the real by theſe general words, and after- 
ward he diſtributes ſuch part of his real for debts, and ſuch for 
legacies, it is too much to lay hold on the general words to ſay, 
the whole ſhould be charged with payment of debts. It can be 
done only by implication on the general words ; which may be 
explained afterward, and that implication deſtroyed. Conſe- 
quently the plaintiffs can only have a decree for an account of the 

rſonal eſtate in courſe of adminiſtration, and then the other parts 
of the real eſtate except H. and R. for. payment of their debts. 


| Chicot verſus Lequeſne, June 21, 1751. Caſe 104. 


N Bill to ſet aſide an award it was inſiſted, the only relief Award. 

can be in this court, however partial, corrupt, Sc. the if one arbi- 
award is; the parties not having proceeded e ſtatute 9 unt make: 
& 10 K. Wil. Cap. 15, which gives a ſummary remedy even to faden. 4 
courts of law, provided they purſue that ſtatute: but this is not will be made 
a ſubmiſſion made an order of any court, and therefore the obli- 0 4 4 
gor in the bond cannot defend himſelf at law by ſaying, the = Snag 
award is partial or corrupt. Then no court of law can give re- on the judg- 
lief: it muſt be in equity, which often ſets aſide awards, and — _— 
gives that relief ariſing out of the caſe, as by directing accounts, But the fact 
or granting injunctions to ſtay all legal proceedings which had mutt 15 put 
been on the foundation of its being a good award. Though „ 
bills of this ſort come with ſome prejudice, as arbitrators are of anſwer it. 
the parties own chuſing, and in general this court leans very hard 
againſt them, yet if on partiality it ſhould not relieve, it would give 
arbitrators too great power, and prevent this expeditious attainin 
juſtice. The queſtion then is on the merits and evidence on bott 
ſides, whether this award ought to ſtand? Of the three arbitra- 
tors, G, Vine, and Mybill, the award was made without the latter 
hearing it, or having an opportunity of conference to convince 
the others, or be convinced. Two cannot exclude a third. 2 Ver. 
514. 3 Will. 362. If arbitrators give not ſufficient time, or 
award upon accounts without looking into them, or will not hear, 
or but one ſide, a court of law would infer that miſbehaviour 
mentioned in the Statute in not acting as a fair judge; then this 
court will go by the fame rule. It ought to be as fair and open 
as a trial by jury. Wherever a number by election of the parties 
are to exerciſe a judicial authority, as it is to be final in the firſt 


inſtance (almoſt the only caſe where ſo) theſe judgments ſhould 


1 


— 
— — —_ 


His Lordſhip ſaid, it would be very ſtrange if there could be no defence at common Law 
on an Action brought on an award by corruption; but he knew no caſe of chat. 5 
4 C 


— — 
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There was a clauſe in the bond of ſubmiſſion, that the ſubmul- 
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be fairly and openty, or equity will interpoſe. Award withou 


hearing, though juſt, is not good; for it is juſt by accident, 1; 
a corporate body is to do a corporate act, not on a corporation da 
every member ſhould be preſent; as determined by Tour Lordi 
in B. R. Corbet Kynaſton v. Mayor of Shrewſbury, where fifteen 
aldermen concurring, as found in the verdict, the whole cour 
held it a void act, the ſixteenth not being ſummoned, whoſe rez. 
ſon might have convinced the reſt. So wherever powers are dele. 
gated. It is in evidence, that at a meeting Vine ſaying, « þ, 
«« would conſider and judge on plain facts“, G. ſaid * he ſhould 
« not mind facts, that being convinced Mr. Letellier had miſuſe 
the Legueſnes, and having it now in his power, he would muld 
* his repreſentatives.” 


Lord Chancellor ſaid, he would require a very particular anſwer 
as to this fact, before he would let this award ſtand ; for no judge, 
publick or private, ought to ſay ſo. 


The anſwers given for defendant were, that they were word; 
of warmth and paſſion, ariſing from the heat of the debate be- 
tween Vine and G. and that this was the reſult of his judgment 
after having entered into the merits. Next this fact was not put 
in iſſue, there being nothing in the bill relative to it, the charge 
being only general as to partiality and ſome ſpecial charges as to 


other matters; ſo that it came into the cauſe by ſurpriſe by depo- 


ſitions at the hearing. 


LoRD CHANCELLOR. 


I have not received an anſwer to my ſatisfaction to that, which 
was ſaid by G. the arbitrator, who appears to be the principal judge 
in this matter ; and made this declaration (as it is ſworn) at the 
only meeting, in which all the three arbitrators met, which was 


at all material; and which was, if true, declaring a direct wrong, 


a partial rule of judging, and miſtaking his office ; not being an 
arbitrator to fine the parties, or to go according to his belief only, 
but according to evidence, ſuch as the nature of the caſe would 
admit, and decree a ſatisfaction to the parties. Suppoſing they were 
words of warmthonly,they were a declaration made by a perſon who 
was to judge; and if he carried that heat and paſſion into execu- 
tion, I ought not to ſuffer it to ſtand. If it was the reſult of his 
judgment on the merits, it was a partial reſult. It 1s very near 
to the caſe of Mr. Ward of Hackney v. Periam, for which! have 
ſent for the Regi/ter's book, Lib. B. Ful. 217, 1720. It came 
twice before the court; and was a bill to ſet aſide an award b) 
Walker and Floyd, two perſons out of three, (juſt as this is) who 


joined in making it. It was a reference to put an end to a cauſe 


long depending, in which an account was before the Maſter. 


ſion 


in the Time of Lord Chancellor HARDWICEKE. 
gon (hould be made a rule of court on motion of either party. 
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After the award made, plaintiff moved B. R. to make that ſub- One cannot 
miſſion a rule of court, and the fame day moved to ſet the award move to ſet a- 


aſide, which he could not do without its being made a rule of 


ſide award 
without being 


court. A rule was made to ſhew cauſe, why it ſhould not be ſet made rule of 
aſide on partiality and miſbehaviour in the arbitrators. On ſhew- ut. 


ing cauſe the court Was divided; and ſo the award could not be 
ſet aſide. Then defendant moved for attachment in not perfor- 
ming the award. The court was ſtill equally divided; ſo no at- 
tachment could be; conſequently Periam could have no advantage 


= 


of the ſubmiſſion being made à rule of court, and therefore 
brought a common action on the bond of ſubmiſſion. Plaintiff 
brought his bill in this court merely to be relieved againſt the 
award, praying no other particular relief except the general. 
There is indeed a diſtinction between the two caſes, that being a 
reference in a matter in difference in a cauſe before; ſo that if 
that was ſet aſide, there would be no want of relief, becauſe the 
account would go on before the Maſter. Defendant by his an- 
ſwer inſiſted, that this was determined by B. R. and therefore the 
award ought not to be ſet aſide. It was heard by Lord Maccleſ- 
feld, 21 April 1719, who was a little ſtaggered with the pro- 
ceedings in B. R. being an award by virtue of a fubmiſſion within 


the act of parliament, and doubted, whether he ſhould enter 


into it to give relief, when the whole matter was ſubject to the 
juriſdiction of a court of common law, who had inquired into 
it, and was not of opinion to ſet it aſide; all he did therefore at 
firſt, was to refer it to the Maſter, to ſtate what had been done 
in it by B. R. who ſtated as aforeſaid. On this Lord Macclesfield 
was of opinion, there was no determination of B. R. either way, 
not having thought fit to ſet aſide or to affirm the award, becauſe 
they refuſed the only proceſs to carry it into execution, an attach- 
ment; and therefore he held, and very . rightly, it was as a bare 
bond of award without being made a rule of court; and if a 
court of common law, which had this ſammary juriſdiction, re- 
fuſed to exerciſe it, and left the party on one ſide to take relief by 
his action, it. left the party on the other to take relief by bill 
in equity. Then Walter having faid, he would make Ward pay 
the coſts. (which was relative to the ſuit before the Maſter) it was 
uch a declaration, that though Floyd, the other arbitrator, joined 
in the award, as has been done here, notwithſtanding that, the 

court decreed ſatisfaction to be acknowledged on the judgment on 
the bond of ſubmiſſion ; and decreed Walker, who had joined in 
this award after this declaration of his, to pay the coſts of the 
luit. This was a very juſt decree, and is a very ſtrong authority 
as to the general queſtion, unleſs an anſwer is given, which brings 
it to the other anſwer to this of the fact's not being in iſſue; which 
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is conſiderable. It does not appear, that that declaration of Wi 
ker's was put in iſſue in that cauſe: and no weight is to be la 
on the objection in point of form and regularity ; for if a bill] 
to ſet aſide an award, bond, or deed for fraud, impoſition, Remy 
| lity, or undue practice, it is not neceſſary in the bill to chare: 
minutely every particular circumſtance ; for that is A matter gf 
evidence, every part of which is not to be charged. But not. 
withſtanding, when the cauſe turns on it, and no notice or og. 
portunity is given to the other fide to anſwer it, the court ouph 
if poſſible to put it in ſome further method of inquiry. As the, 
has been no opportunity for defendant to examine as to this, and 
the plaintiff might have examined the other arbitrator, Mytil 
which he has not done, reſting it on the examination of Vi 
I will direct G. and M. both to be examined on interrogatories 
before the Maſter relating to it: but if it ſhould come out, that 
G. did make that declaration, I ſhall follow the precedent, an 
make G. pay the coſts ; for notwithſtanding an arbitrator is an 
indifferent. perſon, if the court was not to lay weight on ſuch 
things, arbitrations would be very arbitrary things indeed, 


Caſe 105. Exel verſus Wallace, June 22, 1751.” 


APPEAL from the decree at the Noll upon the ſecond 
Ante 28 Jan. | Point. 5 | mY 
1750. 


On marriage For the plaintiff, appellant. The ſettlement is abſurd, as it non 


a leaſehold g. , | ; ! 
Slate ſctdled ſtands; and there ſeems to have been a line left out in the in- 


in cruſt for groſſment, which would have made it ſenſe, the word zſue having 
huſband no correlate. The intent of the parties was to make a proviſion 


= __ for afamily-ſettlement ; an intereſt thereby veſted in Y/Ilim 
deceaſe of the fon, and ſuch an intereſt as gave him the whole. It is in 


ſurvivor then nature of an executory deviſe, or executory truſt; which ſtands 
truſtees to * 0 N x | 8 "x 
affign it with ON the fame foot. It's being in futuro will not prevent it's veſting, 


the rents and any more than if it was a limitation of freehold eſtate, there being 


Baden n; Ao difference; Matthew Manning's caſe ;. for if that is limited to 
for want of A. for life, remainder to his firſt ſon; as ſoon as the ſon is born, 


ſuch iſſue of jt yeſts in him, though liable to be deveſted ; as if the ſon ſhould 


= die in life of his father, who ſhould leave another ſon, he would 


It goes to the be then his firſt ſon ; like a limitation for life to a father, re- 
w_ daughter mainder to all his children, the firſt child takes the whole, but 
webs Pre Ä liable to be deveſted on the birth of other children. But this 
and not to re- fon: ſurvived his father, and there never was a ſecond ſon. In 
r general, though perhaps not in all caſes, the conſtruction of 
died without truſts and of the limitations of terms by deed is the ſame in 
flue in mo- court of equity as of law, that there may not be different rules of 
me "I 2 | property. 


in the Time of Lord Chancellor Harowicks. 


Lord Norfo/t's caſe, the firſt reſolution. It is veſted 
abſdlutely, not for life only; which would be contrary to law ; 
for there cannot be a Itmitation to one unborn for life only, re- 
mainder over, Humberſton's caſe. But ſuppoſing on the firſt 
words it might have been a doubt, what the quantity of the eſtate 
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would have been; theſe were articles conſidering the perſons as 


not in being, ſo that they need not ſtay for their births for the 


ing it into execution ; and if they had come for that, no in- 
tereſt leſs than an eſtate tail would the court have decreed the firſt 
ſon to take; for the court cannot conceive a deſire to make a 
nerſon unborn tenant for life, Where the limitation is to huſ- 
band for life, to wife for life, and to the firſt fon, without ſome 
words appearing on the face of the inſtrument itſelf, as to truſtees 
till che ſon attained twenty-one, or to fach ſon as ſhould be li- 
ving at death of the father and mother, there is no inſtance of the 
court's reducing the limitation to the firſt ſon merely on account 
of the nature of the eſtate as being a perſonalty. Though in 


eſtates of inheritance the want of words of limitation will leſſen 


the intereſt of the perſon to take, it is otherwiſe of chattels real 


or perſonal things; for the intereſt of the taker will be increaſed 


by the want of words of limitation. A copyhold eſtate is alſo 
| miſed, in which Milliam the fon would have a remainder 
in tail veſted in him on his birth, ſuch an intereſt as at a particu- 
lar age he might have barred, and prevented the limitation to 


the daughters taking effect. Then the court will ſuppoſe, they 


intended to veſt as great an intereſt in the other part of the ſettle- 


ment, which will give him the abſolute intereſt thereof; for ſuch 


is the conſequence of intailing a chattel. Theebridge v. Kilburn, 
12 March laſt, was ſtronger than this for an abſolute veſting of a 
term without any ſuſpenſion. In 2 Bul. Lord Coke ſays, the law 
delights in and favours always the veſting eſtates. The ſame in- 
convenience ariſes in the caſe of every real eſtate, that the eldeſt 
fon may on coming of age ſuffer a recovery, and take it away from 
his younger brother: whereas in the preſent caſe it only bars the 
daughters. The inconvenience and abſurdity of the contrary 
conſtruction is much greater, giving it to the daughters notwith- 
ſtanding this ſon (who lived till near nineteen) or any other ſon 


had left iſſue ; which might have been the caſe. There is a con- 


liderable property of this kind ; and the ſon coming of age might 
want to-make a ſettlement of it ; which could not be, if it was a 
contingent intereſt till death of father and mother. It is object- 
ed, here is the word then, which denotes, when this ſhould take 
effect, and points out the death of ſurvivor, till when the eldeſt 
lon ſhall have no intereſt : but that word only points out the 
time, when the conveyance is to be made, and is a moſt trifling 


crcumſtance-to let the intereſt of an eſtate depend on. Expreſſo 


eorum 


Ante. 


120 


ner there, was the word ben in the will, and ſtreſs laid thereon for 


any time, then would make no alteration. In Theebridge v. K. 


_ truſtees. both for the profits and alſo to convey the eſtate. 


There is indeed weight in the argument of no ſeuſible diſtinction 
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eorum gue Hacite,, Ge, and the truſtees would be bound to do thut 
merely by being truſtees. Even in Lord Beauclere v. Miſs Dor. 


the ſame purpoſe to tye it down to à particular point of time ſo ,, 
to deſcribe a ſon living at time of the death: Your Lordſhip held 
it incapable of that ſenſe, and as the reſt. of the will. had meant at 


burn a much more ſignificant word, immediately, Your Lordſhip did 
not think of conſequence to make a real variation in the ſenſe. 
The direction to the truſtets to aſſign will make no difference; 
for all truſts are more or leſs executory; and it is now to be 
taken, that there is no material difference in point of limitation, 
whether it is executed or executory, as whether it is in truſt to 4, 
for life &c..or in truſt to conyey; which is the ſame thing, being 


For defendants Wallace and bis wife. This is a particular caſe, 
and a queſtion of conſtruction peculiar to this deed ; for if on the 
one hand defendants claim under the limitation of an eſtate after 
an eſtate tail to another, it is clear, they cannot have it: but if 
they claim on a contingency, which neceſſarily muſt happen 
within the compaſs of a life or lives in being; they ate intitled to 
it: ſo that the law is clear, when the qiction of conſtruction is 
once eſtabliſhed. It ariſes on the conſtruction of the limitation 
of the truſt of a term; which is to be conſtrued in the ſame man- 
ner as an executory deviſe of a term. 1 Yer. 234. It is alſo made 
by a father for a proviſion firſt for ſons, then for danghters, of 
the marriage; and in that light is intitled to all the latitude and 
benignity of conſlruction, the court can give it; and alſo becauſe 
it is on articles, and a truſt to be executed by an aſſignment. 


between truſts executed and executory. That only proves, that 
truſts executed are intitled to the fame latitude of conſtruction as 
executory: but it cannot be thence argued, they are to have 2 
greater. This is on a truſt not executed, but which according to 
that diſtinction is allowed the utmoſt latitude. It is not to be 
wondered at, if the father did not take in all poſſible caſes in ſuch 


may have a different conſtruction from words applied to leaſehold, 
yet plainly in the intent of the parties they did not know th 
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but meant, che copyhold ſhould follow the leaſehold; becauſe it 
was only a fmall cottage and few acres, part of this very farm; is 
therefore limited in the ſame manner and by words proper only to 
the leaſehold, vis. to Milliam, his executcrs and adminiſtrators. 
But if they did know the difference, it is not material; for in Forth 
v. Chapman the ſame words had a different conſtruction as appli- 
«4 to real and to perſonal eſtate ; and that on ſolid principles, to 
ive way to the intent of the parties as far as poflible, preſerving 

the rules of law, and avoiding all the inconveniences thoſe rules 
wereeſtabliſhed to prevent, v/z, perpetuities, and to be a/tutr in fo 
doing. On the fame principle in a limitation over after a dying 

without iſſue is the extended conſtruction made as to freehold, 
and the confined as to perſonal, eſtate. Therefore in all caſes of 
wills, truſts of terms, Gc. the court, if it can find words, will ſup- 
port. the limitation over, becauſe it was intended. But where 
there are no words, the court cannot alter the rules of law, and 
that was Theebridge v. Kilburn, which was like Miſs Dormer's 
caſe, there not being a ſingle word to tye it down to a dying 
without iſſue in the compals of a life in being, and the court could 
not reſtrain-it by an abſolute ſuppoſition. In one of the caſes a 
ſtreſs was laid on the ward leaving ; in Pinbury v. Elkin on then ; 
and ſeveral other words have been laid hold en. In this deed a 
perpetuity was never intended ; for the perſons to take after the 
eſtates for life of huſband and wife were to take abſolutely ; and 
there never was to be a limitation over grafted on it, the limita- 
tions over being an the contingency of their not taking. The 
truſtees were to aſſign to ſome perſon, who was then to anſwer 
the deſcription, and te take it abſolutely. By the plaintiff's con- 
ſtruction if a ſon had been born, who lived a very ſhort time, the 
whole truft would veſt in kim, and go on his death to his father, 
and fo the daughters would be cut out: and though it may be 
faid, there is no hurt in that, as the father might give it to whom 
he pleaſed; the ſettlement goes on another ſuppoſition, not truſt- 
ing the father ; for they would not have made ſuch a ſettlement, 
if they had truſted to his generoſity, The words ſay, the eldeſt 
enz then there muff be a tune, when it is to be judged, who is 
the eldeſt within the meaning. Plaintiff lays, the moment a fon 
is born. Defendants ſay, the time when the truſtees are to exe- 
cute the truſt. Eldeſt was never tied down to mean firſt born. 
In Lomax v. Halmden Your Lordſhip held it ſynonymous to firſt 
ſon for the time being, who ſhould take. Any ſon then eldeſt at Ante 22 July. 
death of ſurvivor would anſwer that deſcription. In all caſes of 
ſettlements with a view to portions or proviſions for children de- 
{cribing them as ſons or daughters, eldeſt or youngeſt, the court 
Waits till the time to ſee, who will anſwer the deſcription ; as in Ante 2 Mar. 
Lord Teynham v. Webb Your Lordſhip held, the time was the 2759-1: 
commencement. of the term in poſſeſſion. It is admitted, that 
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if there were other ſons, it would have gone to the ſecond born. 


_ which ſhews, the time to ſee, who is to take, is not the birth of 


the firſt; then it muſt be the death of the ſurvivor. -- It is ſaid, it 
might deveſt ; but that is impoſſible of a perſonalty. The in. 


ſerting a line, ſuppoſed left out in the ingroſſment, would make 


it a new deed : but it is quite otherwiſe: it is to go to the eldeſt 
ſon without words of limitation. The blunder here is only from 
endeavouring to be more particular. He might have uſed either 
for want of ſuch iſſue, or ſuch ſon, and there is ſenſe in it. Whoe. 
ver is eldeſt ſon then, ſhould have it : if none, then to the daugh. 
ters. It is ſaid, he has not thought of the iſſue the fon might 
have, and dye in his father's life: but he has not thought that , 
probable caſe, nor of providing for grandchildren : that will not 
overturn the conveyance, nor is it the preſent caſe. the al 


LoRD CHANCELLOR. 


This has been ſaid on the part of defendants. to be a particular 
caſe not falling under the deciſion of any former precedent : for 
plaintiff the contrary is ſaid, and that it is to be governed by ge- 
neral rules and general precedents. I am of opinion, this is 2 
very particular caſe-; and though to be governed- undoubtedly 
(as all caſes whether general or particular are) by the general 
rules of law and equity, and the natural inferences from thence, 
yet is it a Caſe not like any one precedent and determination 
mentioned, and therefore the counſel on both ſides are not able 
to cite any coming up to this. The general queſtion is on the 


right to this leaſehold, and depends on this, whether the truſt of 


this eſtate was veſted in Milliam Oxford fo as to be tranſmiſſible 
to his repreſentative at the time of his death? Plaintiff inſiſts, it 
was, and that it became part of his perſonal eſtate: the other 
fide, that it was not, but only a contingent intereſt that might or 
might not ariſe on an event, which has not happened: which 
depends on the conſtruction of theſe articles. This is a particu- 
lar caſe, firſt becauſe this is plainly not the principal marriage ſet- 
tlement on this marriage; for there was another made by and 
moving from the huſband, taken notice of in this very deed. This 
was additional by the wife's father for benefit of the family ; con- 
ſequently it is not neceſſary in caſe of ſuch a ſettlement 


to make ſuch a conſtruction, as ſhould provide for all the 


iſſue of the marriage in ſucceſſion, ho were provided for by 

The next conſideration is, that here is a diffe- 
rent direction and different kind of declaration of truſt in the 
caſe of the father and mother, and of the eldeſt ſon and daughters. 
An argument is uſed upon the diſtinction between truſts executed 
and executory; and defendants would take advantage of its _ 
92 |; | 7 
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executory truſt as to the iſſue; and the truſtees directed to con- 

The other fide contend, that it is out of the queſtion, and 
llode to what, I ſaid in Bag ſhaw'v. Spencer. I did not there ſay, 
no weight was to be laid on that diſtinction, but that if it had 


an 


313 
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come recently before me, I ſhould then have thought, there was Troſts execu- 


little weight in it: but that I ſhould have that deference for my 

-edecefiors as not to lay it out of the caſe : not intending to fa 
that all, which my predeceſſors did, was wrong founded ; which, 
| defire, may be remembered. This is neither of thoſe caſes, and 
is ſpecial therefore in that reſpect. Here is a different and di- 
ſtinguiſhed declaration of this truſt. He has made it, what is 
called a truſt executed during life of the father and mother, the 
eſtate being veſted in truſtees to permit them one after the other 
to receive the profits during their lives: not going on afterward 
in that form, but that the truſtees ſhall then aſſign the term to 
the eldeſt ſon of that marriage : ſo that it is a mixed caſe, and 
ſeems by penning it in that manner to have a different intent 
from the common caſes ; therefore I am of opinion, that during 
life of father and mother none, could call for an aſſignment of 
this term, the legal eſtate being intended to remain in the truſ- 
tees: in that reſpect therefore it is very like the caſe happening 
in the moſt 'uſtal and {ſkilful method of ſettling terms on mar- 
riage ſettlements by conveyances; via. to veſt the term in truſ- 
tees, then to declare the husband to be permitted to receive the 
rents and profits during life, afterward the wife to do the ſame if 
intended to be her jointure, and afterward to aſſign the term to 
ſuch ſon as ſhould firſt attain twenty-one : the reaſon of which 
is, that if they did it otherwiſe, they could not carry on the limi- 
tation to the ſubſequent ſons, and therefore direct that no con- 
veyance ſhall be of the truſt of the term for benefit of 
the ſons of the marriage, till the firſt ſon attains twenty-one. 
There is therefore a plain difference from the penning of this truſt, 
making it executed (as it is called) in life of the father and mother, 
executory afterward, But it is inſiſted, whoever was firſt ſon, the 
term would veſt in him on his birth; for it muſt be admitted, there 
is no way to make it veſt if not_on birth of the firſt ſon. If then 
that ſon dies, it ſhall go to his repreſentative, ' which is the father, 
if he is not capable of diſpoſing of it. The other fide contend for 
a ſuſpenſion until 'death of the fither and mother, and then that it 
ſhould be affigned to ſuch perſon, as ſhould be eldeſt ſon at death 
of ſurvivor. But it is ſaid, the conſtruction of the truſt ſhould be 
the ſame as of the legal eſtate, and that will make the intereſt veſt, 
though not in fact in poſſeſſion, which only will be ſuſpended. 
That is the common conſtruction, where the words and intent of 
the parties require it: but in this caſe there is beſide attending it, 
a direction to aſſign together with the rents, iſſues, and profits; 
which has not been obſerved on; and which ſhews an intent, that 

| the 
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the conveyance ſhould not be made to that eldeſt ſon, until he wy 
intitled to thoſe rents and profits; for they had in view, that if the 
father and mother both died, and the conveyance could not be made 
immediately, the truſtees ſhould then aſſign with the profits acctued 
from their death; which ſhews the intent, that no child ſhould be 


iiotitled under the truſt of this term to any intereſt in the eſtate uu. 


til intitled to the rents, &c. for which he ſhould be able to call at 
the ſame time, as he could call for a conveyance, which could not 
be immediately on his birth. This truſt ſpeaks another thing, 
that the aſſigument ſhall be made to that eldeſt ſon deſcribed ther: 
at ſuch time, as be was intitled to the rents and profits of the eſtate 
which could not be until death of the ſurvivor —— mother, 
But great inconveniences are objected from this. It cannot be 
denied, that ſome may be ſuggeſted from the conſtruction on either 
fide : for plaintiff it is ſaid, that from defendant's conſtruction, if 
two or three ſons are born, and died in life of their mother, le. 
ving children, their iſſue would be deprived of the benefit of th: 
truſt of this term. The inconvenience ſuggeſted on the other fide 
is, that if a ſon is born, who lived but a week or a day, the whole 
truſt of it would veſt in that fon, and go on his death to his father, 
by which the daughters would be cut out, But really in the view 
of the parties the inconveniences, ſuggeſted on defendant's fide 
againſt plaintiff s conſtruction, are the greateſt, v/z. the cutting 
out thoſe intended to be particularly provided for by this deed, the 
daughters, rather than the cutting out the iſſue of the eldeſt or 


other ſon. So might his father do; for their conſtruction will not 


make the eſtate go to the iſſue of that eldeſt ſon ; for he takes the 
truſt of the whole. It is not neceſſary to go like the caſe of alimi- 
tation of real eſtate in a marriage-ſettlement. . But this is very little 
more inconvenience in reſpect of an eldeſt fon, than that inconve- 


nience which ſometimes ariſes from ſuch limitation of terms in 


marriage-ſettlements, as I bave before mentioned. In that caſe it 
may be ſuggeſted, there might have been an elder ſon, who lived 
until twenty-one, married, and left children at his death, who by 
this declaration of truſt may be cut out: yet that may frequently | 
happen from this method invented by the conveyancers. They 
ſeem to have had ſomething of that kind in view, only expreſiin: 
it aukwardly and incorrectly, that it ſhall be aſſigned to the eldeſ 
ſon, not ſaying at twenty-one, but ſtill meaning that ſon who ſhall 
attain the time of receiving the rents and profits, On the whole 
therefore the intent of the parties was, that this ſmall leaſehold 
eſtate, which moved from the wite's father, and ſettled collateral!) 
to the principal ſettlement, ſhould be a provifion for ſuch ſon, 4 


ſhould be eldeſt at death of ſurvivor; at which event the aſſignment 


ſhould be made to him, and not before; and he would be then i- 
titled to call for the rents and profits of the eſtate; which fight 
was to meet and concur at the ſame time as the right to call 4 
Is I | | 
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the conveyance. If indeed there was no ſon at that time, the 
ſhould convey it to daughters if in being. It is not a remainder at- 
tempted to be limited on this truſt of a term: but like Loddington 
v. Kine, which, the court ſaid, was not an attempt to mount a ſee 
oo a fee, but a fee - ſimple with a double aſpect: ſo here is a truſt of 
the whole reſidue of the term with a double aſpect; in one event, 
if there is an eldeſt ſon, the whole ttuſt of. the term to be conveyed 
to him; if not, to the daughters. This manifeſtly in the event as 
it happened, anſwers the intent off the parties; and the leaſt incon- 
venience will ariſe, as this tends not to make the eſtate go back 
to the father to the defeating the perſons intended to be thereby 
provided for. It is objected, that here is copyhold included, which 

is covenanted to be ſurrendered ; but that is in ſome meaſure beg- 

ging the queſtion: for if this is the true conſtruction of this agree- 

ment, the copyhold ought to be ſettled in that manner. Why 

might not the copyhold be intended te be ſettled to ſuch perſon, 

as ſhould be eldeſt ſun at death of the furyivor ; which would be a 
very/go0d contingent remainder}, and möt void at law? But ſuppo- 

ſing it othet wie it is within the caſes:of Furth v. Chapman and Ld. 1 Wil. 663. 
Glenoruby u Beule which will warrant the making a different Tal. z. 
conſtruction q theagtouhd being that though freehold and leaſehold A different 
are oompriſed in tlie ſame form of words jointly, yet the court may confrution 
put a different oonſtt uc ancaccor 3 


cording to the nature of the caſe and words accord. 
to anſwer the intent, which if right in thoſe caſes, why not ſo ing to the na- 


here? 404334 Nee, . 1-40 8 51. 8 F 
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I am therefore of the ame opinion with the Maſter of the Rolls, 
that this is gone over to the daughters, not to go according to the 
of diſtribution; and the decree muſt be affirmed. 
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ture of the 
eſtate. 
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Saſon ven Wordſworth, Judy 3, 1751. Caſe 106, 
4.4240: 13638 4115 74 191i $55 | 1 1 
NAOrION to direct depoſition of witneſſes, taken originally pog, 11 July. 
4 de bene eie, to be read in chief. | 
444047 ; 4 94's TLIC LE. | Md 5 ＋ * 

For defendant it was ſaid, though this was allowed, where the Depoſitions 
witneſs cannot be come at for a ſecond examination, yet here was 4 Gene «/e 
not an abſolate - impoſſibility. of having an examination in chief; „ 
which is always neceſſary. An examination was now depending in examinstion 
Jeden on a commiſſion ſent over for that; and though the King 1 
of duedun refuſed the executing the commiſſion, requiring it to be 
by ſome magiſtrates there according to the laws of Sweden, it was 
— the) plaintiff's fault, that it was not granted, by his not joining 

properly in the petition to that court, 1 F 
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Lord Chthcelh erde fwepriſed at his refuſal Stor two tra: 
ding countries, Which might be dangerous to commerce. If , ay | 
ticuldr ceremony was required by that foreign court,” this cout 
Id go great lengths in caſe of neceſſity; but then that hebel 
muſt be made out: let the motion therefore ſtand over, that plain. 


tiff may give an anſwer to that yon” 905 
Caſe _ Power verſus Herbert, July 4, 1757. ; 
genere | T0 TION for injn@jon to tay r in action at lay 
won gon by "OF defendant 4 Perm _ 
nkrupt 
=" Lob CrAancerton. 


This is # matter, I have hardly kniown to have core in queſtion 
before; it is a firſt inſtance of the kind; and not neteſſary now to 
determine, that this mall not be tried at all, but only whether the 


deferidant ſhall proceed in xhis action until che matter has been fr. 
ther eonfidered in this court.” 
— in an action, if reaſon appears ts ſtop them, or the matter 


I will net encourage bankrupts to 
be farther conſidered in this court; for if a commiſſion is taken 


dt viider the a of patliament, the bankrupt. himſelf ſubmitting 


to the whole proceeding, and the application to this court by the 
bankrupt, whether in the name of himſelf or another, and at a 
diſtance of time an action is brought by the bankrupt himſelf 


Againſt the aſſignees, I do not know, Who will accept to be affignee 


under a commiſſion of bankraptey +: Which makes it a matter of 
great conſequence, if it ſhould be open ſtill to him'to bring an ac- 
tion notwithſtanding his acquieſcence. It is true, the aQs of p- 


liament being very perilous to bankrupts, it is reaſonable for a man, 


who may = Took he is no bankrupt, to go before the commiſſioners 
ſubmitting to them for the time, yet ſtill proteſting that he is no 
bankrupt, he may notwithſtanding bting an action in proper time: 
though this is pretty ſtrong to do after ſurrendering, ſubmitting to 
be examined by the commiſſioners, and going through all that pro- 
ceſs : yet that, I agree, would not bind him, but he might bring 


an action. Bbt in this caſe he does not think fit to bring this ac 


| #lod then, bot a herr and a hatf after. He himſelf petitioned in 


the name of creditor for hew aſſignees, which is the ſame 


as if in his own name, amounting to a ſtrong admiſſion that the 
preecsdings under the commiſſion were Tight: there cannot be 2 
Nronger: yet now is this action of t#over brought by him again 
the aflignees a year and a half after, and may be 4s well done by 
him ſeveral years after if not within the ſtatute of limitations; and 
then in what a condition are the allgnees? If a decree is made for 
L execution 
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execution of 2 truſt, and a dofendant thereto attempts to. contro- 
vert that at law, this court wilt grant an injunction: this is much 
of the ſame kind. It is true indeed, that an act of this kind under 
the great ſeal is not equal to & decree of this court; I would not be 
under ſtood to mean that, being by virtue of a ſummary juriſdiction 
reſted by act of parliament in the Lord Chancellor, and therefore 
differs from the general authority of Lord Chancellor: but however 
it is very analogous to it, and this is what is not to be blown over 
dightly. And how are they to have coſts? Out of their own eſtate 
and effects; that is the conſequence. Beſide the debt of the peti- 
tioning creditor ariſes on account; which, Ido not know, how it can 
pe determined without taking that account; and which cannot be 
taken in action at law. Under all theſe circumſtances therefore I 
ſhall not let this action proceed to trial immediately. Perhaps, 
when it comes to a hearing, the court may think fit to let it be tried 
by action or iſſue; but ſtill the court ought to lay hold of any thing 
to ptevent this: for if allowed, any litigious bankrupt may do this 
from time to time. Let an injunction therefore be to the hearing, 
and plaintiffs ſpecd their cauſe. Uf 21114 | 


A debt on account, though not liquidated, is a foundation for Debt on ac- 
commiſſion of bankruptcy. | _ —4 


Attorney General verſus Middleton, July 4, 1751. Cake 108. 


INF ORMATI ON againſt the maſter and governors of del Charities. 
upon the general principle of the power of this court to call the yigatorial 
waſtees to account, as having the general ſuperintendency of all cha- power not to 


Titable donations and truſts. 24 
e171 ry and arbi- 


Two general queſtions ariſe, Firft, whether it is properly brought try but a 
as to the general juriſdiction of this court; and whether, ſuppo ng odor 
a ground of complaint, there were not proper officers or viſitors to charter with 
take connſanee thereof? Next, ſuppoſing that out of the caſe, and ober powers 


. | . . * * 14 © . . » ſt = 
that thercourt had clearly a juriſdiction, whether there is ſufficient — 2 4 
ground-on the evidence to give the relief prayed? charter, not 
. f | in this court, 
74 * | 4 as where no 
_ Lord CHAN cEL Lok. . Charter, 


y che evidence on the part of the relator it ſeems, that this in- 
ation, though with a plaufible appearance on the face, is upon 
as flight grounds and as wrong motives, as ever were known, 


Asto'the fieſt queſtion, I am of opinion upon the oaure of this 
Foundation, that it is not proper; and that the rectifying and regu- 

hat s wrong in the exerciſe of the power of this charity, 
of ſhould 
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ſhould: have been in another method of proceeding. I am got 
judge diſpoſed and inclined to extend viſitatorial powers; becauſe 
they are ſummary and arbitrary (in a reaſonable and juſt ſenſe of the 
word) and therefore liable to abuſe. But notwithſtanding if it is i 
any caſe proper, that ſuch juriſdiction, if founded in law, ſhould 
receive allowance, it is certainly in the caſe of a ſmall grammy.. 
| ſchool with an endowment. originally of 50 /. only in the charts; 
and now at this diſtance of time but little above 80/. Conſider the 
nature of this foundation : it is at the petition of two private per. 
ſons by charter of the crown; which diſtinguiſhes this from caſez 
of the ſtatute of Ez. on charitable uſes or caſes before that ſtatute 
in which this court exerciſed juriſdiction of charities at large. Since 
that ſtatute where there is a charity for the particular Purpoſes 
therein, and no charter given by the crown to found and regulate it 
unleſs a particular exception out of the ſtatute it muſt be regulated 
by commiſſion. But there may be a bill by information in this 
court founded on its general juriſdiction; and that is from neceſſity, 
becauſe there is no. charter to regulate it, and the King has a general 
juriſdiction of this kind: there muſt be ſomewhere a power to regu- 
late : but where there is a charter with proper powers, there is no 
1 5 ound to come into this court to eſtabliſh that charity; and it muſt 
e 2 left to be regulated in the manner, the charter has put it, or by 
Where vo. the original rule of law. Therefore though I have often heard it 
charter, in- ſaid in this court, if an information is brought to eſtabliſh a charity, 
formation for and praying a particular relief and method of regulation, and the 
diſmiſſed tho party fails in that particular relief, yet that information is not 
the relief to be diſmiſſed; but there muſt be a decree for the eſtabliſhment: 
Fa 1 other. that is always with this diſtinction, where it is a charity at large or 
wiſe where à in its nature before the ſtatute. of charitable uſes, but not in the 
caſe of charities incorporated eſtabliſhed by the King's charter under 
the great ſeal, which are eſtabliſhed by proper authority allowed. 
. Eliz, granted a charter, which amounted to a licence in the firſt 
* to found a free ſchool and alms-houſe. Then the Queen 
founded them. It was at the petition of Heatb and Gilpin; the 
latter of which was the great apoſtle of the Norzh,. and did a great 
deal of good, being very ſtrenuous for the reformation, The go- 
vernors had a power to appoint and to remove the maſter and uſher, 
and to do every other matter as was neceſſary and expedient for the 
ſcholars, Cc. a very large and full power: but over and above that 
there is a controul placed over the governors, a power being reſer- 
ved to the heirs of Heath and ſucceſſors of Gilpin as rector of Houion, 
to appoint governors from time to time, and to remove thoſe gover- 
riors as often as found convenient, What is the reſult ? whether 
either the governors or the heir of Heath has a viſitatorial power 
over this ſchool? It has been determined, and expreſſly in the calc 
of Birmingham ſchool, that there is no technical form of words for 
2 Wil. 325. . 5 . | 
No technical granting a viſitatorial power, but it may be by any words ſhewing 


form for | that 
graating viſi- 
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| ning; therefore it is held there, that the ver ointment fatorial pow- 
4 of an hoſpital will give that power. This bs as large a be a2 me? 
wer as can be given, but it is ſubje& to ſome controul ; and vi- | 
ſitatorial power may be divided, one ſet of on to one purpoſe, 
and another to another purpoſe, as in ſeveral colleges, and as was 
held in that great queſtion of ' Trinity College as to the biſhop and 
the crown. The reſult then is this: if it had reſted ſingly on the 
power given to governors, I ſhould be of opinion, the governors Veliing the 
were viſitors. But it is objected, that here the eſtate and revenue N 
is veſted in the governors, and then they cannot be viſitors, becauſe * governors, 
they cannot viſit themſelves. That is a material objection, and excludes not 
was ſo held in the caſe of Sutton v. Colfield, becauſe they might from being 
milapply the revenues: but it is never held, that governors cannot where hey 
be viſitors becauſe. merely the legal eſtate of the charity veſted in are to receive 
them, It is the very caſe of Sutton's Hoſpital, 10 Co. 31. which i ao 
founded juſt as Q. Ez. did in this caſe, What they went on there, 
was, that the veſting the legal eſtate of the corporation in the gover- 
nors was not ſuch, as would exclude from the right of governing and 
viſiting ; for none of the money could come to the hands of the 
governors : though if they had been to receive the rents and pro- 
fits, and to apply them, that might have been of another conſide- 
ration, and might exclude them. Here theſe governors have only 
the legal eſtate in them, not receiving the revenue, which the maſ- 
ter does from time to time, and accounts for it ; which brings it 
to that caſe. In another reſpect indeed this differs from that, that 
here is another ſuperintendency over thoſe very governors; and a 
viſitatorial power may be divided, If then the. governors are not 
viſitors, the heir of Heath and ſucceſſor of Gilpin are certainly viſi- 
tors; and the power to remove governors includes every thing. It 
is Clear therefore, that this is a foundation of the ſame nature with 
that of Birmingbam ſchool. The viſitatorial power is either by the 
governors themſelves or in the heir of Heath and ſucceſſor of Gilpin, 
who meant to veſt the whole power in his ſucceſſor to the rectory. As 
to what is ſaid relating to this information complaining. of miſappli- 
cation of the revenue by the governors, which is a miſbehaviour, 
they cannot correct, there is no weight in that objection; for there 
is no complaint of the governors applying any thing of it to their 
own uſe; no court of equity therefore would decree them to pay 
that money out of their own pocket backward, but will only regu- 
late for the future, which is by removing thoſe governors. This is 
clearly not a caſe within the ſtatute of charitable uſes, but excepted 
out of it; for this is a free ſchool, which has ſpecial governors ap- 
pointed by the founder. It is true, that an information in name of 
Attorney General as an officer of the crown was not an head of the 
ſtatute of charitable uſes, becauſe that original juriſdiction was exer- 
eiſed in this court before: but that was always in caſes now provi- 
ded for by that ſtatute, that is charities at large, not properly and 
Vor. II, 4 P regularly 
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regularly provided for in charters of the crown, On the whole of 
this point therefore I am of opinion, this information is Improper] 
brought in reſpect of the juriſdiction; and certainly there are ſome. 
where vifitors of thisscharity; for the proper place to apply for mit 
behaviour would be to the governors. If they refuſed, it would he 
a miſbehaviour ; and then application ſhould be to the rector, &. 
to remove them, and appoint others, FR | | 


But the next point deſerves-to be conſidered : as to which the 
firſt and principal relief prayed was to remove this maſter as na 
qualified by the ſtatutes, and appoint another. There is no ground 
for the court to interpoſe for that purpoſe in the firſt inſtance, No 
application has been made to the governors to remove the maſter. 
which they have expreſs power to do preſcribed by the char, 
That would be going per ſaltum, and an improper way: ſo that if 
the viſitors were out of the caſe, it ſhould not come to this court 
but on the groſs miſbehaviour of the governors. Next it is ſaid, the 
governors have made an improper election; for which the ſtatutes 

are produced. There is no name of the perſon giving theſe ſtatutes, 

Statutes of and no date, It is pretty odd to come to this court to execute ſt 
22 tutes of a private foundation under a charter; of which I never 
| a charter, not knew an inſtance: nor do the ſtatutes appear to be obſerved in any 
executed in One inſtance. I muſt preſume a repeal of them; and a court of 
this court. Jaw would do ſo on evidence to a jury; for the rule of law is, that 
Repeal of a corporation has power to make by-laws. A court of common 
preſumed. law Will direct a jury to find a by-law; and on account of non- 
80 of a by. Obſervance will preſume a ſubſequent by-law to repeal and alter, 
law. That is the nature of the caſe; and it would be ſo at law. Then 
ſhall I enter into that after this length of time? Nor are the quali- 

fications required by the ftatutes ſuch, as this court would make a 

ſtrain for. As to the application of the revenue thereby to the 

ſcholars, it ſeems to be arbitrary according to the ſound diſcretion 

of the governors, as they ſee cauſe: but things and times have been 

altered fince that; for though at the reformation greater invitations 

The poor to Were made to bring the poor to ſchools, that is not ſo proper now, 
be trained to for at preſent the poor had better be trained up to agriculture. 80 
vdr cas that it would be to no purpoſe to decree the governors to pay this 
ſchool. trifle of 7d. per week, as the ſtatutes require, to the poor ſcholars; 
for it would not be ſufficient for them : nor ſhould I make a decree 

for the governors to carry this into execution, if the firſt point was 


out of the caſe, 


There is no ground therefore on either point to give relief; and 
this information ought to be diſmiſſed, and that certainly with 
Coſts. coſts ; becauſe it appears to proceed from a private motive of revenge 


in the relator, and that from a very improper cauſe, * 
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Blunt ver ſus Cumyns, Juby 0, 173 1. SQaſe 109. 


RTICLES were framed to raiſe money in fitting out the Shares in pri- 
Royal Family privateers ; and thirty ſhares remained unſub- Mey ins _ 
ſcribed at the time of the capture of the great prizes brought into eee 
Ving ſale. The diſpute now was, whether defendants the mana- capture; | 
gers, who ſubſcribed for thoſe thirty ſhares after the capture, had mn 

an excluſive right thereto, or whether the other ſubſcribers (the 


plaintiffs) were to be let in with them? 


Lord Chancellor determined in favour of defendants. The other 
ſubſcribers purchaſed no more than the ſhares, they paid for ; and, 
if a loſs had enſued, would have born it only ſo far; and therefore 
could be no farther gainers : then the maxim muſt take place, qui 
ſentit commodum, &c. Though the defendants ſubſcribing for thoſe 
thirty ſhares afterward did not give any new right, yet it could not 
take away any right, the managers had before. But as the doin 
that might give occaſion to litigate this matter, the bill ſhould be 
diſmiſſed without caſts, | 
Lord Chancellor held, that parol evidence examined by plaintiffs Parol evi- 


as to theſe articles, but not called for, might be called for by defen. dence on one 


. ſide called fo 
dants. At law where a witneſs called by the other fide proved a by he — 


matter by parol, which was in writing, and proper to be proved in 
writing, and it tended to the advantage of the adverſe party, it was 80 at law, 


held, that being a witneſs called by them, and examined by them- — 1 


ſelves, it ſhould be admitted as evidence : though it would not, if in writing. 
it had been called on the other fide : of which there was a caſe in 
the time of Holt C. J. Ia all mercantile contracts or adventures the On mercantile 


, . contracts 
articles are commonly extremely ſhort; and where a doubt ariſes cee of 


about them, the uſage and underſtanding of merchants is read merchants 
thereto; and is conſtantly ſo at Guilaball. allowed, 


Worſley ver/us Earl of Granville, July 9, 1751. Caſe 110. 


Y marriage ſettlement of Sir Robert Werſley a limitation for life Portion. 


i OE IMP | tage ſet- 
to him and afterward to his wife: next a term of 500 years, Ty A 


the truſt of which declared, if no iflue male, or if there was, huſband and 


and they ſhould all die without iſſue male before 21, and there vibe for life, 


and truſt term 
ould be one or more daughter or daughters, then to raiſe if no iſſue 


100001. Proviſe that if Sir Robert ſhould have any ſon by his wife, male, or if 


Me. | 1d di 
that ſhould have iflue male or attain twenty-one, then the term *,99 2 


ſnould male before 


2 4 
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twenty-one, 
to raiſe por- 

tions for 
daughters, 
& c. A ſon 
attained 
twenty- one, 
but died in 
father's life 
without fue 
male- The 
portions not 
raiſeable. 
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ſhould ceaſe: maintenance to be raiſed and paid at the age of 


- 
+ 
- 


* 


eighteen after death of Sir Robert. 


"31 | | "4.436 "A I 161 
There was iſſue a ſon, Who lived until thirty, married, ang 
made a ſettlement, but died in his father's life without iſſue male. 


Defendant, as tepreſentative of a daughter, elaimed 50001. fn. 
of the ſum. W 


For plaintiff. The meaning was, that if there was no fon eve; 
living to take the benefit of the limitation in tail to him by this ſet. 
tlement, then this portion ſhould ariſe to the daughters; other. 
wiſe not: therefore the daughters are not intitled in the event that 


happened. This depends on the events in the family; and the 


commencement of the term, whether on death of the father or any 
other time, cannot vary the caſe. ce. 

For defendant. This ſettlement; made in purſuance of article, 
ſhall have as liberal a conſtruction to favour the general intent to 
provide for daughters as well as ſons of the marriage. The wife's 


portion is generally made the ſettlement for younger children: but 


this is not made in the common method, as thete is no proviſion 
for younger children in general: and it is, particular, that though 
it is a proviſion for daughters only, which generally ſucceeds the 
limitation to the firſt and every other ſon, this term is pteponed 
thereto, By the argument for plaintiff this ſettlement ſhould have 
no effect, nor any portion at all raifed, becauſe there was a ſon, 
Who attained twenty-one ; but the term was not to commence until 
after death of Sir Robert, and nothing was to riſe until it commen- 


ced, nor could the contingencies! before be material. As all the 


iſſue male died in life of Sir Robert, whether they had or had not 


iſſue male, or whether they died under twenty-one, is immaterial 
to the queſtion, whether the eſtate ſhall be charged or not with por- 
tions, Beſide this conſtruction is pointed out by the direction for 
maintenance; which it is unnatural to raiſe in the father's life. 
The latter words before twenty-one are to be rejected or diſregarded, 
Corbet v. Maidwell, Sal. 159. but if that is too hard to ſay, Gerrard 
v. Gerrard, 2 Ver. 458, and Greaves v. Madiſon, 2 Jo. 231, prove, 


that words in a ſettlement may be ſo conſtrued as to anſwer delign 


of the parties. Here the taking it in a literal ſenſe deſtroys part of 
the deſign, plaintiff's conſtruction making the term nugatory and of 
no effect. It is not extraordinary to conſtrue it to take effect from 
the commencing in poſſeſſion: courts of equity, and even law, aft 
very favourable in conſtruction of terms for years for younger chil- 
dren, who, though not creditors, are next to, and as creditors, 
againſt all except creditors. Defect of ſurrender of copyhold, 0 


livery is ſupplied for them as well as creditors. Even at law, word 


ale 


in the Time of Lord Chancellor HARD wickk. 


ate taken contrary to their true import to raiſe portions, 1 Lev. 35. 
| Sid. 102. the term being to anſwer the intent adjudged to tiſe, 
though in words it was not to riſe. That is the preſent caſe, viz. 
ir the ſons of this marriage ſhould not inherit this great eſtate, but 
it ſhould go out of the family - line, the daughters ſhould have their 

tions. Courts of equity have made greater ſtrides for this pur- 

ſe than in any other caſe, poſtponing an eſtate tail to the term, 
which was ſubſequent, to anſwer the intent. There is great uſe in 
ſuch a clauſe of ceaſing as here inſerted, the conſtant practice being 
now that if a term for years is declared to ceaſe on the truſt being 

formed, and there is a long period of time, it has been deter- 
mined, that it has ceaſed, and judges have directed the jury to find 
it ſo. e . 


Lox p CHANCELLOR. 


I ſuppoſe this queſtion is brought for the judgment of the court, 


becauſe it is neceſſary to bring a bill for performance of the truſt, 
and, the term being in truſtees, for an aſſignment of the term, &c. 
but there does not appear any doubt of the right of the caſe on 
the queſtion raiſed on the conſtruction of this ſettlement and truſt of 
this term. Whatever the meaning of the parties was, (though I 
have no doubt of their actual intent) if they have uſed ſuch expreſs 
and poſitive words in the contingencies put, as that the court can- 
not put another conſtruction upon them without directly contra- 
dicting the words and making a new ſettlement, the words muſt 
prevail. From what appears from the words of the ſettlement and 
the plain meaning of them, the daughter of Sir Robert or her re- 
preſentative, is not intitled in the event, that has happened, to have 
this ſum raiſed under the truſt of this term ; firſt on the words of 
the ſettlement and declaration of truſt of the term; next on what 
might be the probable meaning and intent of the parties in making 
this proviſion, which undoubtedly is not the uſual provifion in 
marriage- ſettlements. 1805 


As to the firſt it is true, the truſt of this term is preponed to 
the remainder to the firſt and every other ſon of the marriage: but 
that will not influence the conſtruction of the truſt of the term or 
the contingencies put therein : for it often happens, that terms are 
lo limited without neceſſity. In ſome terms ſo limited there have 
been double declarations of the truſt thereof if there ſhall be iſſue 
male of the marriage, to make a proviſion for younger children; 
if no iſſue male, for daughters: yet that is inartificial. However it 
is done in that way ; (as J have ſeen it) ſo no inference from thence. 


As to the caſe put of the court's rectifying the placing the term, here a mic. 


it has been done in another caſe ; where a mere blunder has been take in pla- 
cing a truſt 


in the maker of the ſettlement, the court has relieved againſt it, by 
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term is rec- 


Vor. II. | 4Q | preponing tified, 


| 
| 
| 
| 


734 


nation has occafioned all conveyan 
fed after death of the father, for fear of that conſtruction, and to 


confine this contingency to the time of death of Sir Robert. 
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preponing and altering the place of the term, which the court took 
to be plainly contrary to the intent: that was on a mere miſtake. 
which is not like this caſe, ' It. reſts then on the declaration 9f 
the truſt of the contingencies therein: than which there cannot be 
plainer. The words are put generally, indefinitely, and are not 
reſtrained to any time. It is infiſted, they are to be. conſtrued, 2 
if the words inſerted, rf there ſhall be no iſſue male at death of fir 
Robert. If the plain ſenſe of the whole truſt of the term abſolute. 
ly required that, the court muſt do ſo, It is ſaid, it muſt be ſo. 
becauſe it muſt refer to the time of the commencement in poſit{. 
fion ; but there is no authority for that. That conſtruction ha; 
been made in caſes as to the time of raiſing the portions; a8, 
remember, it was in Butler v. Duncomb : but that was to comply, 
with what was taken to be the intent of the parties as to the time of 
raiſing the portions, that they ſhould not. be. raiſed out of the rever. 
fionary term : and that ended by way of compromiſe, for the 
decree by Lord Macclesfield was a kind of an award, and why 
was not to be made by the ſtrict rules of the court: and the 
daughter 'was of age, and wanted it: but there. is no cafe where 
that has been inſerted in the contingencies, which muſt be taken 2 
5 by the parties, and I cannot reject words of a contingency: 

might as well reje& the words of a limitation of an eſtate, If 
there are iſſue. male born, who attain twenty-one, the contingency 
is at end that way; nor can the conſtruction for defendant be 
draw from the other words, which are ſaid to point it out: nor 
can they add to or create a ne contingency. The adding the age af 
eighteen was to prevent the raiſing before that time. The adding after 
the death of Sit Robert was to prevent what happened in Corbety, 
Maidwell; of which determination the court has ever fince repented, 
and always ſaid, they would never carry it farther ; and that determi- 
cers to inſert, that it ſhould be ni- 


avoid the conſequences of it: but that does not furniſh any conſtruc- 


tion upon the contingency here put, or add to it. If any doubt 


ariſes as to that, the proviſo, which is part of the truſt of the term, 


makes it plain, and cannot be got over. I admit, ſuch a proviſo, 


for the ceaſing will not take away any contingency put in the truk 


of the term: but when you come to the point of conſtruction, 


it will afford a conſtruction, and explain the ſenſe of words in 
the other part. If indeed the. words © at the time of death 
4 of Sir Robert” had been inſerted, the court would be com- 
pelled to conſtrue this in that manner: but they cannot be brought 


into the conſtruction, when it is ſo expreſſiy againſt it, viz. at an 
time: ſo that taking all this declaration of truſt together, it is i- 


poſſible to inſert new words, the parties have not inſerted, and 0 


Put 
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But this is on the ſtrict words. Now conſider, what might be 
the view of the parties. It is petitio principii to ſay, the plaintiff's 
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conſtruction will make this truſt term nugatory and of no effect: 


ir that is applied to the event which happened, it does ſo; but it is 
impoffible to fay that generally; for the truſt of this term will have 
the ſame effect, that the words import; vig. that if no iſſue male, 
or they ſhould all dye, whether in his life or not, the portion would 
be raifable. This then is not to make it void abſolutely; it is only 
in this Inſtance. The daughters and all parties, who can claim 
under the truſt term, are certainly purchaſers: but that ſtill brings 
it to the queſtion, what they were intended to take, and how far ? 
It is admitted, that if there was a fon, Who ſhould ſurvive Sir Ro- 
hrt, and attain twenty-one, whether before or after death of Sir 
Robert, it was not to be raiſed, But no material ſenſible intent 
can be drawn out of that. Suppoſe Sir Robert had a ſon by this 
wife, under age at time of his death, who lived a day after twenty- 


one, and died without iflue male ; was there not as much reaſon. 


and good ſenſe, and according to the intent of the parties, to raiſe 


the portions for daughters as in the other caſe? This is different 


from the common rule of ſettling; but no certain rule or argument 
can be drawn from the method of marriage-ſettlements. Some- 
times people are of that humour as not to put daughters and youn- 
ger children out of the power of the eldeſt ſon : and that may be 
truſted in a prudent man: ſometimes they make no proviſion for 


bl 


daughters, unleſs iſſue male fails; as in Hylton v. Biſcoe. Here Ante 17 June 
they toak a middle way between both, neither making proviſion 75! 
for daughters in caſe of iſſue male or on failure of iſſue ney at any 


time, but in this manner; if no iſſue male at all, or the iſſue male 
ſhonld die without iſſue before twenty-one, without regard whether 
that was in the life or after death of Sir Robert. The plain mean- 
ing was, that if he ſhould have a ſon, who ſhould attain twenty- 


one, and conſequently be in a capacity to make uſe of that eſtate: 


with the father, or without him if dead, the eſtate ſhould be deli- 
vered from any contingency of this kind. The ſon might have 
lived to a greater age, and a great match might have offered: then 
Sir Robert meant to leave it in his power to make ſuch a ſettlement, 
as the ſon thought fit: and ſo they did, when he attained twenty- 


one. They could not bar this term, becauſe antecedent; but they 


did it without any regard to the truſt thereof. Theſe contingent 


Portions were not to hang as a cloud over this eſtate all the lif.: of 
Sir Robert; this was a middle way between the two methods of 
Providing for daughters; and conſequently was leaving them in the 
power of the father, who appears to have no intent to make an ill 
uſe of this to the prejudice of his family. No contingency therefore 
has happened, on which theſe portions are to be raiſed, 


Aylett 
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Caſe 111. Aylet verſus Eaſy, Fuly 1 I, 1751. 
Mn 1 OTION as of courſe to enlarge the time for publicy. 
of courſe to tion. | | | K 

enlarge time AE #6." 


for publicati” Lord Chancellor deſired it to be taken notice of, that in all caſe; 


this caſe the original was actually ſet down. 


* 


| Ml by; Aid, 
Caſe 112. Gaſon ver/us Wordſworth July 11, 1751. 
Ante July 3. f H E former motion was again made, the commiſſion be. 


ing brought over. 


Lord CHANCELLOR, 


I thought, It might poſſibly come out, that the commiſſion 
Commifion might be Executed in Sweden by the 3 of ſome ma- 


Par ride giſtrate there by that king's order. Had that been fo, I ſhould 


refuſed there {till in furtherance of juſtice have thought it properly executed, 


2 and not have ſcrupled the receiving a depoſition taken under ſuch 


court will not à ſuperintendency : but it is impoſſible now, that it ſhould come 


ſend over out ſo, for the commiſſion is now brought over. 
another, nor ; oy i b | | 

read depoſi . _ Ee i 7 k 2 
tions taken It was then deſired to put this off, that defendant might join 
openly ac- in a proper application to the court of Sweden to have the exa- 


2 donde mination taken; for that ſome method might be found by taking 


dr. But had a new commiſſion to have it allowed by that crown, if it could 
this commit not be had according to the common form. 


by 


ſion been exe- 
cuted there by 
a magiſtrate, 
it would be 


proper. Lok p CHANCELLOR. 


I inquired, if there was any reaſonable expectation, that by 

poſſibility this might be read at the hearing as a depoſition in 

Where mo- Chief; for if there had been ſuch a commiſſion depending, | 
my impoſ- ſhould not have . ſuffered this depoſition, to be publiſhed, but 
. waited till the other returned. But it appears, whatever 15 the 
depoſitions di event of the depoſitions now taking in Sweden, it is impoſſible to 


ie bab read them at the hearing; for the commiſſion is brought By 
| — | erc, 
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pere, and they cannot be annexed to the commiſſion, that is ſaid 
to be by default of plaintiffs agent, which, ought not to be an ob- 
jection to defendant's proceeding: but mo ſuch thing appears. He 
has done right; for the refuſal by that crown, and the. calling jt 
an unlawful commiſſion, (which can only mean, as it was a com- 
miſſion out of this court to be executed in Sweden) is an abſolute 
diſclaimer, and imports a forbidding to act under this commiſ- 
ſion; for the examination that king requires to be taken by magi- 
ſtrates according to the law of Sweden. How then can depoſi- 
tions, taken under this as in a judicature of that king's erecting, be 
allowed? So much as to the authority of it. Beſide as to the 
manner of it, it is a publick examination: whereas the rule of the 
court is, that the commiſſioners muſt keep. ſecret, and not let 
what the other witneſs ſwore be known. It is impoſſible there- 
fore to let that be read: nor will I ſend another commiſſion over 
under the ſeal of Great, Britain to be treated in the manner, this 
has been. The ordinary courſe of the court is, that depoſitions 
de. bene, eſſe are not to be publiſhed, unleſs a witneſs dies, or is 
gone to a great diſtance ; ſo that it is impoſſible to have a ſubſe- 

uent examination of him in chief. That is the uſual, but not 
the only caſe, in which the court can order theſe depoſitions to be 
publiſhed. The fundamental rule is, they are not to be publiſhed, 
but where there is a moral impoſlibility to have that examination 
in chief. That appears here; for what is now doing in Sweden 
is in direct diſclaimer of this commiſſion, and is by a pretended 
ebltirt ſet up thete, and open, contrary to the ſubſtantial juſtice of 
this court, which requires it to be ſecret: and this examination 
Ute bene eſſe is as little to be found fault with as any ever taken; 
for defendant joined in it. I will make the common order, which 
is made on petition and affidavit of a Witneſs being dead; which 
is only, that when publication ſhall paſs in the cauſe, theſe de- 
politions taken de bene «fe be publiſhed. * 


Biſhop of Sodor and Man verſas Earl of Derby. Caſe 113. 
Earl of Derby verſus Duke of Athol. 
| June 15, 1751. 


B patent 7 J. 1. a grant was made by the Crown of Iſleof Man by 
LJ the Ifle of Man, and of all the rectories and tythes by name, Private a of 
to William Earl of Derby for life, to his wife for life, then to a wh 


made unalie- 


Fames Lord Stanley their eldeſt ſon in fee, to be held of the King nable again 
by liege homa e, rendering to the King immediately after that be- 1 
mage two falcons, and ſo to his ſucceſſors every reſpective corona - igue male. 


tion day two falcons. e 


a Vor. II. . 4 R By | 
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Sgt. of wils By a private act of 


and de donis 
extend not 


- thereto, 


4 


enjoy | 
fa and upon the tenures therein mentioned, and againſt the wi. 
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iament paſſed at the ſame time, it Was 
enacted, that Earl William and his wife during their lives and for 
the life of the longeſt liver of them, and after their death that 
their ſon James and the heirs male of his body lawfully begotten 
or to be begotten, and after his death without ſuch iſſue, that 
Robert Stanley and the heirs male of his body lawfully Sc. and 
after his death without ſuch ifſue, that the heirs male of the body 
of Earl William lawfully &c. and for default of ſuch iſſue, that 
.the right heirs of Fames Lord Stanley, ſhould have, hold, ang 

Zooky and clearly againſt the King, his heirs and ſucceſſors 


dow and daughters of Earl Ferdinand, all the iſle, caſtle, pele, 
and lordſhip of Mar, with the rights, members and appurte- 
nances; and that neither James Lord Stanley nor any the heirs 
male of his body lawfully &c. nor Robert Stanley nor any the heirs 
male of his &c. nor any the heirs male of Earl William, ſhould 
have any power, authority, or liberty to give, grant, alien, bar- 


gain, ſell, convey, affure, or do away the faid iſle &c. and other 


premiſes in this act of parliament, or any part thereof, from his 
or their iſſur or iſſues or other perſons by this act appointed to 


enjoy the ſame; but that the ſaid iſle Sc. ſhould continue as 


above limited; and that all gifts, conveyances c. to the con- 
-trazy ſhould be void and of no effect; ſaving and nevertheleſs 
that it ſhall be lawful for them to make ſuch leaſes and demiſes, 
as tenants in tail by the Sr. H. &. may lawfully do within the 


realm of Exzgland.  _ 


Charles Earl of Derby in 1666 made a leaſe for 10, ooo years of 
the rectories and tythes in Men, for the benefit of the poor clergy 
of Man, and made a deed as a collateral ſecurity for quiet enjoy- 
ment thereof, by which he conveyed certain lands in Lancaſbir: 
to the Biſhop and others, in fee in truſt to permit Earl Charles and 
his heirs to hold the ſaid lands and receive the rents until inter- 


ruption in the receipt of the rectory or tythes or any part thereof 
by the ſaid Charles, or any perſon claiming lawſully under him, 
or under his anceſtors or their aſſigns; that in caſe of ſuch inter- 
ruption during the ſaid term the. truſtees might enter into the faid 


lands and receive the rents. 


James Earl of Derby, in 1735, deviſes and bequeaths to the 
22 in the croſs cauſe and his heirs for ever, all and every 


s honoars, caſtles, lands, tenements, and advowſons, real eſtate 
and hereditaments, whatſoever and whereſoever. 


The ſaid Earl James was heir male of James Lord Stanley men- 


tioned in the grant and act of parliament; and by his death 


4 | James 
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vues Lord Stani) and all the other Earls being dead without 


fue male, the Duke of Atbol enters and evicts the tythes. 


Upon which eviction the truſtees brought the original bill in 


behalf of the poor clergy &c. in Man to have the benefit of the 
| Collateral ſecurity. The croſs bill was to have poſſeſſion of the 
iſle delivered; to have an account of the rents and profits; and 


* 


* 


3 


. caſes. He was ſeiſed as tenant in tail, remainder in fee to him- | 
ſelf. By the act of parliament an intail was created; to which 
eſtate in land the iſle was a ftranger. It could be only granted 
by way of conditional fee; and then it would have another con- 


that the Biſhop and clergy may hold the rectory and tythes pur- 
ſuant to the grant to them. oth 


Rr the Bart af Derly plaintiff in the creſo.cauſe. Firſt, whether 
it was originally by law in the power of Earl Charles to make a 


grant of a particular part of this iſle at the time he did it? Whe- 
ther he was reſtrained by act of parliament from making this 
grant? Whether this ifle was deviſable in its own nature? If fo, 


- whether it is deviſed? If the act of parliament had not inter 


poſed, no doubt but it was alienable at common law; and he h 

power to leaſe, as any tenant in fee might. It is implied in the 
words of the grant and on the act of parliament; for otherwiſe 
ſuch care would not be taken to prevent this alienation in other 


ſequence, from what it would in caſe of an eſtate tail. But 
this act of parliament has made this iſle intailable, and has actu- 
ally intailed it, giving it all the properties of the ſtat. de donis, 
but has barred that fictitious method invented after that ſtatute in 


Taltarum's caſe. It takes in all the male deſcendants then ſub- 
ſiſting, or that could ſubſiſt for the future in that family; the 


reſerving it in the name and blood of which family, where it 


had been from the time of K. H. 4. was the intent. The crown 
having parted with the whole fee, the remainder in James Lord 


Stanley is the ſame as a reverſion, and very fimilar to a reverſion 


in fee in the ſtat. de donrs, which may be aliened, though the eſtate 
tail cannot. That ſtatute created a new eſtate unknown to the 
law before, and of a very particular nature, being never grantable 


as all other eſtates were. None can grant an eſtate tail from 


himſelf to another, being inherent in him. The reſidue after 
creation. of the particular eftate -yas a reverter or reverſion in the 
grantor, and if given over to a third perſon, was called a remain- 
der. Both - theſe eſtates; reverſion and remainder, are diſtinct 


from an eſtate. tail. Different perſons may be ſeiſed of them; 


nay the ſame 1 may be ſeiſed of both in different capacities, 
and diſpoſe of one though not of the other. Though doubted 
in the old books, as in Rol. Ab. whether a remainder or reverſion 


in fee. is deviſable or not, that was upon the law before the ſtat. 4 


donis 
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Anis, when it was only a poſſibility, and the wiſdom. of the 14, 
would not ſufferthe alienation of a poſſibility : but the ſtat. 4 1. 
has altered it, ſo that it is eſteemed deviſable fince. Bro. Deniſ 


432. that a huſband might deviſe fuch a remainder to his wife 
Theſe were then two eſtates; and might have come to two dif. 
ferent perſons, as they did in the courſe of the pedigree; and 
no difference from being in one perſon, he having the ſame rig 
to difpoſe of that reverſion or remainder as if in two. Whethe 
this act of parliament has laid ſuch a reſtraint as not to leave the 


power of diſpoſing of the reverſion in fee, 2 more than of the 


eſtate tail (which is thereby 1 prohibited from bein 
1 depends on the hep th whether e238. Extended to the 


reverſion in fee, whenever it ſhould take effect in poſſeflion; b 


that the intent of the legiſlature and of this family was, that there 
ſhould be a limitation unalienable from heir to heir for ever; 


which is quite.a new kind of limitation. Whether it can be ſo 


done by act of parliament is doubtful ; but certainly nothing elſ 
can. It is not expreſſed with any accuracy, that ſuch was the in- 


tent. Though the ſtat. de donzs does not extend to Man, yet in ma- 


king this act 7 J. 1. they ſeem to have had that ſtatute in view, 
and to convey. the iſle with the title in the family according to 


that ſtatute, and muſt then have the ſame conſtruction. Whe- 


ther or no there could be a fine or recovery of this iſle is uncer- 
tain : there have been ſeveral fines of the plantation lands. 


Loxp CHANCELLOR. 
That is becauſe of the acts of aſſembly. 


But this muſt be taken an eſtate tail in all events; ſuch as would in- 
title to dower, as held in Relay, though the particular method of 


ſeeking that dower was there found fault with. Tenant in tail is only 


tenant far life with ſeveral powers. This act gives the power of 


leaſing, in the ſame manner as ſtat. H. 8. does to tenants in tail, 


This leaſe by Earl Charles is not abſolutely void, as it would be if 


there was no rent reſerved without any act by the iſſue in tail, much 


more by thoſe in remainder: but rent being reſerved, it is onlyvoid- 


able, like an infant's leaſe where rent is reſerved ; for if no rent is te- 


ſerved ſuch leaſe is void. Being then only voidable, it is capable of 
being made good, viz. by acceptance of rent down to the death of 


the laſt Earl James. It is a clue to the act, that the clauſe therein 
vas adapted to the caſe of tenants in tail by the ſtat. 4e donrs; upon 
the inventors of which ſtatute great commendations have been paſ- 
. ſed; though afterward as great on thoſe, who found means to evade 


it. Conſidering the intereſt granted and tenure reſerved, no objec- 
tion ariſes to this leaſe from the nature of the tenure. The grant 


by the letters patent was deſigned as beneficial as poffible for the 
: grantee, and as little ſo for the crown. The tenure, though 


felly 


75 ferjeant has the nature and freedom of ſocage; and is there- 


£ 
better tuation.than if no tenure had been reſerved ; for then the 
law would create a tenure by Knights ſervice. Antbory Low's caſe 9 
Cv. 122. and in the caſe of A titles in Jreland in the time 
of K. C. l. whuch. is extremely well reported by Baron Barry. 
"Here are all the words to exclude the conſequence of Knight's 
ſervice : whereas. this objection, taking it to be a feud of the 
crowns, would put the grantee in the moſt uafavourable ſituation 
"of apy. caſe Jinge the abolition of tenures by 12 C. 2. fince the 
conſequence. of the King's tenant in capyte aliening without li- 
cence is forfeiture, and taking it into hands of the crown. A feu- 
dal tenure is ſuch, as cannot be aliened without licence: but that 
rule has been bee from., Bro. Alienation 30. b. 10. the rea- 
ſon of the neceſſity for a licence of alienation was, that the 
crown ſhould not be deprived of the benefit of its military te- 
'nyre, but ſhould know to whom the alienation was made, and 
have the fee for it: that holds not upon an alienation for years, 
for which a licence is never neceſſary, not being regarded from its 
weakneſs, altering not the feud, nor ſtanding in the way of te- 
nant to the præcipe in a recovery, the law only regarding ſuch 
eſtates as depend on /very, viz. freehold, the tenant of which 
ſtill conſidered as a tertenant. But if there is a colour for ne- 
ceſſity of a licence, the crown is precluded from having recourſe 
to a ſeizure upon the letters patent; and from the diſtance of 
time a fayourable preſumption would be made, poſſeſſion having 
gone in this manner from 1666 to 1735. This leaſe then upon 
the intail ſpent is good againſt all claiming under the remainger 
in fee; under YZ. on te death of the laſt Earl James in 173 5, 
the Duke af Atbol claims; ſo that he had no power to enter or 
evict, and conſequently the collateral ſecurity is not liable, nor 
can the plaintiffs in the original cauſe come here for a remedy : 
for to intitle thereto they muſt ſhew, the Duke of Arho/ had a 
lawful title ; for a tortious entry or eviction will not do. 


in the Lime of Lord Chancellor Haxpwicks. 
hb thenſome of tenures, putting Earl William in a 


As to the iſle itſelf whether, ſuppoſing it alienable, it is ſo by 
teſtamentary diſpoſition? It might bear an argument, whether by 
the general law of nations this might not be deviſed as well as 
other countries, if it did not depend on the nature of the feudal 
tenures, which were not deviſeable becauſe of the hurt to the 
Lord, who thereby loſt his relief, &c. but all that is now gone. 
Selgen in his title Honour, and Coke 4 Inſt. 283 ſhew, this ifle has 
been aliened ; and it would be very particular, if the different 
method of alienation ſhould cauſe a different conſtruction. The 
law of England muſt be the rule of conſtruction, it paſſing under 
the Great Seal of England, 2 And. 115. 1 Liſt. 9. 4 Inft. 201, 284. 
Adts of parhament in England do not indeed extend to Man with- 
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| which are to be governed by another law : the extent of thit jy! 


I. having interpoſed fince that caſe, directing it to be held in com- 


CASES Argued and Determined 


| out particular expreſs words ; but that rule muſt be confineq to 
| diſputes relating to private property in the iſle by the inhabitaq, 


| will not take in queſtions of the property and diſpoſition of the 
intire iſle itſelf, becauſe it is the ſubject matter of a grant by the 
crown under the Great Seal, and conſequently paſſes by an ing;,. 
ment framed in the language and manner of the laws of thi 
country, and ſhould not therefore be conſtrued different fron 
them. It is the ſame with the Commotes of the Welſh borders, in 
' which even the King's writs run, as laid down by Yau. and i 
founded in reaſon. Then though it may be agreed, that thi; 

iſle is not part of the realm, but an acquiſition to the (crown b 
' conqueſt by K. H. 4. that does not prove it not deviſeable by the 

common law before the ſtat, of wills. Though a right and t. 
:tle was gained by conqueſt, that makes no alteration ; the law 
of Man ſtill continue the rule of their property. 80 it is as to 
Jamaica according to Blanchard ; ſo notwithſtanding the conqueſt 
by K. V. 1. which introduced ſeveral Norman cuſtoms, yet the 

old cuſtoms remained. So of Wales and Irelandii But this if 
was both by forfeiture and conqueſt : though Ander ſon and Cole 
differ from each other therein. The caſe 40 Eliz. 2 And. 115. 
4 Inſt. 283. muſt indeed be allowed a great authority: but, if it 
did * to ſo great a queſtion, would be ſaid to be a moſt 
imperfect report, there being a ſtate of the caſe in neither. 
Though it is there ſaid, the ſtatutes of wills and uſes: extend not 
to Man, it is not ſaid not to be deviſable before. As things ſtood 
originally at the time of that reſolution, it might be too hard to 
infiſt on the ſtatute of wills extending thereto : but an act y). 


mon ſocage, which by a prior act being made deviſable, why 
ſhould not this be deviſable, in the ſame manner as it is made in- 
tailable, though never ſo before? and why ſhould it not be go- 
verned by the law-of the land mixed, as it is, of the common 
and ſtatute law ? | "A410" 


Next as to the extent of the deviſe, whether ſufficient to paſs 
this. It is not indeed particularly deſcribed: but there are ſeveral 
caſes, where vi verborum it muſt be ſo. The words are very ſtrong 
and comprehenſive; ſo that the ſtatute of wills itſelf has not more 
extenſive words, than this will has. This is determined to have 
all the properties of, and to be, real eſtate. All my real eſtate is, 
as Holt ſays, genus generaliſimum : ſo is all my hereditaments, com- 
prehending every thing in nature of an inheritance ; ſo that an 
eſtate tail has been held forfeited by force of that word. It ſeems 
to be in view to paſs other than in England by the word wherever; 
no words accompanying to bind down the ſenſe here, as in Wi 
Linſen v. Merryland, Eq. Ab. and other caſes. It may be faid, 


honours 
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\ er 06 n iſland, and hall not be extended higher: that rule 
holds nat in caſe of wills, as it does in an act of parliament. 
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. In a late caſe one ſeiſed of a ſmall, and intitled to the rever- 
fon of a great, eſtate of Sir Henry Fobnſon, deviſed his ſmall 
eſtate, (which he had moſt in contemplation) in a very particu- 
lar manner, all bis ow meſſuage, and tenement called fo, and all 
other real eſtates what and whereſoever : it was argued, that be- 
ginning with the ſmall, he could not mean afterward that of 
greater value and extent: ur Lordſhip held, ſeveral good manors 
paſſed under that, and they are now enjoyed under that. It is 
natural to think, the iſle was intended to go with the title. The 
teſtator might have the iſle in contemplation ; and unleſs it ap- 
pears clearly, he had not, as the words from their natural import 
are ſufficient to carry it, it will paſs. In both grants and wills 
it muſt be ſhewn'on the other ſide, that it was not intended. 


Fr Duke f Athol. Whether the demiſe of this term is good 
againſt the right heir of James Lord Stanley at the time of failure 
of iſſue male of James, of Robert, and of WMilliam, is the whole 

ueſtion, and all the preſent queſtion of right that ariſes in con- 
Wa of the original bill; becauſe if not good againſt him, 
the eviftion is right, and the collateral ſecurity muſt take place ; 
which will depend on the conſtruction of the private acts; and 
that ſo eſſentially as to be argued principally, if not ſolely, on 
that ground, though other arguments may be proper to be taken 
into conſideratioh, This act was adapted to a particular caſe, and 
was never extendgd to, nor can poſſibly, ſuit any other. It has 
been endea to be overturned by begging a propoſition, and 
arguing from it as if true; viz. that the particular caſe, to 
which this act was applied, is the ſame with the general caſe ex- 
ſting in England before the fat. de donis, to which that ſtatute 
was applied, and therefore that there ſhould be by analogy the 
lame conſtruction : but the contrary is true; the caſes being fo far 
from being the ſame, that this particular caſe never did, (it might 


be almoſt ſaid) never could, exiſt before that ſtatute de dens. 
Firſt to ſtate how the law moſt notoriouſly ſtood and was eſta- 


bliſhed as to the ſubject of this private a&, the limitations of this 


feudatory kingdom or Lordſhip, immediately previous to the 


making the act; which is the way of conſidering how the act is 
to be applied to it. It happened, that the whole conſequences of 
aw as to this ſubject were well known, there havin g ariſen a great 


queſtion 
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Elis. and the perſons framing 
act (who were great men) had that determination of their 
own in view. The diſputes in the family between Earl Will as 
and the daughters of his brother Ferdinand ended in a reference, 


or ſort of award in nature of a pragmatict ſanction, and an aq; of 


parliament paſſed in conſequence thereof; by which the whole 
Derby eſtate, that was in England, was ſettled: but as to this Lord- 
ſhip Earl Ferdinand appeared to have made a grant to uſes for 
good conſideration, F + limitations in Which would have been 
limitations in tail, if they had been of lands in Exgland : and by his 
will (though it does not appear) he deviſed the whole iſle, a is 


plain from thee cætera in Ander/on; which deviſe mult have been 


to the - prejudice. of hig heirs, as it occaſioned diſputes be- 
tween. them and his brother. Anderſon and Coke agree in 
the reſolutions, but have not Rated at large the whole of the 
caſe, only the conſequences in point 'of law 3 which muſt pro- 
bably be from its being {© notorious. The Judges determined, 
it. could not be intailed, for that the ſtat. de donis extended not to 
it, nor the ſtat. of uſes, nor of wills; and therefore jt could not 


be deviſed, as not deviſable in its own nature by the common law 


or within the ſtat. H. 8. Then it was ſtarted as a notion, that 
this was a male fief, which in the feudal law could not deſcend 
to the general or female heirs; for theſe fiefs originally nevet 
could go to collaterals. The reſolution of the Judges thereon, 


and yery well founded, was, that in letters patent where the word 


heirs is made uſe of, it muſt be underſtood according to the ſenſe, 
the law of England puts on it, It is not granted according to the 
feudal law, but is an inveſtiture according to the law of England, 
being under the Great Seal of England, and then cannot be con- 
ryed according to the feudal or other law, and therefore de- 
cended to the heirs general like the Commotes in Wales ; and be- 
tween them and the heir male, agreements were entered into for 
the purchaſe of it. The crown had plainly no right to it. K.). 
1. made a grant of it to Earl William; which muſt be from a notion 


that this flef, though a ſovereignty, could not from the nature of 
it be aliened without the canſent or participation of the ſuperior; 
as it might then go into hands, the King would not like. To 


take away all-doubts of that kind was probably the reaſon of 
taking in the King in making all the grants. There is indeed a diſ- 
tinction in all the old books between an Alienation and ſubinfeu- 
dation, and a ſubinfeudation and term for years; and it ſeems, that 


until theſe acts of parliament were made, the King's as well as other 


tenants might make a ſubinfeudation, but could not alien 7n capite 
without the King's conſent; which introduced the act of parliament, 
and ſhews, why the King interpoſed in theſe grants inſtead of theſc 
limitations being made by the family; but no ſtatute, particu- 
larly the ſtat. de donzs, extended to this: all which was known 


4 ; and 
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tainly eſtabliſned. This, being held of the King by a 
Gmilar to the feudal laws, is not alienable without li- 

tenure 3 
cence; as is clearly ſettled in Craig and Wright's tenures 29, 31, 
This unalienable quality was the occaſion: of what was 
conſiſtent with our common law, which did not permit the te- 
nant to diſpoſe to hold of the ſuperior Lord: but the ſtat. N 
empteres,, SC. does permit the tenant to diſpoſe of part to hold 
of the ſuperior Lord, as he himſelf held, not of the whole: but | 
that ſtatute did not extend to tenants in capite, which were as 
it common law, as appears from the ſtat. de prerog. Regis. This 
reſtraint continued on tenants in Knight ſervice, that they could 
not alien the whole in any ſhape, nor any part ſo as to hold of 
the crown itſelf ; that is, could not create tenants : capite. But 
2 and 34 H. 8. are remarkable, giving power not only to make 
wills but to alien in the life of the parties, eſtates held in /ocage 
and in capite of the crown, but not eſtates held of the crown by 
Knight ſervice; and gives a particular power by deed or will to 
alien, which they could not do before without the King's licence, 
even lands in capite, ſo far as they did not extend to more than a 
third part, Fe. Theſe ſtatutes ſhew clearly, there was a neceſ- 
ſity to have acts of parliament made in order to give power to diſ- 
poſe of even common eſtates by will, and a power to diſpoſe of 
eſtates in capite, ſo as to affect the crown in any ſhape whatever. 
But it is ſettled in 2 And. and Ci“, that neither theſe nor the 
eneral ſtatutes of this kingdom extend to Man any more than to 
the foreign plantations, as ſreland, &c. which they do not, un- 
leſs made before the ſettling the place; for ſuch laws, as were 
made before, they muſt from neceſſity as Engli/hmen carry with 
them: and that is the conſtant practice at the Council Board on a 
queſtion concerning a ſtatute, whether it was made before or af- 
ter, not binding them if after. Then tne law being known, and 
all theſe points known, the iſle is bought by the heir male from 
the coheirs ; and the crown conſents to the alienation. To con- 
ſider what effect the preſent limitations in the act would have 
had, if they had been made by the whole family concurring. 
The effect would be only the giving Janes a fee fimple abſolute ; 
tor the whole family joining in a feoffment and refeoffment, or in 
any ſhape or contrivance, could not do otherwiſe. I] he inheri- 
tances before the ſtat. de dons, which clearly did not extend to 
it, were fees ſimple abſolute and conditional. He, who had a 
conditional fee, until breach, was owner of the whole inheri- 
tance: he held of the ſuperior Lord; his heir would have been 
in ward; and it was ſubject to all the conſequences of holding of 
the ſuperior Lord; could have aliened before iſſue born, 1 /. 
19. and Wylhan v. Lord Barkeley, Plo. as to his iſſue, becauſe he 
had a fee imple: but could not before iſſue had deſtroy the con- 
dition, becauſe the law conſtrues it as an eſtate to a man, if he 
Vol. II. 5 1 had 
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been owner of the fee, and could have barred all his iſſue. Where 


if the condition had deſcended to the owner of the fee, the con. 


by the King's prerogative or by an act of parliament, which had 


by the firſt limitation. Nor could James alien this from his heit; 
for a poſſibility of reverter could not be granted away, until it 


| 


and who could not take it before failure of iſſue male. It never 


Ae 


particular caſe there could be no wardſhip. The view of the par. 


| James himſelf valued more than his own power, They wanted 
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had iſſue, but did not conſider the condition as an intereft, le. 
ing the fee ſumple ſtill in him as owner. Then James would hy, 


would have been the reverter ? It could not be granted to him. 
ſelf; for that would be a void grant: the condition could not he 
granted: it was no intereſt. Suppoſing it had been reſerved io 
Earl William, (for it could not be granted) and from him deſcen. 
ded to James, it would not then have continued a condition; fe 


dition muſt have been extinguiſhed. It would then be an ab;,. 
lute fee; for one cannot enter on himſelf for breach of a condi. 
tion: like other conditions, of the payment of a ſum of money 
if that condition comes to the man himſelf, it is abſolute: 0 
that in no ſhape could it be in James. It could not be granted 9 
him nor deſcend ; for that would make the eſtate abſolute. 1; 
was conſidered only as a condition, and not the effect of a limi. 
tation, as Wright J. ſays in his tenures. The ſtat. de donis has re. 
ſtored it to a limitation, as it was. To conſider what effect the 
preſent limitations would have had, if they had been made good 


only authoriſed the limitations, and gone no farther. The poſ- 
ſibility of reverter could not be aliened to a ſtranger, it remain- 


faid, that the King might grant a condition or poſſibility, as ap- 
plied to ſuch a caſe before the ſtat. de donis. Suppoſing the King 
may do ſo, and had by his prerogative and letters patent made the 
preſent limitations, then would it be a grant of the poſſibility to 
the right heirs of James as a deſcription of the perſons who 
were to take the chance at the time, it was to take effect in poſ- 
ſeſſion; it could not by implication veſt in James as an intereſt; 
becauſe it was no intereſt, and he had the fee fimple without it 


came into poſſeſſion. Though donee might alien it after iſſue 
born, donor never could in any caſe : nor could this ever take 
effect in James, while he lived. Then it would be a grant to hi 
heirs, which could not be taken from them, - nor could take 
effect in poſſeſſion, until their anceſtor died. It muſt then be 
conſidered as a poſſibility of reverter in thoſe deſcribed' to take it 


could have veſted in James, who could not defeat it; nor is it 
within the reaſon of thoſe caſes of veſting an intereſt ih the au- 


ceſtor ; becauſe here all the conſequences of the feudal tenure ur 
anſwered ; for he is the owner. of the fee: though indeed in this 


ties was the continuing the Lordſhip in the family; which Lord 


an intail, that was to continue: the ſtat. de donis not extending 
| _ﬀ 
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e would not operate on it, as was well known. If it had, 
wo _— LE evekfion for the act of parliament. The act 
was neceſſary for tO purpoſes ; to make the grants effectual from 
che coheirs and againſt the crown, and to eſtabliſh it; which was 
che main point; not intending to veſt a remainder in Earl i- 
liam or reverſion in James by the limitation to the right heirs, but 
only to make a proviſion. applicable to that particular caſe, to ſe- 
cure the ſucceſſion through different ſeries of heirs male, and 
then to ſecure it to the right heirs. The prohibition is added to 
thoſe, who might have barred, as Robert and James, and eve 

heir male of their bodies, and the heirs male, of the body of 
William; but not to William himſelf, becauſe the legiſlature did 
not think, he had more than an eſtate for life; and if they had 
not thought ſo, they could not commit ſuch a blunder. The 
fame argument holds as to the limitation to the right heirs of 
James, who were to take a contingent hope of ſucceſſion. It was 
io no purpoſe to velt it in the anceſtor, for he could not alien it 
| ſeparately; could not have taken it from his heir, before it came 
into poſleſſion. An act of parliament may limit a fee ſimple fo 


liament, as in the caſe of Lord Millougbby of Brook: fo of ſeveral 
honours limited to the heirs female: ſo is the barony of Lucas. 
This is a chalking out of different ſeries and lines of ſucceſſion: 
beſide the act has expreſly declared, the tenure ſhould be of the 
King; which could not be, if looked on as a reverſion, and not 
a poſſibility of reverter; for then it muſt be held of the rever- 
ſioner; and if that was granted away by James, it could not be 
held of the crown, but of the grantee. All this is laid down in 
Lord Barkeley's caſe, Pio. Then the right heir is to take it as a 
chance of ſucceſſion. ' Charles, who made this demiſe, is iſſue 
male of the body of William, and is hereby prohibited, which 
would be overturned by the other conſtruction: whereas a ſettle- 
ment by act of parliament, which is a law made in that particu- 
lar inſtance, is not to be conſtrued by the ſame rule as words in 


a conveyance of lands in England, or ſubject to the conſequences 


of it: but ſuch conſtruction is to be made, as will give it effect. 


as it cannot be aliened ; but that muſt be by particular act of par- 
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Wheatley v. Thomas 1 Lev. 73. The poſſibility of reverter at 


common law before ſtat. de donis is not alienable, until it comes 
into poſſeſſion as to which one part of the caſe of Sir Fohn Gor- 


e ih b 


an of Park, determined laſt ſeſſion in the Houſe of Lords, is 
very applicable. The queſtion was, whether a perſon forfeited 
an efjate tail that he took, and alſo an eſtate tail to the heirs male 
of the body of his father? The Lords and udges held, he did 
not forfeit the laſt limitation, becauſe it was not conſidered as a 
remainder veſted in him; for if veſted, he would have forfeited 
that, as he did the other; which ſhews, that though by our lau- 
that limitation to heirs of the body of the father veſted in the 
ſon over and above the limitation to himſelf and the heirs male 


of 


or 1767- 
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of rent will affirm this leaſe; but though that will make a voi- 


there had been a forfeiture for high treaſon, it would he too 


inference can be drawn from it. 


> 


donis. The. miſchief in that ſtatute was not, that it was hard, 


tute muſt have been to prevent this poſſibility of reverter from 


medy the ſame; for under this act of parliament there could be 


this caſe, to prevent James, &c. from hindering the right heirs 


ſolutely void, as a leaſe by tenant in tail to commence after his death. 


On this will, properly adapted to all fort of eſtates in Eng/ans, 


holding of a ſuperior. In its original it was for generations ? 
kingdom, by degrees held of different princes, as of Norws!, 


CASES Argued and Determined 


of his body, and therefore would. be forfeited by our law, Mn 
becauſe by the feudal law governing in Scotland it was not Ks, 
ſidered. veſted in him, it Was not forfeited. So in this caſe if 


much even by the Engliſb law to ſay, the heirs general forfeiteg 
though there had been a forfeiture as to the other limitations 
upon the authority of that caſe. 456%" ee 


Lord CHANCELLOR. 


That caſe is. ſuch a mixture of Scotch and Engliſh law, that no 


| The ſuppoſed analogy between che fiat. de donis and this act to- 
tally fails both in the foundation and ſuperſtructure. This par. 
ticular caſe and the reaſon of it did not exiſt before the fat. 1, 


that one having a limitation to him and the heirs male of hi; 
body ſhould defeat his right heirs ; had that been the particular 
caſe, to which the ſtatute was applied, the meaning of the ſta- 


being barred: but as this caſe is not the ſame, neither is the re- 


no fine, recovery, or diſcontinuance made of it; as it would be 
void and of no effect. If the legiſlature had thought the ſtat. 
donis futuris nonmam impoſuit, this prohibitory clauſe was to no 
purpoſe : nor could the prohibition have effect unleſs applied to 


enjoying this on failure of iſſue male. If then this alienation is 
not well warranted on the conſtruction of the act, it makes an end 
of the queſtion upon the bill by the clergy. It is ſaid, acceptance 


dable leaſe good, as by an infant or tenant in tail, yet never if ab- 


If this act was meant to reſtrain alienations in fee, it would be ii- 
diculous, if it did not alſo reſtrain alienations for years. 

Hitherto the caſe has been conſidered on the general power of 
alienation: now as to alienation by deviſe: which queſtion ariſes 
on the croſs bill, filed late in 1747, after this cauſe had been de- 
pending from 1742, and after the eviction had been known ſeveral 
years before. The intent is the great rule governing in wills. 


it could not be the intent under general words to give this iſle, 1 
kingdom held of the crown of England, a feudal principality 


1 | Scot land, 
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</afland, and for many centuries of this crown. Hale's Hiſt. 183. 
2 Camb. Brit. 1443. Catom's Cafe, 7 Co. 21. 4 Inſt. 283. and the 
hiſtory of it appears in Kng's treatiſe. So that it is a kingdom, 
loſing its ſovereignty only to a certain degree, and what the feudaliſis | 
called a royal liege feud. It is impoſſible then, that one ſhould by 
his will intend to give this, and not mention it. It is true the 
ame words are uſed, as are in ſtat. H. 8. That ſtatute did not 
mean to include a feudatory kingdom ; for they had been all 
yen away from the crown. Had they then exiſted, the ſtatute 
would have either excepted them out of the power of deviſing, 
or qualified it; for theſe words ncyer would be conſtrued to ex- 
tend to things of this ſort. If K. H. 8. made a will, it could 
not be thought he intended to deviſe the crown of England by 
theſe general words; which if they were to carry it, would 
be contrary to his intent; which in no caſe can be done 
by general words. The word dominion is not in this will; if it 
was, being not generally uſed in common law inſtruments, there 
might be ſome colour for it. Real eſtate and bereditaments muſt re- 
late to things of inferior nature. Owen 124. ſhews, honours, 
Ge. will not paſs by general words. Beſide honours and caſtles 
are interlined, which is an evidence teſtator did not think, the 

eneral words of this will would carry them. The introductory 
words then ſhould be reſtrained within the bounds intended; 
which is common in wills, as in deviſe of all his lands and tene- 
ments, having two ſorts in the ſame place, freehold and leaſehold, 
the general words are reſtrained, not from the words in the will 
itſelf, But from the nature and circumſtances where other eſtates 
are ſufficient to anſwer it. Suppoſing this a reverſion (as it is 
argued) it muſt follow the eſtate in 3 and this act of 
parliament makes no alteration as to the reverſion, leaving it as 
unalienable'as'before. It is ſaid to be made to prevent fictitious 
alienations by fine or recovery; but none could be levied in this 
ile; for it muſt be levied of ſome county in England; in none 
of which is this iſle, as the iſle of Fight is. So as to the Planta- 
tionn. Which have laws of their own. But it is determined 40 
Eliz. that this iſle is not deviſable; that it deſcended to the heirs 
notwithſtanding the deviſe there, which was a deviſe of the iſle 
itſelf; and to that only is it applied, not to lands within the iſle, 
as has'been argued. That reſolution holds as much now as before, 
becauſe founded on the general nature of the eſtate as not go- 
vernable by the laws of England, but of another nature, and 
therefote not within the ſtat. of wills. If the crown of England 
conquers a country, and leaves the people to enjoy it, the con- 
quered keep their own laws, until the conqueror declares the 
contrary; a fortiori where he declares they ſhall. An Engh/h 
colony carry with them all the laws of this crown in being at 
the time of planting it, which are adapted to the ſituation, not 
all others; but no ſtatute made after binds without naming them. 
ws 4 U This 
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This iſle belonged to the crown before any act of parliament 
Pryn's Inſ. they are then to hold all their laws, and no ſtat. 1 
England can extend to them. On the common law, which neye 
tolerated wills, and which part of the feudal law was received in 
England, it could not be deviſed. Craig. 172. folio, where it; 
ſaid, as a common feud cannot be deviſed, it is ſtronger that ſich 


as this cannot, quanto gravius peccant, &c. 


LoRD:i CHANCELLOR. 


-: , This caſe concerns a very noble and antient family, and a0 
perhaps the moſt honourable inheritance, any ſubject of this king. 
dom can enjoy. In the argument a great deal of antient learning 
and points of feudal law of a curious nature have been drawn in: 
upon which if it was neceſſary to. make a ſtrict determination, 
ſhould take a conſiderable time for it: but as I do not think theſe 
particular points in the extent of them neceſſary to determine, though 
very properly brought into the argument, yet, my determination 
reſting on more plain and general points, I think it better not tg 
delay the parties, or put them to the expence and trouble of a fur. 
ther attendance in order to confider of it. Indeed a good deal of 
time would be neceſſary to ſpeak critically and correctly fo as to 
ſatisfy oneſelf ; becauſe, as they are points not occurring every day, 

| books of general learning thereon muſt be looked into. 


There are ſeveral queſtions ariſing on both bills: but they are al 
drawn in in conſequence of the original bill : becauſe if the Duke 
of Athol had no right to evict, or has not a title to the whole iſle, 
but Lord Derby has, either one or. the other makes an end of the 

relief ſought by the original bill. To take the queſtions in their na- 
tural, order the firſt (becauſe it goes to the whole) is, whether Lord 
Derby has a title to the whole iſle, lordſhip and dominion of Man? 
Next, if he has, whether that is ſuch an inheritance or a title of 
ſuch a nature, that he has right on his croſs bill to come into this 
court to pray not only againſt the collateral .ſecurity, but alſo as to: 
the whole iſle to have his title eſtabliſhed, and a decree for it. 


Ile of Man As to the firſt it appears, from what is laid before me, eſſe- 


ee . cially under this grant and act of parliament 7 J. 1. that Lord Derh 


realm, of as deviſee (for ſo only can he claim) has not a title to the iſle and 
England ; be- dominion of Man. As to the points taking in very large. and dif- 


aten, fuſive learning I ſhall not determine, but touch upon, them. Many 


great ſeal, things are admitted on both ſides; that Man is not part of the 


Taws of Eng- realm of England; parcel only of the King's crown of England; 1 


not thereto, diſtin dominion now under the King's grants, and ſo ever ſince 
unleſs named: from a long time paſt granted; held as a_feudatory dominion by 
at is notalien- Liege Homage of the Kings of England: the laws of England theic- 


able without ; ; . - 
licence, un- fore as ſuch extend not to it, neither the common or ſtatute- 
leſs for chat- | F * 
tel intereſt. | | 4 
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lau, unleſs expreſily named, or ſome neceſſary conſequence reſult- 
ing from it. But notwithſtanding that it was an eſtate and dominion 
in the King of England, not parcel of his realm, but of his crown, 
which he could grant under his great ſeal, and, as ſaid in Anderſon, 
could be granted by bim in no other manner; becauſe the great 
ſeal of England operates in all the dominions, not only parcel of 
the realm but of the crown: the King therefore can grant lands in 
Treland and the Plantations, Jerſey and Guernſey, under the great 
ſeal of England, becauſe part of his crown, It was part of the re- 
ſolution 40 Eliz. 4 Inſt. 283, that the grant of K. H. 4. to this 
family was a good grant under the great ſeal, This grant [rv 
in its effect a ſocage tenure. The former grant to Lord Northumber- 
land to carry the Lancaſter ſword, being to be done by the body, 
was clearly grand ſerjeanty, which is knight ſervice : but this is by 
homage, which, where no other is reſerved, is according to Coke pre- Homage not 
ſumed to be knight ſervice : but not where others are reſerved, ag knight ſer- 
here: and that appears to be contrary to what, they intended, and was 71 . 
what, they guarded againſt: it is therefore in ſocage, whether petty ved. 
ſerjeanty or not perhaps 1s not fo clear, becauſe Coke confines that to 
the delivering things of a warlike nature, which this does not im- 
port : though, 'as it was to be rendered to the King at his corona- 
tion, I ſhould ſtill incline to think, it was petty ſerjeanty : but there 
is no occaſion to enter into that: it is ſtill ſccage, and the reſerva- 
tion of liege homage would not alter it. Anderſon properly explains, 
that the diſputes aroſe by the deviſe of this iſle by Earl Ferdinand; 
on which it appears by the recitals of this act of parliament (and 
which I muſt take to be true though the facts are not explained) 
that an agreement had been entered into, and a price paid by Wil- 
liam, brother and heir male of Ferdinand, to the daughters and * 
heirs general; for ſo it is expreſſly recited in this act; on which 
they without any ſurrender to the King take a new grant from 
the crown, on what foot does not appear; whether from any ap- 
' prehenſion of a forfeiture which they had a mind to purge, or to 
prevent taking a licence ; for without that, I think, they could not | 
' have done it, Still they were not content with this new grant; and 
they plainly ſaw, that if they let it reſt on that, James Lord Stanley 
would in ſome ſhape or other (I enter not into the queſtion whe- 
ther with licence or not) have power to convey this iſle, and conſe- 
_ quently to defeat the heirs general and any ſubſequent ſons and heirs 
male of himſelf or of his father ; by conſent of the crown there- 
fore and agreement of all parties they come to a private act of par- 
lament; by which out of this fee in James they cut and provide 
new limitations ; on which the firſt queſtion is, had James or any 
perſon, who could claim as right heir to him, a power on the foot 
of theſe limitations to grant and convey this eſtate, at leaſt beforc 
ſuch ume as the remainder in fee ſhould come into poſſeſſion? Speak- | 
ng of this abſtracted from that nice queſtion of the difference be- 
I tween 


—— —— - 


© have power to alien by any method of conveyance whatever th 


£ 
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tween a ſlrict reverſion and a poſſibility of reverter on the law 1, f 
ſtood before the Fr. de Donis, and abſtracted from the Prohibitory 
clauſe of alienation, neither James nor any heir general of him could 
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| iſle and dominion without licence of the crown, and that by direg 
conſequence of the tenure created by the letters patent; and it 
enacted, that all thoſe perſons ſhould hold by that tenure ; for though 
it is in ſocage, it is in capite of the King, and is of the moſt honay. 
rable kind not only in the Feudal law but common law of England 
Before the acts of parliament varying that law (which acts of par. 
liament no more than the St. 4e Donis can extend to this) Whoever 
held in capite of the crown, could not alien without the King's li. 
cence. 2 Inst. 65. Coke ſays, where lands are held of the King a 
Alienation King, Sc. and aliened without licence, that the better opinion was 
n= that only a fine ſhould incur, and the King might ſeiſe, &c, yet i 
5 plainly was taken to be otherwiſe, and that at the time of mak! 
the Sf, de Prerog. Regis, that on alienation without licence they 
were forfeit to the crown, and the law is ſo ſtill as to all ſorts gf 
ttenures, that are not within thoſe enabling ſtatutes made: and there. 
fore there are feudal honours in England, at leaſt one, which is the 
caſe of the caſtle of Arundel in the Duke of Norfolk's family, that 
cannot be aliened without licence of the King. Hale ſays the ſame 
e af the Barony of Berkeley Caſtle, holding it to be a feudal barony: 


u. not ns Oo: though, I believe, the general opinion is to the contrary : but he 
gut. u.. Jays down the law generally of both, that they are not alienable 


without licence. If ſo as to them, certainly ſo as to this iſle, which 
was no part of the realm of England, and to which theſe acts of 
parliament could not poſſibly extend unleſs named. The uſe, 1 
make of this in 2 Inf. and other caſes, is not to ſhew any alteration 
made in the law of England, or that theſe acts of parliament extend 
to this iſle, but to ſhew what was the general law derived from 
the feudal law before. So is Wright's Tenures, that fuch a licence 
of alienation was neceſſary. If ſo then on the foot of the limitations 
themſelves, that might make it unneceſſary in reſpect to the title to 
the whole ifle to go into the other queſtions ; becauſe here is no pre- 
tence of any licence; and though the Sz. of Wills meant to enable 
alienations without licence, it is determined, that ſtatute does not 
extend to this. It is admitted, the St. de Donis does not, and then 
the Sf. of Wills cannot. But the act of parliament goes farther, and 
brings in another point, which not only extends to that of the wait 
of a licence, and to the title of the whole ile, but alſo to the grant 
or demiſe of 10,000 years; for the want of licence to alien does 
not affect this grant; for though it ſeems odd to ſay, the Kings 
#enant in capite could not alien for life, in fee, or in tail without 
licence, but could for 10,000 years, yet it is founded in the reaſon 
of the thing, the one altering the tenure, the other not, the tenuſe 
and wardſhip being the ſame, although it might diminiſh the 7 
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he wird(hip;) if it was Knight ſervice : but if it was inquired into, 


22 time of making this grant of K. H. 4. theſe· long leaſes were 


not in being: however I give no opinion upon that. this le | 


it as a chattel intereſt he wanted not a licence to make this leaſe :| 

put that brings in the prohibitory clauſe, and is a material part o 

the caſe, and goes to both, extending not only to the iſle and domi- 

nion but alſo to all the particular eſtates mentioned therein, part of 

which is this rectory and tithes, which are part of this leaſe. This 
clauſe of prohibition is ſomething extremely near to. the prohibitive,. 
jcritant, and reſolutive clauſes in the Scorch law, the irritating clauſe ' 
making it void, and the reſolutive extinguiſhing the right; fo that 
they did not reſt on the prohibition, but made it abſolutely void; 

for it might be ſaid, you may contend it: though it might be too 
hard perhaps to ſay that upon an act of parliament. Then it is fad 
to be-conformable-to the Stat. de Donis; for that this iſle not being 
within that ſtatute. they meant to make a private act of parliament ana- 
logous thereto, and to grant ſuch eſtates as that ſtatute would warrant, | 
and to reſtrain alienations in the ſame manner, and that therefore no 
reſtraint is upon any of the heirs general af James Lord Stanley: 

but I think myſelf not warranted to ſay in this caſe, that all, the 
parties meant, was to create ſuch eſtates and ſuch reſtraint of 
alienation merely, as the Stat. de Donis creates. They do not refer, 

nor is there. any eye, to that ſtatute; and the intent appears to 
continue in the 'name and blood of James. It is ſaid, that to 
make. eſtates tail unalienable will anſwer that purpoſe: ſo it does as 
to the continuing in his name, but not as to his blood. Conſider- 
ing them on the foat of the Stat. de Donis, and that theſe were 
eſtates tail, there was no want of a reſtrictive clauſe at all; for be- 
fore Taltarum's caſe which has eſtabliſhed the doctrine of recoveries, 
andithe Star. H. 7. of fines, theſe eſtates before the Stat. de Donis _©>_ 
were unalienable: but of Man no fine or recovery could be levied : 
conſequently if this ſtatute is analogous to the Stat. de Donis, it 
would be ſufficient to ſay, theſe eſtates ſhould be held by the per- 
{ons named: there would be an end of it except as to the limitation 
to the right heirs of James, which would be out of the force of that 
ſtatute: for certainly ſince the Stat. de Donis, which has ſplit the 
fee into ſeveral eſtates, and made the poſſibility of reverter a rever- 
ſion and an eſtate, the owner thereof might, though he was not 
in the power of tenant in tail until common recoveries were inven- 
ted, alien that reverſion himſelf, as he pleaſed: therefore there is 
no manner of occafion on that foot for this prohibitory clauſe. But 
Till it is contended, I ought to conſtrue the clauſe confirming the 
limitations, and alſo this prohibitory clauſe, according to the rule 
of the Stat. de Donis; for that private acts of parliament are to be 
copſttued by the general law of the land, and as private acts of par- 
liament, and therefore in the ſame manner as that ſtatute, There 
8 no warrant for me to do that by any recital or words, But the 
Vor. II. 4 X | penning 
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penning of this act of parliament is different, and goes farther thin 
the Str. de Donis, which has no words reſtraining alie nations. h 
reverſion or remainder, but by tenant in tail: Whereas this aq of 
parliament has expreſs words of reſtraint even on James, the gy, 
| of the reverſion, in fee. On comparing the words of the Stat. 4 Do. 
nis there is no reſtraint of alienation but on perſons, quibus tenempy. 

tum fic uit datum ſub conditione, vig. thoſe who would have the fee 
ſimple conditional at common law; not on the reverſioner himſcff 
or thoſe who might take under him : but the words of this 20 
of parliament go vaſtly beyond that reſtriction: therefore to — 
muſt conſtrue this analogous to that, is to ſay, I muſt conſtrue _ 
act of parliament penned in one ſet of words according to the con. 


ſtruction of another penned in another ſet of words. Still it ig, ſaid 


2 4 is no reſtriction laid on the heirs of James: but by the exptelz 


words of the ſubſequent clauſe, all acts whatever, done by any per. 
ſons to prevent the eſtate from being held by any of the perſons 
or heirs mentioned there, ſhould be void; which conſequently, ex- 
cludes any ſuppoſition, that a different kind of right and power of 
alienation was meant to deſcend to the heirs. of James, which wi; 
not meant to James. Nor is there any reſtraint on William; ſo that 
by this doctrine, if this is to be conſtrued according to the general 
rule of the Stat. de Donis and of lands in England, that eſtate would 
unite with William's eſtate for life, and conſequently, if he could 
poſſibly have ſuffered a recovery or leyied a fine, he might have 
barred theſe limitations, and have barred his own iſſue male: or if 
taken the other way, as ſo many particular limitations of the nature 
of fees ſimple conditional at common law, ſtill he would have 
power to do that. So that on this clauſe this is clearly, the true 
conſtruction, force, and effect of it. When therefore it is ſaid; on 
comparing this act of parliament to the Stat. de Donis that any of 
the heirs of James, and conſequently the laſt Earl of Derby, might 
do this, becauſe he had the eſtate tail and fee in him, I allow the 
rule, quando duo jura concurrunt, it is the ſame as if in diverſis: but 
the rule holds the contrary way, that James Lord Stanley is equally 
reſtrained in one capacity as in the other. To put the caſe fairly it 
muſt be put ſo, as if the reverſion in fee had been hereby limited 
to a ſtranger. The conſtruction would be the ſame in both caſes, 
and both are reſtrained from aliening; for no one will ſay, that 
though it would be ſo in caſe of a ſtranger, yet his heir at law 
ſhould have power to alien: that would be abſurd. The parties 
could not by any poſſibility have made a ſettlement by the family of 
this eſtate ſo as to prevent alienation, provided there was a licence 
from the crown; for, as it is admitted to be out of the Stat. de Don, 
the conſequence would be, that any eſtate, they could have created, 
would be but a fee ſimple conditional; and they could not have 
carried it further, but muſt have ſtopped at Fames and the heirs of 
his body; for if they had attempted a-remainder, it r ow 

| oubteda!y 


"ths he THe Uf Eord Chancellor Hizpwicks. 
| Enna Bit ot St. 16 tt $56 at to =815n%5 
F gadtedly a releaſe and diſcharge of the condition ;. for which, I rely n 
on the caſe in Cartbete, that a fee ſimple conditional cannot ſtand 
together with an abſolute fee, but will be merged in it; the reaſon 
ok which holds juſt to this; and there was no caſe before the Stat. e 
Donis, where an eſtate was granted as a conditional fee to one and 
the heirs of his body, and the ſame eſtate limited to his heirs or re- 
mainder to another; it could not be done, at leaſt by a common 

tſon: I will not enter into the queſtion, whether it could be 
anted by the crown by prerogative, As this then was not in their 
wer to do by common conveyance, they choſe to do it by act of 
liament. It is very material, and was great part of what led to 
this, that theſe heirs female, who for a conſideration parted with a 
preſent right, and perhaps that conſideration not equal in value, yet 
did not mean to depart with the poſſibility of inheriting it; it was 
material therefore to them to model it ſo, that none of the perſons 
under theſe limitations ſhould have power to defeat and prevent its 
coming to the heirs general, who on failure of iſſue male would be 
heirs female of the family; which was the only way of a ſþes of 
ſucceſſion to them. It is alſo material, that no other perſons are 
appointed by that act of parliament except thoſe named and 
their iſſue and the heirs general of James; none others that can 
come within theſe words but the heirs general of James; then to 
ſay this prohibition extends not to them, is to ſay, theſe words are 
to be tejected out of the act. Next as to the clauſe concerning the 
power of Teaſing I do not think, there is any inference from thence, 
It is ſaid to have a reference to, and to give the like power as te- 
nant in tail had, by the Sat. H. 8. If it was fo, I know not, what 
would be the conſequence : but I do not think, it is ſo: for the 
Stat. H. g. is only referred to for the ſake of deſcribing the leaſes: and 
| believe, ſuch power has been given in private acts of parliament, 
and acts of parliament where the perſon, to whom that power was 
limitecl, has not had an eſtate tail. Beſide it is {till apprehended, 
that this was not ſuch an eſtate tail, as any ſuch power could ariſe 
on by that ſtatute ; for theſe lands lay not within the realm of Eng- 
land. This act of parliament therefore has made this iſle and the 
particulars therein unalienable againſt the heirs general, But what- 
ever becomes of that queſtion as to the property of the iſle, the 
ſtate, lordſhip, and dominion, if there was not this reſtraint, this 
deviſe could not poſſibly be good; for it is expreſſly determined by 
that caſe, by which I ſhall think myſelf bound, that the Stat. of Wills 
does not extend to this. It is admitted, the Stat. de Donis does not ; 
and then there can be no reaſon, why the other ſhould. Then there 
can be no ground to think, that by the Stat. of Wills this feud 
was deviſeable, when it is out of the Stat. of Wills. By the common 
law it certainly was not deviſeable, unleſs a cuſtom for it. Taking 
it on the feudal law, nothing is more contrary thereto than to ſay, 
ſhould be a deviſe. That is more ſtrong againſt allowing 
ONE" hos teſtamentary 
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tQftamentary Uiſpoſitions than againſt any other by reaſbn of th. 
ſurpriſe on the hy; and the bringing an improper tenbnt on de 
Lord. But, taking it out of that, he could not convey by de. 
viſe without à licence, no more than by any other man. 
* ner. 1 will not then enter into the queſtion, whether the worg; 
| were large enough to take it in: but the confequence is, thy 
both the deviſe of the lordſhip and dominion' of May, ſuppoſing 
it large enough, would be void as againſt the Duke of Athy! heit 
general of the family, and this leaſe is alſo void becauſe of the 
nature of this ſettlement and the reſtrictive, prohibitory clauſe 
in this act of parliament; nor is there any ground to make another 
; conſtruction. It is admitted, an act of parliament may make 
Leer, even an eſtate in fee unaljenable 7” and there are ſome, thou 
2 3 3 not many, acts of parliament of that kind in particular families, 
. << elbe only queſtion therefore is ro om conſtruction and opera- 
fo cordon fo --- tion of the act; and it is manifeſt, chat even the family itſelf 
We 2 . doubted, that this leaſe was void; otherwiſe Earl Charles would 
not have given the collateral ſecurity : and afterward when Jane 
Earl of Derby came to the eſtate, he had the ſame doubt; not 
that he laid hold of that doubt to evade that leaſe directly, but 
he would have choſen to turn it on the collateral ſecurity. There 
are great Popes therefore of its being ſo underſtood in the 
family. e deviſe then is totally void by force of the private 
act of parliament, and the reſtrictive clauſe therein. The grant 
of the tythes and rectories is alſo void: and that puts the nice 
diſquiſitions of points on the feudal law out of the caſe. 


A me Feb.8, On the next queſtion J do not mean to give a ſtrict opinion to 
2746 9. bind myſelf, but mention it becauſe of the plea put in to the 
juriſdiction of this court by the Duke of Athol," and that I may 
not appear to contradict myſelf. There have been great doubts 
| as to that; for the Earl of Derby comes upon a legal title, ſpeak- 
„ing of the whole ifle, and therefore that might be a great ob- 
A. e, > H, en 5eRtion to the juriſdiction of this court as a court of equity. I 90 
7 f te uin, farther; there might have been great doubt, whether, ſuppoſing 
aa ee aß, that point of equity out of the caſe, he could come in reſpect of 
en, Rear the original juriſdiction of this court and nature of the inheri- 
. le, tance, becauſe it is out of the dominion of England; and, unlels 
2 | / * "it could be brought within the rule of Commotes in Wales or Lord- 
Ab. hips Marchers, it would be a ſtrong objection againſt coming to 
| the King's courts; for theſe Marchers were originally parcel of 
. the realm of England, and therefore in a queſtion between two 
Loraſips Marchers it muſt be determined in the King's courts, 
becauſe it could not be determined there. I could have retained 
the bill, and ſent the parties to try the title at common law, and 
determine it by the proper juriſdiction, which was ſaid to be the 
King in Council: but conſidering my opinion that is not 8 27 

; 4 W 


4 


7 


in the Time of Lord Chancellor Haxpwicks. 


1 would not be underſtood, when TI over-ruled the om of the 
Duke of Arbal, to have over-ruled it on affirmance of the general 
juriſdiction of this court to try and determine the title to the iſle 
Mean or any ſuch feudatory dominion, but merely on this; the 

ea was to the juriſdiction without averring to what court the 
uriſdiction belonged; and the rule of law is, that in a plea to 1 
uriſdiction like a plea in abatement, where it is to a court of ge- giaion 6 « 
neral juriſdiction, you muſt alſo ſhew where the juriſdiction veſts, general court 
a5 well as negatively that it is not there : but if it is an inferior .. 
court, you need only plead thereto, and not ſhew where it is. not ſo of infe- 
This is 4 court of general juriſdiction ; and that was not then rior court. 
ſhewn. Then it came in queſtion, whether I muſt over-rule it 
in toto or in part. I was of opinion, in toto; for the rule of the A to juriſ- 
court is upon demurrer to the whole bill, where the demurrer co- ruled in toro, 
vers more than it ought, the court will not ſplit and divide it, as a demurrer 
as it will a plea; for a demurrer is taken unfavourably, and there- =: he too 
fore it will be over-ruled: but that does not deprive the party — 
of his equity; for the ſame thing may be inſiſted on in his an- 
ſwer. Then ſuch a Plea to the entire juriſdiction ought ſurely 
not to be received more favourably than a demurrer ; and there- 
fore I over-ruled that alſo. The inclination of my judgment, 
until that objection of the informality was ſtarted, which ap- 

red in the latter part of the plea, was to have allowed the 

plea as to ſeeking poſſeſſion of the iſle, as to the royalty of Man, 
but as to the reſt of the reliet as to the collateral ſecurity to over- 
rule it: but that being inſiſted on, turned my opinion to over- 
rule the whole plea. | 


The queſtion then comes on the collateral ſecurity, and what 
relief the plaintiff in both cauſes is intitled to as to that ; for the 
opinion Jaxen as to the validity of the will goes not only to the 
deviſe of the whole iſle, but to the grant for 10,000 years; and 
conſequently the plaintiffs in the original cauſe are intitled to re- 
lief as to their indemnity; for which they had a right to come 
into this court, ſuppoſing it had been a mere bounty in Lord 
Derby, againſt any one claiming voluntarily under him; or whether 
it was for a debt, he might ſubject it thereto. It is the common 
caſe of an indemnity ; which muſt be by an account taken of the 
rents and profits from the time of the eviction, which Lord 
Derby muſt pay to them according to the truſt of the term ; and 
let his bill, ſo far as it ſeeks to eſtabliſh his title to and poſſeſſion 
of the iſle, &c. of Man, be diſmiſſed. 


He muſt pay coſts to plaintiffs in the original cauſe; but no 
coſts as between him and the Duke of Albol upon ſuch a queſtion 
lo intricate in itſelf. Wd 
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Caſe 114. Howel verſus Howel, July 18, 1751. 
Marriage ar- D marriage- articles in 1691, part of an eſtate was limited 10 
_—_ _— huſband for: life, remainder to wife for life, and after death 
ſertlement, of ſurvivor remainder to heirs of: the body of the wife by the 
_—Y 10 huſband: another part to the huſband for life, remainder to heirs 
the penning Of his body, remainder to the wife. | COTS 
the parties in- 5 | | 
wats oe pos The bill was by the eldeſt fon after death of father and mother 
— to have the benefit of the articles, by having them carried int, 
execution ſtrictly to the firſt, Sc. ſon, according to the generi 
principle in Trevor v. Trevor, Eq. Abr. and e v. Eriſey, 2 Wil 
where even a ſettlement was corrected by the articles, Honor v. 
Honor, and other caſes; and to be relieved againſt a deed, which 
the plaintiff ſaid, he was drawn in to execute on a repreſentation, 
that his father had a right to the whole eftate, to do what he 
would with it. | . | 


The defendants, the younger children, who claimed a beneft 
under the faid deed executed on the father's ſuffering a recovery, 
inſiſted, this was not the common caſe, but very particular, be- 
ing im the firſt part to the heirs of the body of the wife. This 
cannot be by miſtake, which will not be preſumed, where ther: 
was a natural view for it, viz. to prevent either of the parties from de- 
feating, but not from doing it by joining therein to make a proviſion 
for their family according to the circumſtances. Where it is not 
the meaning of the parties to make a ſtrict ſettlement, a court of 
equity is not bound to do ſo. In Whately v. Kemp, 17 Feb. 1774, 
on bill by mortgagee to redeem or forecloſe, defendant infitted, 
that by articles previous to marriage of his father and mother 
they agreed to purchaſe lands of ſuch a value, and ſettle to uſe of 
huſband for lite, of wife for life, remainder to uſe of heirs of 
her body by him, remainder to uſe of heirs of ſurvivor : they 
purchaſed, * and joined in recovery to uſe of plaintiff in fee by 
way of mortgage: defendant inſiſted, that his mother being dead, 
he was intitled on conſtruction of theſe articles in equity to have 
this eſtate ſettled to the firſt, &c. ſon, in tail male. Sir Jp 
Feky! held, that if this was a common limitation, he ſhould have 
thought, what the defendant infiſted on, right; and that the 
mortgagee muſt have loſt his eſtate : but that this wasparticulat, 
to the heirs of the body of the wife by bim, and being ex pro. 
fone viri would ſecure the children againſt the father alone, and 
chat it might be the real intent, that both might bar, comparing 
it to a power of revocation both by father and mother, and that 


— 


u was ſaid, that was copyhold, to which fat. 11 E. 7, does not extend. 
defendant 
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Jefendant was therefore well barred. Powel v. Price 2 Will. 53 5. 
ſhews, the court goes on the meaning of the parties having a 
different view. The prefent bill is to unravel all that was done 
by the father and plaintiff himſelf with his eyes open, confirmed 
by him after his father's death, and to ſtrip the other branches of 
the family. 3 


LoxD CHANCELLOR. 

There is a difference in the penning of theſe two limitations. 
On the firſt they might have in view to leave it in the power, not 
of the father only but of both, to vary. But on the ſecond there 
can be no ſenſe of that limitation, but as the plaintiff contends; 
otherwiſe it would be abſolutely in power of the father by fine to 
bar it, and defeat all the iſſue. They intended, the wife ſhould have 
a jointure in one, in the other not. It ſeems a ſtrong diſtinction on 
the face of thele articles; and there have been caſes adjudged on that. 
Where by articles part of an eſtate is limited to father for life, to 
wife for life, to firſt and every other ſon and daughters in tail; 
another part to father for life, and heirs male of his body by that 
wife; Lord Macclesfield ſaid, if that had been the ſole limitation, 
he ſhould without ſcruple decree in ſtrict ſettlement according to 
the common rule: but where the parties had ſhewn, they knew 
the diſtinction when to put it out of the power of the father, 
and when to leave it in his power, he would not vary the laſt limi- 
tation, decreeing to the father in tail as to the laſt, though not 
as to the firſt, Beſide the plaintiff here long after his father's 
death, when he knew how things ſtood, confirmed part of that 
WR, though not the whole, and paid intereſt ſeveral years 

terward of the proviſion for defendants. There was a cafe be- 
fore Lord Cowper, in which the father uſed paternal authority 
and ſome harſhneſs to induce his ſon after coming of age to make 
2 new ſettlement of the eſtate, by which he brought voluntary 
charges on it for benefit of the younger children, of which there 
were {eyeral; and notwithſtanding there were circumſtances in it 
not to be approved of, yet as the ſettlement itſelf was reaſonable, 
it was allowed. And as in this caſe there is a difference in the 
penning of the articles, in one of which they might intend to 
leave it in the power of the father, in the other not in his power 
to do alone; it ſeems a reaſonable way. 


The refidue of the proviſion under the deed was decreed to be 


conſidered as a charge on the eſtate. 


Knight 


339 


turn deviſee 
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Caſe 119. Knight ver/vs Dupleſſis, July 30, 1751. 
5 FN e, , = | 
Receiver not "HE late'T.ord Fenin deviſed, that from his death until 
1 his daughter Roſa Peregrina attained twenty-one, or mar. 


ried with conſent of her mother, the mother ſhould receive all 


—4 of poſleſ- the rents and profits from all his lands in M. and N. with 


heirs at law of teſtator brought a 


directions to pay 300 J. per ann. to the daughter, and to take 900 
per ann. to herſelf, and to account with the daughter if ſhe at. 


tained twenty-one or married; if the daughter died before either, 


then it was deviſed over to the + goes who as nieces and 

| ill, and now moved for a re- 
ceiver, and to ſtay waſte generally and to inſpect deeds and wri. 
tings. "#5 N 7 b | $7 LS KP 14k 248 | ' 
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For plaintiffs. There is no preſent intereſt deviſed by the will 
ſet up; only a bare power to receive the rents for benefit of the 
child on contingency ; and there is danger of their being entirely 
loſt, as no ſecurity was given that the mother is in good circum- 
ſtances, and the rents ſafe in her hands, who has committed waſte. 
If this was the teſtator's child, it muſt be a baſtard : who Mrs. 
Dupleſſis is, does not appear. The plaintiffs have charged her to 
be an alien; to which no anſwer is put in, and a ſtrong preſump- 
tion that it is fo. It cannot be told exactly, where this child was 
born ; probably beyond ſea, as the teſtator has almoſt declared 
by her name. There appears a raſure in the regiſter of Colcheſter 
to adapt it to this deviſe to the child. 

| | | $116 $82: 
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Conſidering the credit the law gives to theſe 


| vegiſters, and the 
materiality of their evidence, it is very neceſſary ſomething ſhould 
be done, ſome care taken by parliament as to the vuſtody of them, 
this not being the firſt inſtance of this kind. There was another 
relating to Sir Thomas Coleby's eſtate. Theſe regiſters ſhould not 
be ſuffered to be altered after the firſt entry. It is criminal in 
itſelf : but ſhould be made highly ſo. + | 


For plaintiffs. It does not ſeem yet determined by any caſe, who 
ſhall have an eſtate deviſed to an alien. The extent of an alien's right 
may be judged from his remedy: he cannot take a real eſtate, nor 
term for years, unleſs perhaps as executor.or for benefit of com- 
merce, nor do ſeveral other acts. Then ſhe has no legal eſtate, 


and fo feeble a title that ſhe cannot recover theſe rents; if the 


tenants will not pay, ſhe can bring no ejectment; and it is 1555 
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able they ſhould be paid to ſomebody; and the legal title muſt | 
be in the heirs at law. Nl er 


Attorney General for the crown did not oppoſe a receiver. The 
only difficulty was, how far it might interfere with an informa- 
tion in the Excheguerto-ſupport the right of the crown brought for du „ 
evidence, and a motion made for injunction to ſtay waſte, as to 75¹. 


iſſuing of which that court had taken time to conſider until next 


For defendants. This was fully entered into on the former mo- 
tion, Mich. 1749, when Tour Lordſhip held, there was no ground 
to grant it; ſaying it was very far from being a ground, that 
becauſe a will was litigated, an heir at law can come into this 
court to affect the intereſt of the deviſee, or be aſſiſted here barely 
becauſe that queſtion was depending ;. that it amounted to what 
was equal to a contingent intereſt; and that though a queſtion 
might be, to whom it ſhould belong, if the child died under 
twenty-one, that was no ground to turn the mother out of poſ- 
ſeflion for a receiver: nor would the court throw an imputation 
on the merits of a queſtion; for the plaintiffs were then and are 
now litigating it in the eccleſiaſtical court. The only additional 
circumſtance now is a doubt that has ariſen, whether the defen- 
dants were not born abroad. This motion is not on behalf of 
the crown, which purſues in another court on the point of right, 
ſhould they come out to be aliens: but if ſo, that does not ſup- 
port or give a title to plaintiffs, who ſuggeſt nothing but a poſ- 
fibility of title in a third perſon. An alien can take by purchaſe, 
and by any inſtrument that makes one purchaſer, but muſt hold 
for the crown. Plaintiffs come on a mere legal title, and no 
equity, no term ſtanding in the way. Heir at law cannot come 
into equity merely to turn deviſee out of poſſeſſion. In Arftis 
v. Dowfing, Your Lordſhip allowed the plea by deviſee to a bill by 
heir to be let into poſſeſſion and account of rents and profits. 
Suppoſing the tenants do not pay, they cannot change the poſ- 
ſeſſion. In the caſe of Sir Jacob Banks's eſtate the tenants brought 
a bill of interpleader, which Your Lordſhip refuſed. As to the 
waſte it is begging the queſtion to ſay, this deviſee cannot com- 
mit it, if there was any: but the timber alleged to be cut down 
18 only copſe- wood, and cut in a regular and uſual way: but de- 
fendants do not oppoſe an injunction to ſtay waſte generally. 


LRD CHANcELLOR. 


| Then I will give my opinion now, the whole merits being —_ 
fully before me. The only part, of which I had a doubt, was Guardian or 


a to the injunction to ſtay waſte ; for certainly when an eſtate is truſtee for in- 
Vor, Il. 4 2 thus fant having a 
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eontivgent eſ thus in brigd; and a perſon is thus in receipt of the rents and pro- 
tate, aden fits only for an infant, that infant having no certain right to the 
ſoggeftion "eſtate, but a contingent deviſe over to the Plaintiffs, it is goin 
that it will not too near the wind for _ a guardian or truſtee to cut down tins 
pro” _ ber on a ſuggeſtion, that it will not improve. There is a 
ev variety of judgment upon that, which will admit of us 
derwood. On the other hand it is not to be ſaid, the cutting down ſuch | 
wood is waſte on the eſtate. Timber growing among under. 
wood muſt be cut down not to prejudice the underwood, that i 
may thrive, eſpecially in an eſtate ſo near London where under. 
wood bears a great price: however it is t60 much for ſuch 2 
truſtee to do, and there is no harm in granting an injunction to 
ſay waſte, which is ſubmitted to. | 


Il am of opinion under the circumſtances there is not ſufficient 
ground to order a receiver; which might prejudice ſome of the 
parties, and the infant; which I ought not to do without 2 ne- 
ceſſity; and that does not appear. It is aſked variouſly, againſt 
the infant and the infant's title. It is not aſked. by the crown, 
which could not bring a bill here for it, having taken a proper 
method to eſtabliſh its title in a court of revenue, where it i 
properly under conſideration. Then J muſt conſider it barely as 
a motion on the part of a remainder man, if the intail is not 
barred: but there is no ground before me to make a doubt of 
that. It is applied for on the part of the heirs at law claiming 
in contradiction to the will, if not well executed or the deviſe not 
Alien. good. There is nothing before me to create a doubt as to the ex- 
caeution: all that is ſaid is; that ſuppoſing the will well exc- 
E 1 e cuted, the deviſe would be void; and that ſuppoſing this child 
deviſe. an alien and incapable of taking for her own benefit, that then 
ſhe cannot take by deviſe: I would not enter into that minutely, 
nor give an opinion upon it; | cannot indeed cite a caſe, that ſuch 
a will would be good. I do not remember any doubt or diſtinction 
made between a grant, conveyance, or deviſe to an alien; for an 
alien may take; the only conſideration then is, for whoſe benefit, 
and if he may for the crown. There is no rule of law or upon 
Heir muſt re- the Stat, gf Wills in the way, why he may not take by deviſe: 
cover at law but upon that I give no opinion. Then here is an heir at law 
* devi controverting the will of his anceſtor; in which he is right; but 
N they come by a bill to have a diſcovery of certain matters as to 
. the title, and of deeds and writings, to ſee how far diſinherited 
or not: but muſt recover the eſtate, if they can at all, at law. 
Deviſee is in poſſeſſion: not the infant deviſee, but the perſon to 
whom deviſed: for it is more than a power. Power is not the 
word an the will; and the words are ſufficient to amount to a de- 
viſe of the rents and profits until tvrenty-one, Gc. and this per- 
ſon is in ꝓoſſeſſion. Then there is no inſtance, in which tlie * 
2 — 
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has ordered a receiver for benefit of an heir at law; for to that I 
bring it; as it would be another thing, if aſked for the infant: 
but an heir at law, under ſuch circumſtances and ſuch a conteſt 
alt recover by the ſtrength of his title at law. The pofſeſſion 
müſt be taken to be a lawful poſfefſion ; the will gives counte- 
nance to it; and the court does not appoint a receiver. As often 
48 it is aſked, unleſs particular circumſtances in the caſe, fo often 
has it been refuſed. But what would be the conſequence of it ? 
The "plaintiffs, who apply, are aware of it themfelves. The 
child has nothing out of the perſonal eſtate, which is given to 
the mother; but 300 J. per ann. is allotted for this child: the 
plaintiffs are ſo aware, that it would be a ſtrong objection to the 
appointing a receiver, that they ſubmit that the court may allot 
this 300 J. per ann. for the child, as otherwiſe it muſt ſtarve. But 
it goes farther; for if the will is good, (of which nothing is laid 
before" me to douht) Mrs. Dupleſſis is intitled to 9oo /. per ann. 
beſide,” out of the eſtate. Then I cannot ſay, the is in poſſeſſion 
of this eſtate merely for benefit of another, viz. the child or 
whoever can claim in the event of the child's dying. She is in 
poffeſſion fo far for herſelf, until the will is ſhewn not to be 
good. Then I cannot appoint a receiver in the preſent ſtate of 
the caſe to deprive the defendants of this 1200/. per ann; but it 
goes farther ſtill. How is the ſuit to be defended, if I ſhould do 
that? The infant has no other property. If becauſe there is a 
conteſt between the heir at law and deviſee, the court ſhould ap- 
point a receiver, and this deviſee has nothing to defend his title 
with, that may be a mean to make an end of the cauſe one way, 
but would introduce a precedent, that might go a great way, and 
' have very fatal conſequences as to deviſees, by ſtripping them of 
any thing to defend their right. As to the tenants not paying, an 
expectation of a motion for a receiver will cauſe that; beſide there 
is no great arrear. It is impoſſible to grant this part of the mo- 

tion under all theſe circumſtances. | 


Barwell ver/us Parker, July 22, 1751. Caſe 116. 


* ON BAR NVE L having by deed created a truſt term for tatereſt, 
payment of his debts and legacies after his deceafe out of his +,,q term 

real eſtate, the plaintiffs demanded intereſt for their ſimple-con- by deed for 

tract debts, though the court in general does not decree intereſt cron p 

for them ; Car v. Lady Burlington, 1 Wil. 228. was cited that 1 

4 truſt term is raiſed for debts, ſimple contract become as carry * * 

abts due by mortgage, and ſhould c intereſt; and Maxawel v. e e 

Wettenhal, : il 25, where the e held, when the lands * rag 

vere deviſed for payment of debts. 1 

ll 5 x ofa ſpecialty, 


LORD V. 


x 


x þ 3 Cy & . 

LORD CHANCELLOR | oO 
Pot, Lord here is no colour for this demand upon this truſt term not. 
Bath v. Lord ithſtanding the authority cited; for if a man by will creates , 


Bradford, 1 — N ies ! 
08. 26, truſt out of real eſtate for payment of debts and legacies in aid or 


1784. perſonal eſtate, there is no caſe, in which the court has faid, 
x 7 aue le, Nhat ſhall make ſimple contract- debts carry intereſt?" It wou 


moſt miſchievous, and would make people afraid to do 


,, es, chat, leſt they ſhould bring a great burthen on their eſtates by 


changing the nature: and the conſtant courſe of decrees in thi 


rere. court ſhews the contrary. This truſt term is not created by 


5 fv mill, but deed : but it is of the ſame nature, as is uſually by 
, will, being to raiſe money to pay legacies alſo ſo far as his perſo- 


nt diſcharged the intereſt thereon from the time, 


nal eſtate ſhall not extend to ſatisfy, and no farther. That will 
not have the effect to turn ſimple contract-debts ſo far into the 
nature of ſpecialty-debts as to carry intereſt, If indeed a man in 
his life creates a truſt for payment of debts, . annexes a ſchedule 
of ſome debts, and creates a truſt term for the payment, as that 
is in the nature of a ſpecialty, that will make theſe, though ſim- 
ple contract-debts, carry intereſt. That is a very different caſe. 
As to Car v. Lady Burlington it is not particularly ſtated in P. 
Williams ; for the clauſe, that no debts ſhould have a preference, 
as there ſtated, was not all, on which Lord Harcourt probably 
went. What Lord Harccurt there ſays as to the two Finds is 
contrary to the uſual courſe, wherever two funds are created for 
creditors. Next as to what he ſays at the latter end, (for which 
the caſe was cited) what he went on does not appear, but pro- 
bably on that clauſe for payment of debts in proportion ; the par- 
ticular words of which are not ſtated. That clauſe might be ſo 
penned as to ſhew an intent in teſtator to put ſimple contract- 
debts on the ſame foot as ſpecialty as to carrying the intereſt, and 
to put them on equality: but there are not ſuch words in this 
deed, being only a general truſt, juſt as if done by will, and ſtil 
a power of revocation, and not intending to alter the nature of 


them. 


Next a queſtion was made, whether Berzeel ſhould be charged 
with intereſt of money put into his hands to be placed out. 


Lokp CHANCELLOR. 


ont Jet Where an attorney in the country or money- ſcrivener takes 
out money re. money of his client or cuſtomer into his hands, and gives a note 
ceived, for to place it out at intereſt, he is bound to do ſo. If he places it out 
which he gives on ſecurity, and the client, &c. aceepts the ſecurity, and accepts 

that is a diſcharge of the per- 


ſon 


a note, and js 
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Gi receiving” the money from anſwering the intereſt any farther : from. — 
but if he does not place it out, or if he does, and does not deliver city and in- 
ver the ſecurity, and declare the truſt for his client, he is an{wera- tereſt are ac- . 
over. wy tl und mot anſwer the intereſt. © The n cepted by the 
ble for it himſelf, and muſt anſwer the intereſt. The court will n lore. 
jndeed allow him a reaſonable time for placing it out, before he 

ſhall be charged therewith : but he ſhall not keep it in his hands 

for ever without placing it out according to the intent. Therefore 

as to what S. Barwel has placed out at intereſt; and the ſecu- 

rity accepted of and agreed to, he muſt not be charged : but his re- 
areſentatives muſt anſwer intereſt from the end of three months for 


other ſums, the ſecurities for which were not agreed to, 


Next Lord Chancellor held, that the balance of a ſtated account Intereft on 
ſhould carry intereſt; that it will do ſo between merchants accounts; e 
of which ſeveral inſtances: but the account having been ſtated long for trouble, 
ago, and no claim made of an allowance for trouble, there ſhould if not deman- 


| x: Cr 70 8 evi | ded, though 
be none now: for it muſt be taken as evidence, that the perſon .. 


though adminiſtrator did not think himſelf intitled to any, as none miniſtrator. 
Was then demanded. . 4 


jones verſus Clough, July 22, 1751. Cafe 177. 


A. the Rolls, 


N the marriage of Thomas Clough an eſtate was ſettled to uſe r 
of himſelf for life, remainders in the common manner. for life and 
When Fobn the eldeſt ſon, and Thomas the younger, came of age, o {ons arti- 
articles were entered into, reciting the ſettlement, and that“ whereas 1 
there was thereby no provifion or portion of maintenance for for younger 
younger children, though ſeveral were now living, to the intent ren ateer 
c | 3 | . | ather's death, 

' therefore that 300 /. may be raiſed, Thomas the father, John the as he by will 
* fon and heir, and Thomas the younger, have taken it into conſi- duly executed 
© deration'and agree, that 3oo/. be raiſed in and upon all or part ate by 
of the premiſes from and immediately after the death of Thomas will with two 
the elder, and to be paid to ſuch younger children in ſuch man- N wy 
ner and form, as he ſhall by his laſt will duly executed direct and TAE — — 
g appoint; and in order to have the ſame effectually done and aſ- power, no- 
ſured, the two ſons do covenant, grant, promiſe and agree ng fs 


ured, | from the fa- 
* Jointly and ſeverally for themſelves, their heirs, Cc. that after ther : other- 


cc 


owner of the 


of for raifing the 300 J. to be paid as the laſt will and teſtament ate. 


5 a Thomas the elder ſhould direct and appoint, and to no other 
r 122 | | | e 


The father. | will, atteſted by t \ itneſſes, particul 
diſtributes this ot e | NY roy * * Cas w7 
—_— 5 HS Pon Jobn 


father's death any part might be granted, mortgaged, or diſpoſed wiſe if by Ae 7h. 1 
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Fuobn dying without iſſue, having ſuffered a recovery of part, 


Thomas became tenant in tail of the reſt, and now inſiſted, tha 
the proviſion, made for himſelf and the reſt of the children, ea 
take effect as not a proper execution of the power, the will n 
being ſuch as would paſs lands according to the ſtatute of frauds, ,j 
the requiſites of which were required by. theſe articles, and the a0. 
dition of duly equal to legally. Wag flaff v. Wagſtaff, 2 Will 268, 
Longford v. Eyre, 1 Vill. 740. 


Sir John Strange. 


Where the owner of an eſtate in land either in law or equity re. 


ſerves to himſelf a power to diſpoſe of it to ſuch uſes, as he by vil 


ſhall appoint, that muſt be ſuch a will, as within the ſtatute of 


' frauds would be proper for a deviſe of land; otherwiſe the ſtatute 
would be entirely evaded : but the queſtion is, whether this is (uch 
a caſe as that, for which the authorities cited are in point? The 
 ſolemnities in the ſtatute are required only in deviſes of lands, but 
it goes no further, Conſider whether the father by the articles « 
will parts with any thing in his power to give. By the ſettlement 


he was bare tenant for life; and by the articles has granted nothing, 
being to take effect after his death. The agreement indeed is te- 
Cited to be between the father and two ſons, and refers to the ad 
of the father by will duly executed: but in the next clauſe, which 
is to charge the eſtate, the two ſons only covenant and grant io 
the truſtees, that this 300/. ſhould be a charge; and it is upon 
their eſtate ; and the intervention of the father is only to apportion 
the ſums: it is not his will, that actually makes the charge: he is 
only referred to as a proper perſon for that. This caſe is attended 
with ſuch circumſtances, that the court is well warranted to go 
far, as they can, to relieve the perſon ſtanding in the place of the 
younger children, eſpecially againſt him who was. to have the bene- 
fit of the articles, but who by accident of his brother's dying with- 
out iſſue turns the tables, as more for his benefit to ſay they (hall 
not be carried into execution, He might have been greatly bene- 
fited by the articles; for the father might have appointed any given 
ſum, ſo as to have diſtributed ſomething to all, and 2900. to T. 
mas. The word duly is in the agreement, as recited, but not in the 
covenant of the two ſons, But it is not neceſſary to lay any greit 
ſtreſs on that ; becauſe, ſuppoſing it was the caſe of the owner of 


an eſtate reſerving to himſelf a power by will without adding uy 


or legally, I admit, in ſuch caſe his act muſt be ſuch, as anſwers 
the utmoſt idea of the word duly, though 21/l is only mentioned. 


But certainly there may be caſes, where the words duly executed may 


not require the ſolemnity of the ſtatute of frauds ; for if no lands 
are given by the perſon making the will, that will will be duly 


executed, though there are not thoſe witneſſes, the ſtatute requires; 


becaule 


in the Time of Lord Chancellor iHxzpwicks. 


becauſe thoſe words muſt refer to the nature of the act, and the 
nature of that which paſſes by it. Yet if the word duly was to be 
conſtrued otherwiſe, there have been caſes, where a court of equity 
under ſuch circumſtances would ſupply it. Sayle v. Freeland, 2 Ven. 


50. which is ſtronger, becauſe there the act referred to was the 


act of the owner of the land, not of him who had no power or 
dominion” over that, which was to be ſo given: and yet it was 
held, a court of equity would ſupply that little circumſtance; be- 
cauſe the intent was fully declared. Here two perſons, who had 
rower to charge this eſtate, have done it by articles, but refer to 
the act of a third merely for the purpoſe of apportioning; and though 
that third happens to. be a father, it would be the ſame as a mere 
ſtranger: if therefore one ſhould charge his eſtate with a ſum, to be 
divided as a mere ſtranger ſhould think proper by will, the neceſſity of 
its being a will conformable to. the ſtatute does not occur ; and 
whether two or three witneſſes, it is ſuch a circumſtance, as, when 
the intent fully appears as in the preſent caſe, a court of equity 
would ſupply. In Smith v. Alton, 1 C. C. 264. it was held good 
in a court of equity, the ſubſtance being performed. How ſtands 
it here as to the ſubſtance ? It is not neceſſary to criticiſe very nicely 
on the import of the word duly: but where a proviſion for younger 
children is thus attempted to be defeated by one, who was a youn- 
ger child, one would lay hold of any circumſtance whatever, on 
which any weight was to be laid: and ſuppoſing the father having 
no landed eſtate executes a will, whereby his intent is ſufficiently 
declared, in what manner this ſhould be divided, it is good, though 
there are not ſuch circumſtances as required, whereby an intereſt is 
to paſs from him. There is no occaſion to conſider, whether the 
whole muſt have fallen to the ground, if the father had made no 
will or appointment, or whether the court would in ſuch caſe have 


307 


interpoſed. for the younger children. There have been cafes, where power to 


a proviſion of that ſort has been referred to the act of a third per- another to ap- 


ſon; which, if not executed, this court has thought proper to direct Point for 


to be equally divided: but that need not now be determined, be- 


cauſe J am of opinion, this will, though executed in preſence of two © 
only, conſidering it as a will whereby the father paſſes nothing at, 


all by way of intereſt himſelf to them, but merel I- ee, e. 

y way of intereſt from himſelf to them, but merely as a col- = . | 
* . . .* . . . * — 5 * 
rant this opinion of the court, that it is a proper execution of this ZZ _ 


lateral perſon, is ſufficient within the authorities mentioned to war- 


power, 


younger chil- 
dren, if not 
xecuted, to 
be equally 
vided, 


A. 2 Wor vai. 


368 CASES Argued and Determined 


Caſe 118. Aſuly verſus Baillie, July 24, 1751. 
Maſter of the Rolls for Lord Chancellor. 
Real ales JILL LAM BARNSLEY by will gave |3000/. not ex. 


legatees, preſſly to the plaintiffs, but left it nominally to his execute 


Mary Pocock, who declared it to be in truſt for the plaintiffs, and 

A diſtinction Covenanted accordingly to pay it. Upon her dying inteſtate, her bro. 
_ ther William took out adminiſtration to her and alſo de Bonis non of 
gatees ; cre- Barnſley, and entered into bonds to the ordinary, the conditions 9 
ditors not ha- which were according to the ſtatute of diſtribution. Theſe bong; 
ving a ight ſtood out during his life, were not put in ſuit, nor any thing 
of adminiſtra- done on them. On his death he made his fiſter Sarah deviſe 
tion bonds. of all his real and perſonal eſtate. The perſonal eſtate of firſt te. 
ſtator not having been adminiſtered as it ought, the bonds are put 

in ſuit againſt the heir at law of Milliam and the deviſee. The 

heir pleaded nothing by deſcent ; deviſee admitted in her plea to the 

action, that ſhe as deviſee of her brother had real aſſets of his in her 


hands, and ſtated particularly, what they were. 


The queſtion was, whether plaintiffs were intitled to the beneft 
of theſe bonds entered into, and on which judgment had been re- 
covered; for that though this demand of plaintiffs was originally 
teſtamentary, it was how to be conſidered as a debt, and theſe bond 
had nothing to do with it? It is now a ſettled diſtinction in Le, 
and Sal. 316. that a creditor eo nomine has no right to have the 
benefit of theſe honds to the ordinary; which were originally in- 
tended only to aid the juriſdiction of the Ecclefiaſtical court, which 
did not extend toſ give remedy. for recovery of debts. In the caſe 
cited for plaintiffs of Greenſide v. Benſon, 6 March 743. Lord 
Cbancellor held, a creditor might, proſecute in Eccleſiaſtical cout 
; tr an inyentory, but could, not litigate that inventory. 


4 1 $f tt | | 

| Por, plaintiffs, p The reaſon, the creditor or archbiſhop cannot 
aſſign a breach in non-payment of a debt, though it is a due coutſe 
of adminiſtration to pay a debt, is, becauſe the archbiſhop's court 
cannot try a debt; though of that there would be ſome doubt, it 
there were not caſes to that purpoſe : but ſtill a jury may try l. 
A breach may be aſſigned before the archbiſhop, that an inventory 
has not been given; which is the moſt minute breach, that can be; 
for a man may ſtill be honeſt. That breach was aſſigned in Cre 
fide's caſe on an action in the archbiſhop's name, and held ſufficient 
toundation to recover in law the penalty of the bond: the obligon 
coming here for relief, Lord Chancellor ſaid, you ſhall have n0 7 
| : | RF 


AC. 


* 


* 


«% 
£8 
* AE. 


Wt C7 4a Hire) © | 
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lee in a comtof equity againſt the penalty of that bond, until you 


have ſhewn, you have paid that debt. 


Two incumbrances were ſet up by Lady Blunt as prior to the 
plaintiffs the firſt a mortgage before the judgment on theſe bonds: 
next a ſecond mortgage made after the judgment, and as ſhe in- 
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ſiſted, without notice of that judgment. Plaintiffs infiſted, though Notice. 


go notice was given perſonally to her, there was to her agent; 
which is the ſame : 'otherwiſe no notice can be proved. Though 
one has the law. of his fide by having the legal eſtate, yet if he will 
by u voluntary act take a thing with notice of another's equitable 
right, it muſt be ſubject thereto; and then the common rule does 
not hold, that he, who has equity and law of his fide, ſhall prevail 


againſt equity alone. That is not the cafe of a purchaſer with no- 


tice of another's prior right. The caſe of Lord Ralonbridge, cited 
on the other ſide, was only this: Mr, Piggut had been concerned 
as counſel to lobk over a title: a great many years after the title- 
deeds were laid before him, the queſtion was, whether he was 
bound to remember every particular caſe of a title, that came before 
him in the way of his practice? He did not remember: the court 
was of opinion, a counſel is not to be ſuppoſed to remember every 
ſuch thing: but there is vaſt difference between an attorney ot 
counſel and an agetit, which is the preſent caſe, being agent for her 
in placing out the money, not merely looking over the title. 


Fir Jobn Strange. 


As to the firſt queſtion conſider, in what light the plaintiffs are 
before the court; whether ill as legatees under the will of Barnſley, 
or as having in a manner annihilated that demand in that light, 
and ſet it up only on the foot of creditors under the declaration made 
by the executrix; who, conſcious of what teſtator intended, and 
that ſhe was only a truſtee for that, declared it ſo: but that is a 
tranſaction on her part only, and nothing done by plaintiffs to de- 
part from any right to follow ſtill the affets of Barnſley until fatiſ- 
faction was attained from one hand to another, and therefore ſill 
to be conſidered in this court as proceeding for that legacy: for a 
court of equity will confider that perſon as legatee, for whom the 
truſt is, The judgment on the plea of the heir is not material; 


but ſince the ſtatute of fraudulent deviſes they have a right to fol- 


low the real eſtate into the hands of the deviſee, and accordingly 
actions are brought on theſe bonds againſt deviſee of the real eſtate. 
Theſe actions are brought on the obligatory part of the inſtrument 
only, as all ſuch actions are. Defendant thereto has a right to pray 
ver of that condition, and plead performance generally ; and that 


Puts the plaintiff on aſſigning a breach. That was not done in the 


(preſent caſe ; but ſhe very prudently diſcharging herſelf from any 
n 4 difficulty, 
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370 A8 E Ss Argued and Determined 
difficulty, farther than as that eſtate came to her hands, for wi; 
ſhe is liable as deviſee. The plaintiffs then will be intitled to hat 


the benefit of theſe bonds in common with others, for whom the 
are ſuppoſed to be in traſt. The plaintiffs are 2 facie legateez, 
or þ 


and as ſuch: the bonds are properly in truſt for them. There 3 
indeed that diſtinction between ereditors and legatees: but I cannot 
ſee, upon what ground it was: however it certainly is not now t 
be diſputed. The plaintiffs are therefore intitled to pray in aid, hy 
in common with all other legatees, and under the judgments ob. 
tained on theſe adminiſtration-bonds to have ſatisfaction as far, 4, 
that will extend under the circumſtances of prior incumbrance.. 
which are. next to be conſidered. fon or 


Notice ts The firſt being advanced long before the judgments on theſe 
agent, pla- bonds, Lady Blunt muſt be conſidered as an incumbrancer prior to 
— an mot. any Tight: theſe bonds can give to come in on the real aſſets of il 
gage, ofa lian the brother. As to the other, which is admitted to be advan. 
__ Judge ced fubſequent to the judgments, it is not -pretended, ſhe had any 
affect the em. Ot ice of theſe judgments intervening : but it is inſiſted, there is 4 
ployer, ſpecial caſe of notice made out to her agent in that tranſaction, 

's | ſufficient to poſtpone} it to the ſatisfaction, which may be claimed 
No conſtruc- as to the judgment on theſe  adminiſtration-bonds, I ſhould have 
genoss no doubt, but that it would be carrying it a great deal too far againſt 
deeds, &c. an agent in general, or counſel, or attorney, to ſay that, becauſe in 
laid before a former ſuit ſuch deeds came to their fight or knowledge, or ſuch 


ö a tranſaction was had in a matter, that could not be 74 hay to 
any thing that Make any impreſſion as to any future event, that ſhould have the 


5 effect of conſtructive notice: that would be too hard to ſay: that 
I an im- therefore was the determination in the caſe cited and other caſes, 
preſion ow Od forbid, it ſhould be conſtructive notice, that they had an ab- 
we memory. ſtract of ſomething of this ſort brought before them, and therefore 
their memory ſhould be charged therewith. But the queſtion 1s, 
whether there is not ſuch a preciſe circumſtance, as is ſufficient to 
warrant the court to conſtrue this to be notice. That circumſtance 
is, what is diſcloſed in the anſwer of Lady Blunt and her agent; 
neither of which pretend, that her agent did not know of theſe 
_ judgments ; and ſhe admits, ſhe employed him in putting it out. 
He knew of theſe: judgments intervening : but thought, it was not 
proper to take notice of it, becauſe he thought, there was enough 
to pay all. It is on that particular circumſtance, and his admitting 
knowledge of it, which is actual notice of that before the money 
advanced, and then in a court of equity ſhe will not be intitled to 

take place of the judgments on theſe bonds preceding thereto. 
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Glue, it was inſiſted, that the heir at law of James Church 12 Dec. 17 50. 


1 : 1 - f | One obligor 
was in this caſe not bound ; and that wherever the heir at law has 2 


the good fortune not to be named, there is no inſtance of that de- gies: the 


bei lied againſt him. . other becomes 
fe& being ſup P 8 | | bankrupt : 
hack Ty though the 
920 LoRD CHANCELLOR. -/ | legal lien is 
| - one, if no 


| 1 . . tiality or 
The grounds of the deciſion in this caſe lye in a very narrow — . hs 


ſs. Lam very glad of this further examination, it giving a great obligee, equi- 
light and ſatisfaction as to the equity, and more than I expected, 13 * 
ſtrengthening my opinion on the firſt queſtion; for there were two againſt both 
jons in the cauſe: : finſt, whether the plaintiff has an:equity to heir and ex- 

recover this debt againſt the repreſentatives of Church? The ſecond, ee = 
ſuppoſing there was, whether there was not» a rebutting equity for the real only 
the defendants. to bar that as loſt by neglect of his oẽ n? My opi- in default of 
nion upon the firſt is ſtrengthened, by what appears in this exami- pros 
nation, though not intended for that; for it appears, the 2000 J. Obligee on- 
borrowed: on theſe two bonds. is confeſſed to have been borrowed in leſs paid, not 
the cout ſe of trade as partners; as appears from a bill brought by 1 * 
the executors of Church againſt Selim Owen; farther alſo, in that to ſue ſurvi- 
very bill the plaintiffs pray, theſe bonds may be diſcharged as af- vor. | 
fectiog the aſſets and effects of Fames Church; ſo that they take it to Soup * 
be of that kind, and that they were liable out of aſſets of their teſtator andpenaliy 
to make ſatis faction for thoſe bonds: which is a very ſtrong corro- gone, the 
botating circumſtance on the firſt point, and is an anſwer to all-the ©noition is 
diſtinctions attempted at the former hearing. But this has alſo given agreement to 
a great light, and furniſhes an anſwer to all objection againſt plain- pay. 
tiff's recovering; vi. whether Biſhop had not been guilty of ſo 
groſs a neglect of recovering, or preventing the repreſentatives of 
Church from recovering, as to loſe his remedy in a court of equity 
as well as he had loſt it at law? Every thing ariſing between Owen 
and the repreſentatives of the deceaſed partner is entirely out of the 
caſe in reſpect of the plaintiff and of Bop in his life; for nothing, 
they could do as between themſelves without: his conſent, could at 
all vary the right or remedy, Biſbop had either againſt Owen in law 
or equity, or againſt the repreſentatives of Church in equity: it was 

all res inter alios acta. Biſhop might indeed by his own act part 
with his right by his behaviour, and rebut his equity, he would 
otherwiſe have: but upon Clve's applying to him to get in the mo- 
ney of Owen, Biſhop tells him, he is content with the ſecurity; 
the intereſt is paid him, and therefore he is not obliged to do ſo. 
A man may make that anſwer ; becauſe he likes. the intereſt, | he, 
$3153 | recelves, 


ls cauſe coming on again after the examination of Mr. Ante . A 20. 
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receives, and has no objection to the ſecurity: but ſurely nothin 

ariſing from thence will bar him from any remedy in law or equity 

Hie has his election. As to the farther requeſt, repeated more than 
once, for putting the bonds in ſuit in his name to recover the Money 
of Owen, Lam of opinion, he was not obliged to do that but upon 
ſuch terms, as he offered to do it, and the only terms on which , 
court of equity would give relief; for I am not to inquire, whether 
2 man might not act more kindly or generouſly. Where a jug 
debt is due, a demand againſt one in law and equity, and apzinf 
another in equity, if a bill had been brought, the court would hay 
_ .. relieved on payment of the. principal and intereſt to Bybep, and 
leaving them to recover that againſt Owen to proſecute that decree 
in Biſhop's name: but no relief would be, until after the repreſent. 
tives of Church had paid the money. The terms, on which Biſky 
agreed to Cliues propoſal, were on paying him off his bonds. That 
is the ſtrict equity between man and man as well as of a court of 
equity; and whether he would have aQed more kindly in letting 
them have his name to put the bonds in ſuit, to regard that, would 
If fri tender Make ſuch ſach remedy very precarious. There are ſeveral inſtances 
not made by of mortgages, where there are many attempts by mortgagor to pay 
— * them off, and reaſonable offers of payment; yet if a ſtrict tender i; 
Rape. not made, the coutt cannot ſtop the intereſt : though caſes may be, 
Where the court would wiſh to do it: that of acting a more gene- 
rods kind part, if mortgagee had taken it, is not what the court i 
to go by. Nothing of that kind was done or tendered to Biſbp,; 
ho offer of payment at all. It is not reaſonable, taking it ſtricth, 
to expect that from any man having two bound for his debt. 4 
man vrho has received his money, is ſafe in all events; therefore 
out of danger however faintly the ſuit is proſecated : but if he had 
lent his name without payment, and judgment had been againſt 
him, he never could bring another action upon that bond, It cer- 
_ tainly is therefore liable to accidents; and a man then truſts the 
_ merits of his demands and of his bond to another: which is not rea- 
If ove obli- ſonable. But it is ſaid, Owen might have pleaded that payment 
E. = was made by repreſentatives of Church: and certainly on the add of 
a law in Parliament for amendment of the law this great difficulty ariſe 
name of dog that if one of two obligors pays off the money, the condition being 


. eited by the day being paſt, and puts the bond or ſuit againſt 
urs Pep 23 in name of A the other may plead, that the other 


2 obligor has paid the principal and intereſt on that bond beſote 
2 3 54 bringing the action; and, I believe, inſtances of that have been, 
extive of de- Of bills in this court for relief: but that depends on proof of the 
jon b CO eee for no may can pl 
is. payment of money vn'a bond at a day or aſter the day but by ibe 
obligor: he cannot plead NN a ſtranger ; for that is demut- 
rable; it is oe phe? he mult pleat” payment” by bimſelf or for 
perſon bound in law to payment, which could not be done in bs 

R | cale ; 
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; caſe ; for by the death of Church in life of | Owen, the repreſen- 
 ratives of Church were to be confidered as ſtrangers ; therefore it 
could not have been pleaded : but 4 it could, and that 
nicety out of the caſe, what would it have brought it to then ? 
only to the equity of the caſe, to compel him by bill here to 
have z contribution, or to pay the whole, if he was liable to the 
whole. A proper bill was depending in this court; and the 
court would have directed, that Owen ſhould have paid, or at leaſt 
have reſtrained him from pleading the payment by the repre- 
ſentatives of Church at law. A bill had been brought by the re- 
reſentatives of Church againſt Owen to call him to an account of 
the debts due on either fide, and compel him to pay. That was 
proper for them to do; and they ſhould have proceeded in that 
3 which it does not appear they did, though five years 
paſſed to the death of Biſtop. Plainly therefore there is no ground 
or a court of equity to ſay, the plaintiff ſhall be ſtripped or re- 
butted of this equity from a partial favour and indulgence to 
Owen and colluſion with him. The terms required by Biſbop on 
their propoſal, is a clear anſwer thereto. Had, they complied 
with them, they might have taken thoſe bonds, and arreſted - 
Owen; which would have been no favour to him. Aftiother 
ſtrengthening circumſtance is, that the executors plainly did not 
think, any thing, that paſſed between Biſbop and Clive, had re- 
butted this equity, or diſcharged them from being bound. There 
was no occafion for them to apply to the repreſentatives of Biſhop 
to put the bonds in ſuit, (which was donch and ber Hofes the 
bankruptcy), if they thought ſach a defence could” be mite. 
They thought themſelves ſtill remaining liable; and I a of 
opinion, they are fo far as not received out of the commiſſioff of 
bankruptcy againſt Owen. RE * 5 


The next conſideration is as to the heir at law. I am of opi- f 
nion, the plaintiff has the fame equity againſt him. In all the | 
caſes where two, their heirs, executors; and adminiſtrators are | | 
bound an a joint bond, and by death of one in life of the other 
the legal lien and action at law has been gone, if a court of 
equity has allowed the equity, and ſet up ths bond, they have 
always ſet it up not only partly, againft the perſonal eſtate and 
executor, but againſt the heir alſo ; becauſe that is a very diffe- 

_ rent caſe from that, which was put; where the heir was not 
named. Here he is named in the condition and bond alſo. Then 
conſider the caſe of Aon v. Pierce, 2 Ver. 480. So Probat v. 1 
Cord; where, though a joint covenant only. not ſeveral, I ſet | F 
it up, and againſt the heir as well as executor. * Jo in Welſb v. Ate, 

Harvey. The ceafon the court has gone upo is, that the bond 
18 conſidered as an agreemegt in writing; and therefore, thou gh 
the obligation and penalty is gone by the legal demand being gone, 
Vol. II. * | 7. e A 
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8 yet the condition, taking it altogether, is ee as an agtee. 

ment in this court to pay the an agreement unde. 
hand and ſeal; therefore in Acbhon v. Parcs the court Conſidered 

that condition as an agreement, and ſet it ap againſt both execy. 

MH 5 tor and heir. There is as much reaſon vg conftrue this as an 
| agreement for heirs to pay as in other ciſes. That is the reaſon, 
though the formal part is gone: but the 55 N comes in ch 
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Ante July 13, JN the Maſter 8 ſpecial report it peared, that the witneſs ty. 
5 the will at the time of this econd examination was not 
n creditor of teſtator ; and it not appearing that at the time of 

=: JD 8 the atteſtation he Was, Lord Chancellor fad. he would not enter , 

_ into a minute inquiry about that, whether he was or no. 
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R. Nicoll by will a 18 Mrs. Oakaver guardian of his 
33 M daughter, who 2 above the age of ſixteen withdrew 
fide, infant's herſelf, IT preferred a petition complaining. of 'ill uſage and ſe. 
— .  verity. Mrs. Oakgver: preferred a petition complainihg of the in- 
* — fant's behaviour, and at the ſame time renouncing all further care 
and trouble, but joined with all the reſt of the daughter's relations 
in requeſting, that ſhe might be put under the care of, and jrafid 
with, Mr. Tracy, who was himſelf a relation: but the infant de | 
ſired Mr. Hexeter, a ſtratger and no relation to the family, only 
a nsighbour of her father 8," might be the privy: of 
CORY p01 \ N ? 
is was: bene to be referred to a Maſter to * . 
the proper perſon. The Maſter reported in favour of Mr. * 
_ eter, chiefly v n the great diſinclination ſhe expreſſed to go to 
Mr. Tracy. ption to the Tepper.” Several _ affidavits were 
read on both fides': it was argued that little weight ſhould be 
laid on the inclination. of infants; for that would be very dan- 
gerous, were they allowed to have the nomination of their guar- 
dian; a OR Lig. t then ply to change his — as not 
Iliking it. 45 
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Thou oh in ſuch a caſe of 4 Gre, awd Jay very little 
weight on his deſire: yet in this of of a(young Lady near 17, above 


the age of h and e Raves perbaps.the c canon. 12 
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bas figed chat 87 f w, for e ns which, hold not here), and 
1 "2 queltipn, not. whether. the court ſhould remove a 
wan, Or, no, that, guardian having. renounced, 
n wich whom the infant ſhould reſide, and who 
ro are of. her education; I think, weight 
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ought. 
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fant having ſo- 


fourteen if male, they are allowed to chuſe their guardian; as is cage land may = 


frequently done on cir cuit, and is the conſtant practice, and what chuſe guardian 
this court frec vent! alls on intants_to, de: though this ſtil} is x 1 if 
liable to any re 1 5 Nee w on made to ſuch choice. But there male: done 
is no itypatation on Mr. Hexeter ; and this is not a, caſe who on circuit if no 
ſhbald Hape the guardianſhip, which Mrs. Oataver will ſtill have, jeaion 

but vn of the perſonal refidence. | TY rap 1 ; 8 


BY © | 

The exception was diſallowed and it was ordered, that the 
perſon concerned in her withdrawing, ſhould not have acceſs to 
her; and that ſhe ſhould not be married without leave of the 
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TEL” t be celleved againſt an annuĩty- bond entered into on Parol evi- 


| "them riape of plaintiff's ſon with Rebecca Grovenor, niece dence admit- 
of Felt X anibers ; | whereby it Was ſtipulated, that the plaintiff 3 a 
during his life ſhould pay 1 50 /. per ann. to the huſband and wife, bond on mar- 
if ſhe ſurvived him. She did ſurvive her huſband : the bill was "755 3 for 


Ine reer n } 1501], per 
to dos e 100/. per ann. upon an agreement, ſaid to ann. 1 che 
e entered Into between theſe parties previous to the marriage; *8'<ement 


was for 1ool. 


wheteb) though the bond was to import payment of 1 50/. yet but the bill 


for Pong giv on the tranſaction the actual agreement was for diſmiſſed, as 
ͥͤͥͤꝙwʒ the aGual agreqment was For Anika,» 
nah e 555 1 74 $5 . ; 1 5 * RE TA N91 70 vate agree - 


The . IN PP ITRE OP 4. 1445 ment to de- 
2258 PF ditt 8 reading parol evidence of this agreement was ceive a mate- 
objectec to. The Court notwithſtanding the ſtat. of frauds ſome- . Party. 
times goes into parol evidence; as where the ſtatute would 
Ay ile be the occaſion of fraud; which was the caſe of Wal- 
1 F 1 1 75 Dec. 11, 1744; where on bill for performance of 
5 
V fe TL Free OTTEnCer 
WR Long rb ne it Of, de endant's ſon; parol evidence was 
wg hs u was ſetting up an agreement to be performed 5 
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| the other part as a conſideration of the former agreement, not 10 
Ante June 10, contradict it. 80 in the late caſe of Legal v. Miller, it did na 
751 contradict, but came in on a new agreement. But it is never ad. 
mitted to eontradict the written agreement, and to ſupport a fil. 
lacious, private one, entered into to deceive the perſon, who had 
the diſpoſal of the wife, as here; this bill being to eſtabliſ , 
fraud to which the plaintiff himſelf is a oY ects artifices art. 
perire ſua, a good rule in morality: It is of publick concern. 

There is no inſtance, where a written agreement on marri, 
notoriouſly between the parties, that this court ever admitted 
evidence to prove a private, clandeſtine treaty that the agreement 
ſhould not avail, what on the face it imported. 


Sir Jobn Strange. 


The ſtat. of fauds ſays, all contracts in conſideration of mar. 

Parol evi. riage ſhall be in writing, otherwiſe void, i. e. if people by parol 
2 — only treat for a ſum of money to be advanced on one ſide and an 
fraud, eſtate ſettled on the other, if not redyced into writing, it ſhall 
be void. However there may be caſes, wherein courts of law and 

equity (and the rule is the ſame in both) will let in circumſtan- 

tial evidence to prevent that fraud taking 'place, which would 

ariſe from inſiſting, that ſomething was got into writing, which 

would. deprive the party of the benefit of detecting that fraud, 

Wien a On a bill for ſpecifick performance of a written agreement, the 
greement di. defendant may inſiſt, it has been fince diſcharged merely by parol 
charged by. between the parties; and that defence will be received. 1 Ver. 
par). 240. on which authority "chiefly Legal v. Miller was deter- 
Ante. 299 . mined ; where I admitted the evidence offered. The fame ob- 
++, jeftion was made there as here, that the written agreement ſhould 
ſpeak for itſelf, and no evidence could be admitted to the con- 
trary: but the court received evidence to the contrary, and on 
that diſmiſſed the bill for ſpecifick performance, and with coſts, 
Welker v. Walker was there cited, where notwithſtanding the ob- 
jection, Lord Chantcellor allowed the evidence to be read: though 
he faid, it might be doubtful, had the defendant been plaintiff, 
for that leſs evidence would ſuffice to rebut an equity than to 
obtain a decree. The preſent evidence offered is not to contra- 
dict the import of the bond on the face of it, but to ſhew that 
notwithſtanding, the agreement was that it ſhould be but 100/. 
which is expreſly contradicting the agreement itſelf: but it is ad- 
mitted, the written inſtrument is, as it was defigned, to appear at 
the original tranſaction. It differs therefore from the caſes, where 

u come on the conſtruction of the inſtrument to abate, what 
ariſes on the force of the face of it. This is in fact ſetting up * 
new agreement. I remember a- caſe of South Sea Company . 
 D'Olf, where by the agreement the Company were not _ l 


in the Tinte of Lord Chancellor Harpwicke. 
in wer for any Hregularity dy ſupercargbes, unleſs information 


«not drawn Bp until on Board the thip-ahd in à great hurry, 
eee by the party; Who. When he 7 Joris 
es, and read it 5 er, found it was ſix months inſtead of two; 
and brought a bill to be relieved againſt that variation in the in- 
ſrument. Lord Ning ſent it to an iſfue: it was tried on a queſ- 
tion, whether it was the original agreement, it ſhould be two in- 
teal of fix mentis. Verdict in favour of plaintiff, that the 
gteement Wis defigned to be in two; and a decree in conſe- 
ſuence of "that" to relieve 'the pläintiff agtinſt any difficulty b 


parol evidence to contradict the very words of the written agree- 
ment itſelf; but it was confidered, that the variation would be a 


fraud, muſt admit it: otherwiſe if it could be got if black and 
white, there would be no relief: from this caſe therefore and 
others, it is proper to receive this evidence ; the weightiof it will 
be afterward for confideration. oo Took 297 


agreement, the caſe, the plaintiff attempted to make, was this. 
That he being a clergyman with about 200 /. per ann. benefice, 
was willing, as faf as he was able, to give into his ſon's inclina- 
tion for the defendant, who had no fortune; he told him, he 
would agree to pay OO J. per ann. and with this propoſal the ſon 
was to go to Wait upon her at her uncle's ; that ſhe roſe in her de- 
mand by ſaying, that her expectations were from her uncle, 
having nothing of her own; that her uncle would be in- 
duced to do more for her, if he did more for his ſon, and 
therefore he ſhould let the bond run, as if it was for Tgo!. 
inſtead of 1607. which would be an advantage for her and the 
children ; that he was angry at the propoſal ; and the treaty was 
in danger of being broke off; but by importunity he was pre- 
vailed on to execute it; but that ſhe was fo far from conſidering 
herſelf as intitled to 1 50 /. that they actually received at the rate 
of 1001. and'ſhe inſiſted on no more, when ſhe became intitled 
to it in her own right. On this foundation the plaintiff inſiſted 
on this agreement in contradiction to the bond; and that the de- 
fendant ſhould not avail herſelf from any thing ariſing on the face 
of the bond againſt her own propoſal, or reject the parol, which 
Was the true agreement: that the anſwer denying poſitively all 
theſe circumſtances was diſproved hy ſeveral witneffes. It was 
begging the queſtion to ſay, that plaintiff came into court on the 
foot of fraud, not of equity. The uncle was not in laco parentis; 
for the had a mother alive at the time: he was only nominally a 
truſtee in the bond, and and ſo not an intereſted party. This 
Vol. II. 7 D agreement 


vas given in ed months ter return home. The inſtrument 


at Variation. T Hat is a ſtronger caſe than this ; ſetting up 


fraud, and therefore the court, which was to relieve againſt 


Jo encoutiter the ſtrength of the evidence of the written 
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agreement was with the. pr ivity of every party concerned in de 


marriage- agreement, the father, ſon, and. intended wife; . the 
uncle whom it was calculated to deceive, having neither con. 
tracted or given any thing on his part, it differs from all the caſe 
on that head in the material circumſtance, on which they al 
turn, that it is a deceit to a party. The uncle then cannot be 
faid to be deceived. Though he has by his will made a proii- 
ſion for his niece, the huſband is not at all benefited thereby 
for it is to her ſeparate uſe. This is like the caſe, where ty 
contract for a ſale, and vendee for fake End hoes deſires 4 


larger ſum than he reall gave, may be inſerted in the COnVeyance: 
ſhould vendor afterward inſiſt, he received no more than ſuch , 
ſum, if it was proved to ſatisfaction of the court, that the req 
agreement was ſuch, and that it was inſerted merely for that 
reaſon, he would be intitled to no more in a court of equity, 
which would interpoſe, 50 if huſband for the fake of appear- 
ances inſerts in his marriage- agreement his wife's portion to be 
double; the receipt given is a waver of any more than 100 
like the late caſe where two annuities of 10/. each was given by 
will executed according to the ſtat. of frauds; but a codicil by 
two witneſſes only, reduced them to 5 /. each: it being alleged 
in the pleadings that theſe laſt annuities had been accepted, Lor 
Chancellor conſidered that as a waver of the 10/. and as a ney 
agreement; and ſent it to a Maſter, to know whether they had 
accepted; ' Where a deed imported an abſolute conveyance, on a 
bill to redeem they have been let in to prove a defeaſance: but 
plaintiff here not only ſhews the agreement different, but alſo 
accounts for it. 1 * 8 


. For defendant. The bill is to eſtabliſh a pretended underhand 
agreement on treaty of marriage to reduce the publick, open 
agreement, to carry an appearance to the uncle with whom the 
treaty was, and on whoſe regulation of it the marriage itſelf de- 
pended ; ſo that he was the proper party with whom to treat, 
and not only nominally a truſtee. There is a material letter 
during the treaty from the plaintiff to his ſon, where it appears 
under plaintiff's own hand, that the uncle had promiſed to do 
ſomething on his part, though the plaintiff thought better not 
to have-it inſerted, but to truſt to his generoſity, concluding with 
bidding his ſon go on to marry, and leave the management of the 
uncle to him. Falſe inducements and ſpecial appearances are 2 
fraud on the perſon treated with on that foundation. There is 
nothing in writing to alter the original bond till in force: writ- 
ten evidence at the time cannot err, nor is liable to defect of me- 
mory as parol evidence, which is hardly poſſible to remember 
preciſely at any diſtance. On that principle was the ſtat. of 


frauds made; which, it would be better and ſafer, if never broke 


* —_ 


in the Time of Lord Chancellor HARDWICEE. 

in upon, notwithſtanding che! ecious argument that it may in 
dome inſtances cer fraud. Though a third perſon's being de- 
Krauded, and indioed to give more than he otherwiſe would, is 
aningredieht, that is not the principle upon which the court goes; 
which is not to endure any thing underhand, derogatory to the 
publick agreement: but this the firſt time ſuch was ever endea- 
youred to be eſtabliſhed by a bill. Sir of. Zeky/l looked on youn 
people payin! their addreſſes in way of marriage. as int ente 
and not Jui Juris.” Inſtances have been even of parties to the 
tranſaction being | relieved againſt the underhand agreement, 
thouph made by themſelves ;*2 Ver. 499. 1 Ver. 475. and other 
— LL 1 


a * 
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f 1 . Sir John Strange. 


"Fit, is the parol agreement, on which plaintiff inſiſts as the 


grounds and foundation of the relief prayed, in point of fac 
made out to the ſatisfaction of the court? I think, it is ſuffi 
ciently eſtabliſhed; and the anſwer, which abſolutely denies every 
particular of this private agreement is falſified by ſeveral wit- 
Tells, corroborated by defendaat's receipt and other acts. 
N £1 45 20 | 
But however ſtrong the evidence may be to falſify the anſwer, 
and make out, the parol agreement, next whether on the whole 
the plaintiff 1s intitled in a court of equity to the relief prayed ? 
The general rule as to theſe private agreements is certainly, and 
admitted to be this; where any ſuch ſtipulations between ſome 
of the parties is to deceive or draw in any other party to the agree- 
ment to do more, than he otherwiſe would, this court looks on it 
in light of a fraud, and will relieve againſt it. 1 Sal. 1 56, P. C. 
$22, 1 Ver. 475, and ſeveral other caſes to prove that general 
rule. But it is ſaid, this differs, the uncle neither contracting 
nor giving any thing; which leads to the queſtion, in what light 
he is to be conſidered? Laying all the tranſaction together, eſ- 
pecially the letters of the plaintiff, I am of opinion, the uncle 
is to be conſidered as a material party to the agreement on the 
marriage, and as one intended to be impoſed on by the private 
agreement of the others. Defendant's whole dependance was on 
him ; ſhe lived and continued to live with him to the time of his 
death; and though probably defendant had a mother then living, 
yet it was not in her power to do any thing for defendant ; ſo 
that the uncle is treated with as proper to intervene in loco paren- 
ts, It is true, he is only named as one of two obligees; nor 
could he be otherwiſe, a party. The bond being only executed 
by the obligor, aſſent of obligee cannot be ſhewn on the inſtru- 
ment itſelf : but he muſt be neceſſarily appriſed of it. But 
from plaintiff's letter to his ſon during the treaty, no one 
| can 


379 


No coft. 


-. CASES Argued and Determined ' 
can doubt but that he confidered-himſelf ag renting 


wenting with a pe. 
ſon, who was in ſome ſhape or other to grovide for His niece out 


of his own pocket. It ſhews.clearly, the unele promiſed to 4, 


ſomething; and it was the plaintiff's om choice, that this pry 


miſe was not inſerted in the written agreement between the Par- 
ties; truſting to the honour of the azncle, whom the fon was 0 
leave to the management of the plaintiff himſelf ; and what the 


uncle did, ſhews the plaintiff acted wiſely in truſting deren, 


they living with him until his death, and by his will he gave al. 
moſt every thing to his niece, very amply anſwwerimg the plaintif', 
.48 Notwith. 


expectations. Though * to her ſeparate uſe, 
ſtanding to the benefit of an huſband, leſſening his expence: ang 
by the will the children, had there been any, are ſufficiently pro- 
vided for. If the uncle had contracted to give ever fo little, the 
private agreement could not be ſupported. ' But fhall the father 


avail himſelf of that circumſtance of its being left out of the 


written agreement, when it was by his own choice? The whole 


ought then to be conſidered in equity as an open tranſaction be- 
tween four parties for a treaty of marriage, and a ſeeret tranſac- 


tion between three of them only in deceit of the fourth. I do 


not ſee why it is not like the caſe of Sir Geo. Maxwel, Eg. Ab. 19. 
where a marriage agreement was deſigned to be = into writing, 
as the ſtatute requires, but by fraud of one-of the parties it is 
prevented. The court does not ſuffer the party, who was the 
occaſion thereof, to come and inſiſt it was void. The court ſays, 
it was a fraud and owing to him, and he ſhall not claim the be- 
nefit of the ſtatute. As I ſee it therefore in this light, (and in 
that I principally ground myſelf on that laſt letter of the plaintiff, 
I cannot be juſtified in lending the aid of this court in carrying it 
into execution. That it was calculated to deceive, is avowed on 
all ſides: whether the plaintiff was drawn in by the defendant 
or not, is not very clear ; it rathes ſeems, he was. One of the 
parties then to this, which I look on as a fraudulent agreement, 
cannot be allowed to come here to have it carried into execution 


for his benefit. Conſequently, the bill, ſo far as it ſeeks to eſti- 


bliſh that agreement, or to be relieved, againſt the payment af 
I 50/. for the time to come, muſt be diſmiſſed. But conſidering 
the behaviour of the defendant, the propoſer of the fraud, and 
for want of the merits in the plaintiff's caſe left to reap the bene- 
fit of it, (for which I am really ſorry). and conſidering the anſwer 
ſhe put in, I do not think proper to give her the coſts of the dil 


miſhon. The plaintiff is intitled to relief againſt the penalty d 


the bond ; but then muſt pay the arrears in a certain time. 


4 | NS . Marquib 
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Marquiſs of Anandale ver/zs Marchionefs of Anandale, Caſe 12 | 
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July 29, 1751. 


TJ "HIS came on upon the Maſter's report upon an order of , ſum deviſed 


reference containing theſe heads; whether it was for the to be laid out 


| intereſt of Lord Anandale; or for the benefit of the truſt eſtate of . N 


the teſtator Vanden Bempde, or of the perſons who may be inti- truſt for a. g f 


tled to it according to his will, to call in the money placed out remainders 


on ſecurity of the Scoteb eſtate of Lord Anandale to be inveſted in % 7. OY 


the purchaſe of lands in England according to the truſt, regard ment ſecured 
being had to the preſent condition of Lord Anandale, who had on A. eſtate NJ 
been found a lunatick ? The will had directed it to be laid out in 3 

purchaſe of lands of inheritance in a particular county of England. noriy. A. 
The Maſter reported, that he conceived, it would be for the be- **2in5 bisage, 


1 


5 


ny ; b ; 
nefit of the truſt eſtate, and of the perſons intitled according to 3 
the wi ſo to do. may be called 
* g A in and laid out NN d 
purſuant tothe I | 
Lord Anandale's property and rents and profits of his real eſtate, be conſidered 


wherever they lye, muſt neceſſarily follow his perſon for his main- oe her pts 


tenance, . &c. as the court ſhall direct. But however, the prin- a proportion 
cipal and intereſt on his ſecurities ought to be confidered as land '2.Þ* Elen 


and as the profits of land in England, and abſolutely under * 


direction of this court, the money being bound by a truſt 2 J N. 

which this court has decreed to be carried into execution, and DEED. Mt 

placed out in mean time purſuant to ſeveral orders in the ST 

names of truſtees, who are to act by direction of this court. Another ſum MN 
I 


For Lady Anandale and her children ty her ſecond buſband.— twat. It is to N 


e ee, e. 


9 . , be Exche- 
The reverſe of this is claimed by Lord Hoptoun. It is a queſtion pe . 


of great value to Lady Anandale and her children, who have no- land, arifing 
thing but what may be the diſtributive ſhare on the chance of 2 * N | 
Lord Anandale's dying in this ſtate and condition, from which juriſdiction in h 
there is no probability of his recovering, and yet in which he Scodand, con N 
may live a long time. The real juſtice as between theſe two 1 N 
funds, his Engliſp and Scotch eſtate, is, that they ſhould contri- land. 4 J. 

bute rateably to his maintenance and perſonal debts, which are a M1 N 
lien on no fund. The ſavings, if he dies in this ſtate of mind, * \ 
will go different ways. By the Scotch law the perſonal eſtate will Æ 3. Jon Ju =: 
be given only to his nephews and nieces, excluding his mother, 9 Ahh pe 
Sc. which would be very harſh; fo that the Enghfh rule is much $4,494 GAS M mM 

ane 


a LET . 


N 


more juſt; for otherwiſe all the income of her fortune will go to 
ſtrangers to them. Both ought to contribute to his maintenance, 


— — 


” 
_ 


in Scotland he is a perſon in his own ſenſes : for his ſtewards then 
under authority from him have g6tic on above four years, and p. 
ceived the whole profits, accounting to no one: though no doubt 
it is ſafe: then a proportion of his maintenance and to pay hö 
debts ſhould be contributed according to the value of that fund 
to this. A lunatick here, reſiding here, having relations her 
and in Scotland, where no cominiititen is taken out, but havino 
money due by his ſtewards acting as if he was of ſound mind 
that ought to be applied to his maintenance, ſuppoſing he hay 
nothing elſe to. live on. The court can order an action to he 
brought by the committee for thoſe profits in the roper court; 
there in name of the lunatick; as was folemnly Ke 
the Houſe of Lords in Morriſon v. Morriſon, Feb. 1749, which h 
very like this; for Mr. Morriſon reſided here, where he had te. 
lations, as he had alſo in Scotland, and 2000 J. perſonal eftat there 
in hands of a-debtor. An action had been brought on it; and 


it could not be recovered for want of authority to bring the 


| 


action. On' petition to Dur Lordſhip an action was ordered, and 
a proxy to appear for him to be executed by the lunatick him- 
ſelf. They ſtated in the declaration his being a lunatick and the 
order to execute this authority; which gave occaſion to the diſ- 
pute. The court below allowed the objection to the action. 
The Lords were unanimous, that the order was right, and the 
action to be maintained. The ſentence was reverſed ; and the 
action went on; and it was held, that if a lunatick reſided in 
France, having an eſtate,” debts, and actions here, the courts 
would not go into the queſtion, that he was a lunatick, to make 
objections to it, unleſs at the ſame time they ſhewed a grant of the 


cuſtody. This is that caſe ; for if the action is brought, it muſt 


be recovered," being ſettled by the higheſt authority to be a pro- 
per action. In whatever country a lunatick happens to, be, the 


care devolves on that country; and you s the rofits ought to. 
ere: but we defire only the 


follow his perſon, which is the caſe h fire | 
ſtri& juſtice, that the two funds ſhould contribute rateably ; they 
now ſtand on very unequal terms; for Lady Anandale and her 
children will not come in. for ſavings there, though the other 
ſide will for favings here. As to what is to be eſteemed Engh/,, 


2 


7 what Scotch, eſtate, 36,0001. is by the will to be laid out in pur- 


chaſe of lands in England, and by act of parliament is ſecured on 
the Scotch eſtate: it is to be looked on as land in England, this court 


conſidering that which ought to be done as done, and purſues that 
notion through all its conſequences: and this even in the moſt fa- 
vourable caſe for conſidering it otherwiſe, and for which the court 


1s ſorry, vig. againſt creditors. In Trelawney v. Booth, money 


borrowed from Mr. Trelawney was to be laid out in land, of which 


the party would be tenant in fee: he died, and his family diſ- 


ede N 


puted | 


— 
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pues it "Your Lordſhip determined, that it 4 
4 imple contract-debt; and Mr. Trelawney, loſt it. Here the 
-outt has eſtabliſhed the will, and deoreed the truſts to be per- 
formed ; then it is bound to be conſidered as land in England. 
The laying it out on ſecurities is a temporary cuſtody, until a 
durchale can be made. Then the intereſt of this is profit of 

Fra in England, under the direction of the court, vix. to be laid 

up fot his benefit. It is truſt money; not a debt to Bord Anan- 

Aab, but to his truſtees. The private act of parliament has 

made no alteration ; it was applied for to authoriſe this court to 

lead out the truſt money on theſe ſecurities during minority, on 

exprels recital that-the end of the truſt could not then be per- 

formed, as no purchaſe then offered: but the act has not deter- 

mined; that the money cannot be recalled. If this court or- 

dered the truſtees to bring a proper action in Scotland to recover 

this money to be placed out in land in England, the courts there 

could not have interfered in the conſtruction of the will or of 

the decree, or carried the truſts into execution, which are all 

under the proper conuſance of this court. They could only 

judge, whether this money was due on that ſecurity, whether 
taken on good ſecurity or no and due to the (truſtees ; and that 

was all, a court of law. could have done here; if it was lent out 

on legal ſecurity, and the money had not been paid, a court of 

law ct u d not enter into the truſts. It was only meant, theſe ſe- 

cutities ſhould be taken as mortgages here; the truſt is not to be 
poſtponed for ever; and there are ſeveral circumſtances to induce 

the court to direct it now. Next as to 3, 200 J. ariſing from a fale 

under the late act of parliament, 20 G. 2. of an heritable juriſ-- 
diction in Scotland, of which Lord Anandale was ſeiſed in fee. 

This, whatever it was originally, is now money, in the Exchequer (; 
here, and is his perſonal eſtate to all intents : and if he died in| 

the mean time inteſtate, muſt go according to the ſtat. of diſtri- 

bution, not by the law of Scotland. Thorne v. Watkins, 30 Oct. ane, 34. 


175%, 
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It will come to this. Here is, by virtue of an act of parlia- 
ment, a {ale of a real eſtate in Scotland, of one judged a lunatick 
in England, and under cuſtody proper for that here. The queſ- 
non is, whether this court, notwithſtanding it is ſuch a ſale au- 
thoriſed by law for publick purpoſes, , will not conſider that as if 
a fale under direction of the court, as of a ſale of timber grow- 
ing on the eſtate, not to change the property of thoſe who were 
to come after; whether it is not part of his real property, and to 
80 in that manner; and whether it will not be ſubject to ſome 

2 ſort 
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ſort of truſt in conſideration of this court? For if the court has 

| £ directed a ſale of timber on the eſtate, or if a ſale of timber i 
VN | made by the committee wrongfully, (which was the caſe in N,. 
Folk), though the court there could not ſet aſide the ſale, yet di. 

rected it to be laid up to be conſidered on the fame foot of pro. 
rty, as if it had remained timber. The conſequence then wil 
be not to give it to the perſonal repreſentative in Scotland, but it | 
concerns the heir at law alone. | 


- — 


For Lady Anandale. But this is a compulfary ſale, and could not 
be made by any ordinary court. The legiſlature did not conſider 
the heirs at law as Chancery does, which will take care of a mere 
poſſibility ; therefore on a direction to fell timber, it is real eſtate, 
and will go to the heir, not to executor or next of kin ; who will 

not be put on a better foot, than if the order was not made, 
This act gives the money in lieu of the hereditament, not confi. 
dering its original nature, unleſs where an intail, ſome caſes be- 
ing excepted; Where the hereditament was affected with pro- 
hibitory, reſolutive, and irritant clauſes, the money was not to 
be paid immediately, but to be laid out in land to be intailed 
when purchaſed, or applied in eaſe of debts ; but wherever not 
intailed, the money is to go to the claimant. 


E contra. As to the 36,000/. this a& of parliament was at 
the inſtance of Lady Anandale and her ſon, and an expedient very 
| beneficial to his eſtate. A ſalutary method during his infancy, 
which will have the ſame conſequence during his inability. The 
reaſon given by the act for interpoſing is, that the eſtate was lia- 
ble to ſeveral adjudications in Scotland, if therefore not redeemed, 
it would be concluſive on the family. It was to prevent a fore- 
cloſure, and taking the eſtate at under value ; which reafon holds 
ſtill. The calling in his money would ruin the Scorch eſtate, and 
open thaſe difficulties. Land in England hardly yields more 
than three per cent. eſpecially when the land-tax is high. It 
Lord Anandale ſhould recover (of which there is no impoſlibility) 
he would not thank the court for doing this. Next the court 
ſhould not, to deprive the repreſentatives in Scotland, iſſue ſuch an 
order as to the rents and profits. He is not found a lunatic 
there; and the court there has the abſolute juriſdiction as 00 
thoſe : otherwiſe a different rule as to that part of his eſtate 
merely from living here. Though it may be true, that the cou! 
there cannot judge of the truſt, ſo far as it reſts on the will, Jet 
mult it look into the act, by which it was to continue thus, while 
both eſtates remain in the fame branch: then the court there 
would have a right to conſider, whether they would permit ſu 


a ſuit by the truſtees, The 3, 200 J. paid in money as the 2. 


i 1 
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cf the value bf the hereditary eſtate, and as the governmen 7 
could nd nothing elſe to ſubſtitute, is given to him abſolutely; 


who had the whole: property in the juriſdiction; ſo that he can 


being turned into perſonal by the legiſlature on peculiar mo- 


channel, in which it was before the compulſory ſale. 


Lonp CHANCELLOR. | bos 2 
This is one of thoſe caſes that' ſhews the union of the two 
kingdoms not yet compleat: and really as the union already made 


has cauſed a greater *intercourſe, than when divided, and more 
frequent marriages and alliances, there happens to be ſuch a com- 


immediately convert it into real eſtate: but this comes to one, 
who has nd will or power to alter it: the court finding that, and it 


tires, ought to put the lunatick's eſtate, as far as it can, in that 


* . 


munication of rights between the two kingdoms, as makes this 
ſeparation of the Jaws and juriſdiction of the courts attended 


with great inconvenience and difficulty: but we muſt take it as it 
now is. I concur with the Maſter in the general opinion he has 


given, that in general it will be for the benefit of the truſt eſtate, 


and the perſons: who may be intitled to the ſame according to the 


will, to call it in. How that is to. be reduced and carried into 
execution, is of another conſideration... It has heen inſiſted on by 


thoſe, who oppoſe this direction, that it cannot be for their be- 
nefit, or if it can, not for Lord Anandale s, becauſe it may tend 


to bring the ſame miſchief on the eſtate, (which the act intended 


topreſerve,) that the leaving thoſe ſecurities and adjudications in 
the hands of the original creditors might have brought, by ſplit- 
ting and dividing it for ſatisfaction of thoſe demands: but it 1s 


carrying it too far in that extent. Conſider it firſt on the original 
nature of this "truſt, ſuppoſing. the money had remained in the 


hands of the truſtees, and no direction of the court had been 
given.concerning it, and the truſtees had taken upon them with- 
out direction of the court, or interpoſition of the act, to have 
placed this money out on ſecurities of an eſtate in Scotland, and 
particularly Lord Anandale's own eſtate ; the truſtees would have 
ated amproperly and without power to do it: and ſtrictly ſpeak- 
ing, this court would have gone a great way, notwithſtanding it 
was in two inſtances done by the court before the making this act. 
How far the truſt was conſidered there, I know not; but it was 
done; and it was thought not, properly ſpeaking, in the power 
of the court to do it, or, if the court could, that it would not 
prevent the inconveniences, and that produced the act of parlia- 


— — 


ment; but if the truſtees had done it without direction of the 


court or of the act, they might have made themſelves liable to 
anſwer to the eſtate for any loſs by breach of the truſt. But un- 
doubtedly notwithſtanding they have placed it out on ſecurity on 

— 3 Lord 
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Lord A 5 ndale's. own eſtate, WHO Was tenant-for life of it, the 
truſtees would Have it in their power to have fue for this by regs, 
proceſs according to the law of Scotland, either to bave the tons 
add profits io applied, or to have x le of theeftate or part of i 
(provided it could be brought Within the rule of their law te. 
ting to bankrupt eſtates), or to have a decree for eapiry of the legs] 
i. e. for redeeming the eſtate. They might have taken all theg | 
. remedies ; and if they had, or attempted to do it, Lord Aan. 
dale or any court of juſtice in Scotland could not have ſaid, theſe 
truſtees, who placed out and appeared to be owners of this, ſhould 
not call. it in, hecauſe when ſo done Lord Anandale would be te. 
nanf for life of this eſtate. No court would have faid ſo; be- 
cauſe not only the intereſt of Lord Auundair is to be confidered, 
but alſo the truſt bf the will, if the court of Scorland could hay 
entered into the cbhfidetation of that truſt; which is to lay ont 
25 in purchaſe of lands, and that even in a particular county, in 
noland, if it could be procuted; which may not always be had; 

and opportunities ate to be taken, when it can be had. All the 
direction in mean time is to place it our on ſecurities. No court 
then Can ſay, chat during His Hife it ſuould remain on ſecurities; 
for ſeveral perſons ade intitled in remainder, and the truſts of the 
will are t6 be regarded. Land may riſe ; and opportunity of 
anch when lower thould not Be loſt. If therefore it hat 
heath Yoke by the truſtees or this court without direction of the 
&, it could not be ſaid, it was not to be called in by reaſonable 
ſexetion of the truſtees or this court. What then has the at 
. | done 5 Wed: 77 772 r nothing ſhould be done 
1 to call it in during his minority, which is expired. It is plan- 
33 4 2 ible enough, The the fame "reaſon ariſes from his inability by 
3 5 inſänity: but on à very diffetent confideration. The one may 


ue, ve, zillature law would end by compatition. of tine. ' Perhaps i 
A, legillature law would end by computation. of time. Perhaps it 
. , bear debate, which would be moſt for his benefit: but 


ON 
— 
% #£* 


continue his whole life, and that ſeveral years: the other, the 
ur 15 47 4 


| VT the direction to the Maſter is in the disjunctive: then I muſt 
1 ee 
FF 


court 
3 
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wan efart/in;Englond; and that the intereſt from thence, 
_— 3 eſtate in Scat lan HOW, yet. as. it is a mere 
N thing, arifing; on changeable urities W. ch ny and 

ought to;be-called/3n, (and it is directed by the will to go as the 

aße af the land when purchaſed ought) muſt 185 confi N 880 26 
partof Lord Ananduk's| perſonal eſtate in England, and be ſo ap- 
ph. Anyiother perfonal 3 indeed, chat he has in Se 7 

nd, Will be confideted- as pe eſtate. in Scotland. Let the 
— — ſettle the proportion for his maintenance and debts e 
che two ee eſtates in Englond and uk bend. 


--The' of ether r part of che queſtion, braught i in but incidentally Lilo Mer foorre toe | 
into the reports is as fo the 3,200 /. whether 5 his . Sol. = axes 
eſtate as allz- next, if it is, whether. in. cotland. 7 * 2 a. 
Now as the taoney' is ig Rxgland, if it comes On a latter, — 
muſt be as part of his perſonal eſtate in Exgland, where 1 it is, and — 
where it muſt be Ame to be placed gut; 9 he died to. === 
morrow, as it is found here, it Must be ſo. But my doubt is, 
whethet it is not as part of vhs real eſtate ; and i to be ſure 
| part of bis real in Sntland; for this act was for pub k policy. 

not mrabing to change or alter the rights of any private per 5 
run for there is an expres ed f all caſes, wher 
e party had not the abſdlute power ove it, "This heritable 


juri — comes not indeed within the firſt proviſion; for it is 

2 pretended, that it was under any ſtrict intel ſo as to prevent 
Lord .Anandale from aliening: but it comes within the other de- 
ſcription, for this juriſdiction was compriſed in thoſe 3 of 


and then is ſo mortgaged and incumbered, that he al gre 
part with or fel, I remember, it was mentioned (though 4 
entered into) in the debate of the juriſdictions as an inconves : ; 
nience, that they were appriſeable by creditors, and therefore 

come into mean hands. If he had been of ſound 

mils he could not alien without conſeat of the i incur brancers, 

though he might alien the equity of redemption: but that would 

not anſwer the purpoſe of the crown. Then there is another 

clauſe ; and taking it on that abſtracted from the former, there 

is a provifion relating to lunatick, fatuous, or furious perſons, 

that Chair, guardian may apply on their behalf, &c. which goes 

farther” than the former, providing that in whatever way ſuch 

perſons are ſeiſed, i in fee or in tail, IS Court of Seſſion is to pro- 

ceed in a way and agreeable to juſtice and nature of the 

caſe... Iſhoyld be glad to know, what the Court of Seſſion would 

havedone, if Aae been found a furious perſon there. Would 

that court, on application, have faid, that this, though riſing 

out of His ceal, ſhould be conſidered as part of his perſonal, 

eſtate, and if he died, to go to his perſonal repreſentative * This 


n tune af making this act and it was not proper jo 


1 


| thelegiſlaturetoenterintoconfiderationoffuchthings: theythougy 


Proper to leave it to a court of juſtice. A man furious, and there. 
e incapable, 3 5 have debts: if the legiſlature had bound i. 
down, and ſaid, the Court of Seſſion ſhould be obliged to lay that mo. 
ney out in purchaſe of land to the ſame uſes, that might be very in. 
convenient: for it might be better to lay it out in paying of 
thoſe debts affecting his eſtate: a man in that condition might 
have a family and younger children, for whoſe benefit it might | 
be applied: it was left open therefore for the Court of 'Sefion t, 
make ſuch order as ſhould be juſt. I am of opinion, that being 
found lunatick here, and this ariſing out of Scotland, in a Cour 
of Equity I ought to foHow the ſame rule and make the fame di. 
rection, as the Court of Seſſion would if found furious there: 
and perhaps the true rule will be to apply this money to diſchary, 
in part thoſe debts; it ariſing out of this eſtate which is the fe- 
curity. That is the direction T ſhall give, and think it would be 
unequitable to ſay, that, when it ariſes out of this eſtate in Scat 
dand, it ſhould be conſidered as perſonal eſtate, and that in 
England, becauſe it happens to be in the' Exchequer in England; 
which would be carrying it too far. It ought therefore to be 
conſidered as part of his real eſtate in Scotland, ſubject to thel 
ſecurities and incumbrances; and ſhould be applied in a proper 
manner to diſcharge of thoſe incumbrances. | : 


Exceptions to 8 EVERAL exceptions were taken to certificate of commiſ- 
certificate of + f 1 * f 
commiſüoners 9 ſioners of bankrupt: but it appeared, that the counſel attending 


of bankrupt. there waved all but one, wiz. that the commiſſioners proceeded 
ex parte, which, it was ſaid, they had no authority to do without 
ſpecial order of the court. The queſtion now was as to the reguls- 
rity of the exceptions. | EA 15 Þy 


| ; 7 Loxp CrAanceiion:” 3% + 
Courſe of the Theſe proceedings under commiſſions of bankruptcy hape been 
Their pro- formed by way of analogy to the proceedings of the court as a court 


ceedings ana- of equity; and whenever an account is to be taken, the court by 
_ co a: its antient conſtitution” is to be aided in taking it by ſome prope! 
in — and Officer, (as Maſters now are ;) becauſe it is impoſſible for the court 
on actions. to take accounts originally; as that would ſo take up the time of 
The reafon the court, that juſtice could not be adminiſtered in other cauſes 
5 org And it is analogous to proceedings at law; for in an action at la 
counts, an account is to be taken by auditors. | Indeed when the auditors 

have taken the account, and on charging and diſcharging the item 

iſſues may be joined; and ſo many iſſues then may be tried; 3 
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| vt law therefore for accounts are ſo few, becauſe ſo long time is 

wired. That being the rule of law, and antient conſtitution of 

he court, the ſame has been followed in proceedings under com- 

miſſions of bankruptcy by referring accounts to be taken by com- 

miſfioners as in cauſes by a Maſter. Sometimes indeed the court 

refers it to a Maſter, but always to ſome proper officer. In theſe 3 

proceedings before a Maſter, the party has liberty to take exceptions mult be foun- 

to. the report: but it is an eſtabliſhed rule, that objections muſt be ded on 1 

made before the Maſter as the foundation for thoſe exceptions; 1 . 

otherwiſe the courſe of the court would be quite defeated : as the varied. 

conſequence would be, that if there were not objections to warrant 

the exceptions, this court muſt originally take that account, and 

then the very end and ground of making the reference is thereby 

defeated. But if on theſe objections ſo taken either the Maſter or commigion- 

the commiſſioners vary the report or certificate, to the matter ſo ers or Maſter 

varied, on which the party has not had a further opportunity of wen without, 
—_ 1 order proceed 

being heard, he may take exceptions not warranted by the objections e parte. 

in ſubſtance the ſame; for then the court will go into it, though 

not exactly and numerically the ſame. There is no ſuch rule of 

the court, that commiſſioners may not proceed ex parte without 

order. They as well as the Maſter may do ſo, if the parties will 

not attend; for the other fide is not to be thereby delayed or pre- 

vented of juſtice. Accordingly the commiſſioners, the proper offi- 

cers, have done ſo, and certified ex parte, and that the objections 

were waved by the counſel ior the objectors; and their certificate 

is proper evidence of it: nor does it appear, there was any ſaving 

of right to take exceptions notwithſtanding theſe objections are wa- 

ved, This is a method to draw in the court to take the account 

minutely on a reference before themſelves, or occaſion a reference 


and fo a further delay. | 


Let theſe exceptions therefore be over-ruled. 


Harriſon ver/us Southcote and Moreland, July 31,175 1. Caſe 1 24. 


LEA to the diſcovery and relief prayed, conſiſting of two Plea to diſco- 
pars. Firſt as to ſo much of the bill as ſeeks to compel a very whether 
diſcovery, whether the defendant Southcote or his late wife was a _—_ 
papiſt? Secondly as to ſo much as ſeeks to compel Moreland to dant purcha- 
convey an eftate purchaſed from Southcote, and to diſcover any of fe 

his title-deeds or writings relating to ſaid eſtate, and to impeach £5 310" 
his title, * 


This eſtate was by ſettlement limited to Soutbcote and his wife 
and the heirs of their two bodies, remainder in fee to the ſurvivor. 
The wife died without iſſue; and in nine days after her death this 
Vor. 1I, 5G purchaſe 


As Es Argued and Determined | 


purchaſe was made, and the inheritance of the eftate immediately 


conveyed for 45001. of which only 1001. was paid by delivery of 
bank-note, and the perſonal bond of Moreland given for the 445, 


to be paid within a year: but the purchaſe-money was after ward 


reduced to 400 I. Sourbcote {till continued in poſſeſſion of the 
greateſt part of the eſtate. WT 


The bill was by Harriſon and his wife in her right claiming thi | 


eſtate as heir at law to the wife of Soutbcote. a 


Fur defendant, The bill is not by a proteflant next of kin under 
the ſtatute of diſtribution, but as intitled by deſcent, ſtating a bat 
againſt which they come to be relieved, vig. the ſettlement, 


charging that both huſband and wife were papiſts at time of the 


marriage and execution of the conveyance, and conſequently the 
limitation to him as ſurvivor is void in point of law; and that after 


| death of the wife he, being conſcious that a queſtion might be 


3 Bac. 799. 


ſtarted, looked out for a proteſtant to whom to convey it, and that 
Moreland a friend of his agreed to appear a purchaſer ; and charging 
ſeveral things to impeach this conveyance, as the conſideration not 
being adequate, Sc. its being done with great precipitation to defeat 
the heir's claim on the diſability, and without giving opportunity ue 
enter the claim at the quarter ſeſſions. The bill is barely for a diſco. 
very on the popiſh acts of an incapacity in ſome perſon, under whom 
Moreland derives. If any title at all, it is a mere legal title; for 
if Southcote did not take under that ſettlement, nor the conveyance 
to Moreland prove good, there is a clear title at law, and nothing 
in plaintiff's way; ſo that they come here on a legal ground ariſing 
fram that incapacity to have a diſcovery of the, incapacity. It is 
now ſettled, that no one ſhall be obliged in this court to. diſcover, 
whether the perſon, under whom he claims, is or was a papiſt. 
There was originally a diſtinction between the papiſt himſelf being 
liable to make the diſcovery and a perſon claiming under the papiſt; 
and there are certainly additional reaſons, why the papiſt himſelf 
ſhould not make the diſcovery, becauſe that ſubjects him to ſeveral 
other penalties and diſabilities beſide that, which ariſes in the cauſe: 
whereas a proteſtant claiming; under a papiſt is liable only to that 
incapacity, which affects his title. But that was very deliberately 
conſidered by Your Lordſhip in Smith v. Read, 18 March 1730-7. 
where the bill was to impeach the defendant's title, as the deviſor, 
under whom he claimed, was a papiſt, and being therefore incapa- 


ble to take was incapable to deviſe it: the defendant a proteſtant 


put in a plea ſtating the act of K. William and other diſabilities 
Your Lordſhip taking time to conſider was of opinion, that defen- 
dant was not bound to. diſcover, whether the perſon, under whom 


he claimed, was a papiſt; that it was a certain rule, eſtabliſhed. on 
good reaſon, that no one ſhould diſcover, what might ſubject * 


ſe 
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ſelf to forfeiture: or penalty; that this act was to be conſidered as a 
penal law depriving the papiſt of the ſame protection of law, he 
would bave, if he was not a papiſt; and that if the bill was againſt 
the papiſt himſelf, he would not be obliged to diſcover it, though 
he ſhould be liable to no other penalty than that incapacity. Then 
there was no difference between that perſon and one claiming under 
bim, ſtanding in his place. In the cafe of forfeiture for waſte a 
perſon is not obliged to diſcover, yet he himſelf did not commit the 
waſte, The diſtinction relied on was, that this was not to defeat what 


veſted, but to ſhew an incapacity for ever to take the thing: but Yu. 


Lordſhip ſaid, it was not ſo; it was an incapacity inflicted by the legiſ- 
ature; that the caſe of a-baſtard or alien, which was argued from, was 
on different grounds; for that incapacity ariſes from the general rule 
of law, to which all the King's ſubjects are liable; ſo in caſe of 
bankrupts ; theſe not being conſidered as penal but remedial ; ſo of 
| fraud attended with forfeiture ; and ſo of civil rights; and there 
never was a caſe ſince that act, where one was forced to diſcover, 


whether the perſon, under whom he claimed, was a papiſt or not: 


therefore Nur Lordſhip allowed that plea, This authority is taken 
notice of ſince in Jones v. Meredith, Comyns 661. There can be no 
diſtinction between the preſent caſe and that, the flaw in defendant's 
title ariſing by reaſon of the incapacity of the perſon from whom he 
claims. There a voluntier was not obliged to diſcover ; à fortiori 
a purchaſer for valuable conſideration ſhould not. If defendant diſ- 


covers-it, it defeats his eſtate by reaſon of that law, which muſt be 


penal. Like the caſe of waſte by the .anceſtor, under whom the 
party claims; an act by which the title is loſt ; he is not obliged 
therefore in this court to diſcover that, which occaſions a forfeiture 
on foundation of miſbehaviour or a crime, or being in ſuch a ſitua- 
tion the law does not approve, and in conſequence of which that 
diſability incurs. If therefore they can make out the fact, they 
muſt do it by evidence. As there was at that time no caſe in which 
a perſon was obliged to anſwer, whether the perſon, under whom he 
claimed, was a papiſt, there has been none ſince. There are ſe- 
veral.caſes where advantage has been taken of theſe popiſh acts, as 
in Jreland; wherever the legiſlature means there, that a perſon 
ſhall diſcover, there is a particular clauſe for it; of which they have 
many caſes: but there are always particular clauſes, So in many 
caſes here, as in the late gaming law, and of perſons trading, in 
Caſe of the Eaſt India Company; which acts ſhew, that without a 
Particular clauſe for it a court of equity will not compel thereto, 


i Loxy/Crancer...on. 
Fart of this bill is on a ſuggeſtion of facts tending to diſcover, 
Whether this is not a truſt; the queſtion therefore will be, ſuppo- 


oy 


391, 


392 


happen, a ſale to a proteſtant ſhall bar. Admitting 


As ES Argued and Determined 
ſing you prevail on the firſt point, whether yet the plea does no 


go too far in covering other matters, i. e, whether this is not a truſ 


or Southcote himſelf and colourable ? 


For defendant. As the plea may be divided, and be good ; 
part and bad in part, it is of no conſequence, It is averred pg. 
tively, that there is no truſt whatever, and that it is a bona fide pur. 


chaſe : and ſuppoſing this plea to be all true (as it muſt be taken 


pro bac vice) it is a bar to that relief prayed. - This will depend on 
the conſtruction of 3 G. 1. which is a material act to many proteſt. 
ant purchaſers. The policy of the act of K. William was to pie. 
vent papiſts having their fortune in land, to induce them by tbe 
difficulties laid on them to ſell thoſe eſtates, and prevent their pur. 
chafing others and laying out money in that ſort of property; fo 
it was thought then, that the credit and influence, land-propery 
gave, was greater than that of money; and to a certain degree it j 
ſo, This invited them to ſell and change the nature of their pro. 
perty. If then a proteſtant purchaſer could not be ſafe in his pur. 
chaſe, the view of the act would be defeated. The exceptions in 


the act are out of the caſe; for it is averred by the plea, that plain- 


tiff had not recovered, nor given notice of his claim, before bring. 


ing the bill, nor entered his claim at the quarter ſeſſions; and this 


eonveyance is inrolled. The requiring the particular ſolemnity of 
ſix months ſhews, the legiſlature requires the purchaſer to knoy, 
that a papiſt is ſelling; and clearly meant to encourage him to fel 
as faft, as he could, leſt the next heir ſhould claim, and to make 
the proteſtant ſafe in buying ; ſo that, unleſs any of thoſe exception 
Adoreland knew 
him to be a papiſt, and that Sourhcore himſelf knew, the objection 
could from theſe acts be made to his title, and therefore determined 
to ſell, and that expeditiouſly : the ſingle queſtion then is, whether 


this is a purchaſe bona fide and merely for benefit of the proteſtant 


purchaſer, as ſworn and averred by the plea and anſwer ? The 
exact value is not material; for the act does not ſay to the full val, 
but full and valuable confideration ; and on that it will not be ſet 
aſide, merely becauſe another would give one year's purchaſe more; 
as Your Lordſhip held in Wildgoeſe v. Moor, and that as to the con- 
ſideration it was only one evidence of the reality of the purchaſe 
If a truſt ean be proved; it falfifies the plea; but it now muſt be 
taken for truth. The vendor's continaing in poſſeſſion was unde 
a leaſe by the purehaſer. Suppoſing Moreland had a good bargail 
if a purchaſe for his own benefit, that will not impeach it. When- 
ever a papiſt ſells without waiting the market; be ſells at a 1ob; 
that is an argument of the fairneſs: the reducing the purchaſe 


money 10007. ſtrengthens the credit and reality of t e purchaſe, If 


an inquiry is to be made, whether it was worth a year's or halts 
year's purchaſe more, it will overturn the at, The value of by 
Be” - 


in the Time of Lord Chancellor HARDwISERk. 


has riſen, as that of money decreaſes : but that will not defeat the 
title of a proteſtant purchaſer merely for his own benefit. 


For plaintiffs. There is a diſtindtion between this caſe and 
Smith v. Read; for as defendant there claimed only by voluntary 
deviſe, if compelled to diſcover that deviſor was a papiſt, it would 
undoubtedly defeat his title : but defendant here has not pleaded 
himſelf deviſee or voluntary grantee, but purchaſer for valuable 
conſideration, from a papiſt ; and has made all the averments neceſ- 
ſary to bring himſelf within the protection of 3 G. 1. therefore is 
fafe, let him diſcover what he will. The firſt part of the plea that 
the diſcovery would be fatal, is inconſiſtent with the. latter, in 
which he inſiſts on being within the protection of the act. The 
tranſaction is under ſuſpicion, and muſt be a truſt from the circum- 
ſtances. | Moreland lived at 100 miles diſtance, yet the conveyance 
was made in nine days; in which time Southcote neither was, or 
could be, reputed owner, nor in perception of the rents. A full 
conſideration was not paid ; nor is the reſidue of the purchaſe-money 
yet paid ; and if vendor cannot come at it, vendee is conſidered as 
truſtee 'for him, and the real intereſt remains in him until pay- 
ment. | 


Lord CHANCELLOR, 


Though in general it is ſo, where vendor labours not under any 
incapacity : it is not in this caſe, for that would be giving an intereſt 
in land to a papiſt, : | 


For plaintiffs, Where an eſtate deviſed is to be ſold, the reſidue 
to a papiſt, that is void, becauſe under appearance of continuing 
the ſale he may evade the act. Here Southcote continues in poſ- 
ſeſion under the leaſe : if this plea is allowed a bar, a papiſt may 
in any caſe protect his right to the eſtate, 


bis, 


Lord CHANCELLOR. 


The general rule is, that penal laws are not to be taken or con- 
ſtrued by equity; and therefore no over rigorous or ſtrained conſtruc- 
ton is to be made in any court of juſtice, much leſs of equity: but 
notwithſtanding that, I am very apprehenſive, if I ſhould allow this 
plea generally, as infiſted upon, I mould lay down ſuch a rule for 
conveying eſtates in the hands of papiſts, as would tend entirely to 
overturn and defeat the operation and effect of this act in caſes, in 
which it ought and was deſigned by the legiſlature to have its ope- 
ation and effect: for the conſequence would be, that ſuch ſort of 

es or contracts for ſales, attended with a conveyance as this is, 
may be made: the real agreement ſhall be, if there is no litigation 

Vor. II. 5 H concerning 
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concerning this in a reaſonable time, it ſhall, be a truſt for the Papif. 
proteſtant heir, then it is a good Sale. This would be the meth, 
J 


if allowed generally; yet the court muſt not make ſuch a determi. 


hatioh, as will break in on former, or on that general rule eſtab. 
liſhed with great juſtice and tenderneſs in the law of England, th 


none ſhall be obliged to diſcover, what may tend to ſubject him o 
a penalty, or that which is in nature of a penalty. Hardly a caſe 
can come before the court under ſtronger circumſtances of ſuſ. 


picion of a colourable tranſackion than this. I agree, it is ng 
ſufficient to ovet-rule the oath. of the defendant poſitively ſworn 
in his anſwer, which 1 muſt take to be true: but it would go 
to require very ſtrong proof: nat that I am now arguing the 


| merits of the caſe. In nine days after death 0 the wife (in which 


time it is very difficult to 1 a reputed ownerſhip) is this 
purchaſe pretended to be made from Squthcate, whom, as it is not 
anſwered, I muſt preſume to be a papiſt ; made without any know. 
ledge or previous treaty concerning it; taking a, mere bond for all 
this'cohfideration-money except io. without ſecurity, other than 
what may be ſuppoſed to ariſe from a lien in a court of equity, 
No man in his ſenſes ever ſo tranſacted, unleſs ſomething was inten- 
ded to be covered by it: nor has any thing more the appearance of 
being colourable than his continuing in poſſeſſion under a leaſe by the 
purchaſer. The reducing the purchaſe money afterward is faid to 
give credit and reality, to the purchaſe ; but I do not take it to be 


{6 It ſhews, they lumped it in an extraordinary manner; finding, 
* * reer Ae 80 r ; 
the conſideration- money to be greatly above the value of the eſtate, 


which would have been an imputation upon the reality of the pur- 
chaſe, they reduced it afterward to give a better appearance; 
which induces great ſuſpicion. It comes on a plea, which muſt 


be taken to be true, as ſtated ; but it is not a plea of purchaſe ſot 
valuable conſideration without notice, though it is to the diſcovery 


and relief botli: and if it had been ſo pleaded, and notice denied, it 


would not be ſufficient in this caſe: becauſe, as it is not pretended, 
that more than 1co/. in part was paid, that takes it out of the rule 
of plea of purchaſe for valuable confideration without notice; for 
if you have not parted with your money, you are intitled to relief 
againſt any ſecurity, you ge. . 


As to the firſt part of the plea, of the act 11 & 12 K. Will. and 


3 G. 1. that of K. Mill. brings a diſability on papiſts, and conſe- 


quently affects all daiming voluntarily under them or by conveyance. 


not protected under Stat. G. 1. The defendant is delivered from one 
part of the danger, which may ariſe from diſcovery of that fad, 


as it-is not pretended, he is a papiſt himſelf, therefore no perſonal | 


diſability can fall on him: but the penalty ſuggeſted is, that if 
obliged to diſcover, that the perſon, from whom he purchaſed, 
3 Fe ag. * — 
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was a pap! ft, 


ought to be allowed. 


But as to the other part of the plea a different kind of queſtion 
les and no ground to allow it either as to the diſcovery or relief. 
Firſt in reſpect of the diſcovery : the defendant has not zindeed 

2 OY? | pleaded 
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| pleaded to the diſcovery of his own purchaſe deeds ; nor cin 


purchaſer do ſo, for he muſt ſet them out in order for his own til 


But on what foundation does he plead this? It impeaches the y 


ſettlement ; for this heir at law is intitled to know, what that fe 


tlement was, and by what means and manner he is diſinherits 


thereby: and yet this plea goes to the diſcovery. of his title-deeq 


There is no ground for that, eſpecially as he has not pleaded hin. 
ſelf a purchaſer for valuable confideration without notice; and f 
he had, all but 1004. part of his purchaſe-money is in his own 
pocket. Then as to what he ſeeks to impeach the title, it is a ye 

general plea, viz. to all the further diſcovery and all the reli 
prayed: by the bill. Now notwithſtanding the defendant's ſtron 
averments in his plea as to the denial of this being colourable, and 
averring that it is for his own benefit, the plaintiff is intitled 9 
ſift him by exceptions, if there is ground for it, to know all the 
circumſtances of this tranſaction, which would be all covered, i 


the plea was allowed as to that; for the plaintiff then cannot excey 
to his anſwer, but muſt be bound by this general anſwer. Next 


as to the relief, it would bar the heir at law of every thing; fo 


though the heir at law is not intitled to come into this court hy 


Caſe 125. 


Demurrer to 
inj unction to 
mandamus al- 
| lowed: ſo to 
indictment, 
information or 


prohibition. 


ejectment- bill to have a decree and account of rents and profits, he 
is in a certain degree intitled ; as if there are any old ſatisfied term 
on the eſtate, he is intitled to bring his cauſe to be heard, and have 
them ſet out of the way, that he may try his title at law on the 
clear right: but ſuppoſing nothing of that, there is a certain degree 
of relief, the heir. at law has, which is peculiar to this, to have an 
order for the inſpection of all deeds and writings' relating to this 


eſtate, to ſee. whether he is difinherited and by what means. If 


this plea is allowed, and plaintiff ſhould come without at all inſiſt- 
ing on the papers, and pray it, he will be told, he comes too late 
for that, and cannot have it; and I think, he would be ſo. 


The plea therefore as to all the other parts, except as before 
mentioned, ought to be over-ruled : then no coſts can be on either 
ſide. But the beſt way is, that as to all the other matters they 
ſhould ſtand for an anſwer until the hearing the cauſe, 


Lord Montague ver/us Dudman, July 31, 17 51, 


EMURRER to a bill charging that plaintiff as lord of the 
borough of Midburſt was intitled to a valuable heriot on the 
death of any tenant within the borough; and that ſeveral con- 
veyances were made to defendants in truſt, to defraud the lord 
thereof, whereas no perſon in truſt for others are intitled to thoſe 


conveyances, praying therefore a diſcovery of thoſe deeds, and an 


injunction or order in nature of injunction to ſtay proceedings on 4 
- mandamu 


in the Time of Lord Chancellor Hazpwickes, 


dumm iſſued to compel the plaintiff to hold a court and admit 
| defendants as tenants, | | he 


Logs CHANCELLOR. 


How can I grant an injunction to a writ of nandamus, and 
that to a nandanms at common law, not within ſtatute 9 Queen 


% - 
* - 


Ame? though I do not know, I would in that caſe. 


For plaintiff, There is a very general demurrer both to diſcovery 
and relief. There are charges in the bill to ſupport the ground 
of equity, ſuggeſting facts done by defendants to deprive the 
plaintiff of the benefit of his ſervices or tenure. It is a fraud, 
if the real owners, who were to pay the ſervices to the Lord, 
ſhould convey to inſolvent perſons. If a leſſee afligns to a beggar, 
this court has interpoſed, though circumſtances may rebut the 
equity. Bills are often brought by Lords for diſcovery of goods 
and chattels of his tenant and ſatisfaction of his heriot. Heriots 
are protected by ſtatute 13 Eliza. Actions of debt have been 
brought to recover againſt fraudulent gifts. 2 Leon. 8, gift to 
defraud a Lord is void. Defendants ought to diſcover, whether 
theſe deeds are really executed or not; for if not, the Lord is 
not bound to admit. This is a queſtion of private property 
affecting the Lord. A bill may be brought to know the reality 
of a bond, upon which an action is brought. Next no perſon 
ought to be admitted in truſt for another. Theſe are material 
facts on the face of the bill, of which plaintiff wants a diſcovery ; 
and whether to defend againſt a mandamus in a matter of mere 

nyate property, or againſt an action at law, it is a foundation 
tor a-bill and affiſtance of this court, whether it is a right in 
equity or at law. Then the remedy taken at law will not prevent 
interpoſition of the court, though they proceed by mandamus no- 
minally at ſuit of the crown. Thovgh 
common law, it is only to try a private right. 1 Wil. 349. is 
very ſtrong for the interpoſition of this court ; and Mo. 820. 
even in caſe of indictments an injunction has been granted. In 
The Mayor of 'York v. Pilkington, a right to fiſh in a river being 
controverted, ſeyeral perſons, indicted by the corporation, applied 
for injunction : your Lordſhip held, you could not grant an 
uuncton, as you would, if action of treſpaſs had been 
brought: yet granted an order to ſtay the proceedings ; which 


2 lame, as is prayed here whether by injunction, or 
rger, 
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If I ſhould over-rule this demurrer, I ſhould open a new door 

of juriſdiction to this court, which, I believe, would afford . 

ſcene of very great inconvenience and miſchief, and bring all the 
corporation and borough-cauſes in this kingdom in ſome ſha 

or other on the foot of diſcovery or relief. This court has n0 

juriſdiction to grant an injunction to ſtay proceedings on a may. 

damus ; nor to an indictment; nor to an information; nor to 2 

writ of prohibition, that I know of. The reaſon is, that 1 

Mandamus mandamus is not a writ remedial, but mandatory. It is veſted in 

oo g K the King's ſuperior court of common law to compel inferior 

bas great lati- Courts to do ſomething relative to the publick. That court hy 

tude therein. à great latitude and diſcretion in caſes of that kind; can judge 

on all the circumſtances ; and is not bound by ſuch ſtrict rules ; 

in caſe of private rights. That therefore muſt be given up, 2 

no colour for ſuch injunction. As to the caſes cited, 1 Wil. 149, 

is quite of a different kind : that did not come into this court on 

the foot of an equitable juriſdiction at all; but the conſideration 

was, whether the court ſhould inforce that return' or not. A 

writ of error will lye on a proceeding on the ſtatute g Queen Amn 

Where they can traverſe: and yet there is no ſuperſedeas to the wit 

of mandamus : but in that caſe it was a ſort of compromiſe, and 

on that the court proceeded, and therefore gave the time deſired: 

but there is no determination that this court would interpoſe on 

that. As to the old caſe in Mo. I cannot go fo far by any means. 

If indeed that came to be mixed with civil proceedings in this 

court relating' to the title of the eſtate, that would be a very 

Where the different conſideration. As to The'Mayor of York v. Pilkington 


der bor tepro. Queſtion of right was depending in this court in order to deter 
ceed by action mine the right; and therefore it Was reaſonable, they ſhould not 
orinditment. proceed by action or indictment till it was determined here: 

and there it came in incidentally. All then, that remains, is the 
Bill of Jie. Jiſcovery, which is ſought in aid of the defence. A bill of 
verylies bo ald diſcovery lies here in aid of ſome proceedings in this court in 
proceedings Order to deliver the party from the neceſſity of procuring 


here or at law ....- i og . * 1 : N 
ar ten cw evidence, or to aid the proceeding in ſome ſuit relating to a civil 


dictment or proſecution of an indictment or information, or to aid the de- 


; 1 fence to it. It is ſaid, this is a mandamus to compel the holding 


for diſcovery à court: but this court has nothing to do to aid the, diſcover) 
whether this upon that. This is a borough ; and the queſtion 1s plainly re- 
Or that perſon . 4 o . . h 
ſo capable to 1Ating to the rights of voting therein as a burgage tenure, Thel 
anſwer an be- it is ſaid, they conveyed their eſtates to thoſe, perſons as truſtees 
not. for them, and conſequently have put them into the hands a 
4 88 1 bs: c 


— 


right depend- the court granted an order to ſtay proceedings, becauſt the 


right, not in- Tight in a court of common law, as an action: but not to aid the 


— bas A A „ fids my w_—' — to... * 
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in the Pime ef Lord Chancellor Hirowicks; 
people not able to pay the duty to the Lord on death of the 
ant, Ik I thould lay it down as a rule;"that'a Lord of a 
manor can come into this court, whenever any one comes to be 
admitted, by bringing a bill to diſcover whether that perſon is a 
nuſtee for another, and whether he is ſo capable to anſwer a 
good Keriot to the Lord, as another perſon might be, that would 
occafion infinite confuſion. If this court was to entertain bills 
of diſcovery, whether this or that perſon was of the beſt ability 
to anſwer the heriot, it would lay ſuch difficulties. on copyhold 
eſtates, there would be no end of it; for this concerns copyhold 
eſtates. And though this concerns a farther queſtion relating to 
the right of voting in this borough, that is a farther reaſon 
againſt it ; as it tends to lay a reſtriction upon that right. I will 
go by Littleton s rule, that it is a good argument, an action lies 
not, becauſe one was never brought. I never knew a bill of this 
kind, and therefore will not make the precedent. Let this de- 
murret be allowed. 4 


un e 


21 1 8 2 | | Fa a ; 
ee gr T Ld Hd Hen om 
. Beard verſus Earl of Powis, Auguſt 1751.  ,' Caſe 126. 


AIs cauſe abated by oo re of Miſs Herbert, one of Where acauſe 
the co endant, and was not te ®Þ*tcd, mo- 


-plaintiff's with the de 

© OE... Mom ” ney may be 
vived. | | ordered to be 
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| paid out of 


Petition, conſented to by the plaintiffs, that the executors unt without 


 revivor upon 


TT PTY by fale or mortgage of a term, and pay it to content: but 
defendant, with a view to putting an end to the ſuit. bot without all 
. MSE if i 7 | parties inte- 

|  Lonn,CHANCELLOR, . 


| By conſent of parties I may indeed order money to be paid out 
of c urt without revivor of the ſuit, where it has abated. I may 
20 ſo far as to declare, that the defendant is intitled to ſo much: 
but the "queſtion is, how much I can go farther as to the prayer 
of this petition ? IT can make an order in nature of a decree on 
motion gr petition, provided it is conſented to by all the parties 
intereſted: but here are not parties to conſent : for as to the 
raiſing money out of the eſtate it concerns the eſtate and thoſe 
intereſted in remainder, it being limited. to the defendant for life, 
remainder to firſt, Sc. ſon in tail, remainder in fee to his wife, 
who is an infant and a plaintiff, ſo that ſhe and her heirs will be 
concerned. How then can I make a decree on motion for ſale 
or mortgage of a term, which muſt be a charge on the eſtate or 
inheritance of an infant ? I can do it by decree on the hearing ; 
but not by order on conſent of theſe parties : and though there 
a private act of parliament, I cannot carry that into execution 
N by 
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But * an account of the eſtate of kuba. 
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Plex of ftatute; Plea of the ſtatute of limitations, not to the general account 


of imitations. yed, but to an account concerning the tranſactions between 

— and his father in his life, averring that if plaintiff hal 
xy cauſe of action againſt his father, IF ORG Gn years by 
2 "ſervice of proceſs to anſwer'the bill. 


15 


Lok p CHANCELLOR. 


The excep- 15 of the ſtatute of limitations covers che diſcovery alway, 
tion therein as Tt is à pretty difficult conſtruction how to apply that exception 
ao merchants jn the ſtatute relating to merchants accounts. It is not, that 


| © defendant may not plead the ſtatute in all caſes, where the ac- 


vidingthe ac count is cloſed and concluded between the parties, and the | 
— wow dealing and tranſaction over. It was not the meaning to hind 
part within the that; but it was to prevent dividing the account betwen © 
ime, part be, merchants, where it was 2 running account, when perhaps par Þ 
; have begun long before and the account never ſettled, f 
perhaps there might have been dealing and tranſaction ; 
within the time of 7 e ee But that is not the ct 
e 210 ; a 
| U 
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That varies not the caſe for ff people voluntarily make gureties for 
themſelves bail ar ſureties for another, they know the terms receiwer not 
and will be held very hard to their recognifance, and not diſ- 5 
chatged at their requeſt to have new ſureties appointed; for then 

there would be no end of it. It does not appear, he could get 

better ſureties. No regard therefore is due to their application; 

uuleſs for benefit of the parties in the cauſe, or ſomething of 

that kind. mad gung. 7109 10 > 
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One charge of miſbehaviour on this receiver, was his letting 
the owner of the eſtate continue in poſſeſſion of part, by whoſe 


going beyond ſea a loſs was likely to happen to the eſtate. 
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Lok D CHANCELLOR. 
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The courſe of che court is, that if a receiver is appointed, Application 
and the owner of the eſtate is in poſſeſhon of part of the pre- ſhould be 
miſes, application ſhould be made to the court, that the owner guet ma 
ſhould deliver poſſeſſion to the receiver; who cannot diſtrain qctiver poſteC- 
on the owner in poſſeſſion, as he is not tenant to him. If fon to receiv- 
g loſs ariſes, it was the parties fault in not applying for a, * 
c 2.11 W383 T | 
Ex Parte Southcot, Auguſt 6, 1751. Caſe 129. 
3. 4040-7 33 {21 3-2 | 
N ee for commiſſion of Lunacy againſt Thomas Lunacy. 
Soatheot, who. was poſitively ſworn to be a lunatick, ſtill Commiſſion 
continuing ſo, now at St. Venant in French Flanders; to which _ ST 
place he was in the life of his father Sir Edward Soutbeot removed lunacy of one 
rem Ghent, as not properly taken care of there. . 
r 5 | the manfion 
Argued,” that the court is not now to determine, whether he is «nd grear 
2 Junatick or not; for that will be ſtill before the commiſſioners. Pat of 
Upon the-affidavits there is ſufficient ground of probability to ek 
iſſue that ; commiſſion ; but then the difficulty is, whether a 
ſubject, who is abroad, can have a commiſſion iſſue againſt him 
in England, which inquiry will intitle the crown to thoſe lands 
and tenements, he is deſcribed ſeiſed of in England. It is dif- 
ficult to prove the lunacy of one, who cannot be brought before 
a jury for inſpection, if the commiſſion is oppoſed and the leaſt 
contrariety of evidence. Next it is difficult to get rid of ſuch 
an inquiſition by ſetting it aſide; for he muſt appear in perſon to 
averſe it. In E. N. B. where one is found lunatick, which is 
Vor. II. 5 K returned 


common caſes are, where both the property. and the perſon, ate 


1 Wil. 701. 
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5 ubject, wherever the per 


| e or governing themſelves, or * r apable 92 8 


not do himſelf a miſchief, may be taken proper care of, and 


this is the caſe of a lunatic ck. The whole management of his 
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f England, appointing a committee of the eſtate 
N rm s granting à commiſſion of 7 ot Ur 
"the ſtatute de Prerog. Regis, but by on 
by that ſtatute has born OP: to ene 
al eneral law of the * to prot e perion tate d 
on himſelf ee e i the 
e : of infants, and of * Laaer N they come do the | 
15515 in their own right as Eſcheats. | , F., NV. B. abit i how 


that the king is to, defend all ſubjects if not capa de. 


attels; which is from the neceſſity, extending to,. the 

00 and the property; and the only way to do it is preſ 55 75 
by the law by commiſſion of i inquiry firſt to aſcertain that he is 
Fnktick, after which being found it is immaterial to the caregf 
oe eſtate, whether he is or is not in the kingdom ; though Fg 


under cate, of the crown, they are not to dependent, as that the 
crown cannot grant one without the other. It is often done,; # 4 

where a receiver is appointed. The law gives this inquiry 50 
two diſtinct views ;. for ſake of the n + or idiot himſeſf, and 
for ſake of the crown's ri ht. The firſt is, that the party may 
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put into proper hands ; which inquiſition, when the derlon; is 
beyond ſea, would be fruitleſs, as it could not have ehe; but 
in the other view it is abſolutlely neceſſary to have ſuch. inguir 
relating to the prerogative of the crown as to theſe lands; in 
England: of which right by the common law, and declared bj 
the ſtatute te prerag, regis, the crown cannot be deprived by the 
perſon's 8 being beyond ſea, ; In the caſe of Lord Menman an iot 


a queſtion as ſtrongly. litigated; and if they thought that 
carrying 5 ee Ta —. do, they would K it: 


eſtate in mean time' 1s in the fi OTs though ſubject to account 


on his recovery. except as to . hat cannot be accounted 157 
4 whic 
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practice 3 11 at an Bd quiſition cannot be iſſued, where 

e perſon cannot be inſpected. There are two forms of theſe | 
& firſt to the elcheator; the principal point of which 
17 t of the perſon ; and therefore is the eſcheator re- 
quire® go in perſon and examine, but there is no production 

to the Jur y tequired : the other is to the Sheriff, which is with 
1 pi fav to the right of the crown ; and thetefore he is 
not requited/to go in perſon, as the eſcheator is. The firſt form 
Nt, ot iſſued for a long time; but the commiſſions, 
e. e 


aft formed according to the laſt ſet of writs, 
q 2 ied? 'by a collateral order to be produced before the 
jury: 


Fr AE Sl 


require the going in perſon ; though that is fre- 
butthatis different from the commiſſion. There have been 
verqi icts without his being produced or ſeen, for though 
thi while eier cannot be had as to his perſon, yet as to his 
eſtate, which will be taken. care of, it may. Beverley's caſe 4 
Cs; makes uſe of an argument from the form of the writ, which 
may be uſed now ; viz. that a man cannot be examined after his 
death: but he ſeems miſtaken as to the reaſon, he gives, why a 
Che ae ion cannot be taken out after his death: for the plain and 
etter reaſon is, that then that care veſted in the crown cannot 

ſc of, fo that the end cannot be anſwered. There is 
no ich ;ve authority, that where a perſon is beyond ſea ſuch a 
commMbn'canhot be had; and it would be attended with great 
difficulty} as in the caſe of a ſon of a natural born ſubject, 50 i 
beyond ea, Who (by 7 Anne is ſtill a ſubject of the crown) 
never Was in England, and becomes lunatick. In the late caſe 
of dir Butler Mentwortb, though a fine or recovery cannot be ſet 
aide on ſuggeſtion of lunacy, yet * is held in C. B. that A 


quently His eſtate deſcended to 7 Rr ee ng - the 185 
of Hier But there is a calc in point of Thomas Richard 
Ef in ane zoth November 1743 ; where application was 
nile thy Francis Sadler, intitled to the reverſion of an eſtate of 
1500. per ann. in Jamaica after death of this infant, who 4 
was nad ho be a lunatick, and refided with his mother in Hert- . e 5 1 <= 
fordſtyre. A commiſſion was directed to inquire into the lunacy ;© _ 2 f 
and Sadler obtained an order from the court, that whoever had 3 | 
the infant, '(hould produce him at the execution of the commiſ- . . £542 = 
ion to be inſpected and examined. The commiſſioners met; a . 4 
jury at a 5 7 #>=0:4 OO 
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| where he reſides, as has often been done in caſes at co für 
2 | „ re FLEW & e JH 


. 14 


CAS Es Argued and Determined 
jury was ſummoned, and proceeded though the infant at in 
appear according to the order, the mother Tecreting him. The 


verdict found, that he was not a lanatitk, püt Judged bitt jg 


proper to take care of his affairs during his fits. Tour Lor 
thought the verdict repugnant, and ordered the cotnmiſfi n int 
Hertfordſhire to be ſuperſeded, and à new comtmiſſion intd 


Uleſex, where he was laſt though but for a very ſhort" time, and 


that whoever had the infant, ſhould produce him. "On affidavit 
that the mother went over to Antwerp to prevent "this, the com. 


miſſion was executed, and the jury Our him to be a perſon of 
unſound mind and not ſufficient to govern himſelf, and the 


cuſtody of his eſtate was granted to Sadler, and that in general 
terms, though it Ae that cuſtody could not operate unleſ 
in Jamaica: which goes a great way, determining ſo far thi 
though not in England, yet might a commiſſion to inquire of 


the Junacy ; and this though there was a guardian*appointed 


who was accountable ; for he was alſo an infaft. A ſubjec 
cannot transfer his allegiance ; the crown has a right to its 
ſubject, wherever he is; can ſend for him over; and then the 


committee of the crown may take bis perſon.” "That is the 


proper method by giving authority in an - amicable way to'bring 
the perſon over, though it cannot be done by fotte.” 80 the 
court has granted the guardianſhip of an infant though beyond 
ſea. Another difficulty mentioned is, that the jury Muff be 
ſummoned by the ſheriff of the county, in which the perſon 
reſides; which is from the conveniency of the neighbourhood; 
but it may be directed to the ſheriff of any part 5 
where the perſon laſt reſided, or to the net edtinty töte pfack 
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This comes before me on very particular circumſtantep, ſie 


law. 


as create doubts, how far I can conſiſtently with the rules of 


and proceedings in this court interpoſe. I had two doubts} firſt 
as tq the fact whether it ſufficiently appeared by affiddvits' befit 
me, tha the perſon, againſt whom the commiſſion'prayed,' wis 
a lunatick, or that the evidence was applicable as to the perſon; 
for as it then food, it appeared only, that two perſons had been 


- : 4 


ſent, over, who never ſaw Thomgs Seuthcat Before, had gone to &. 
Venant, where a perſon, was produced to them as fuch, of whom 
they could know! nothing bur by relation. Pot conſidering whit 
I am to do in the preſent inſtance, being 80 4 Ju ſpe whether 
it is proper 20 put this into e method of inquiry, ing hor 
cluſive that the perſon, againſt whom it is granted, is a Tunatick, 
that is ſufficiently ſupphed by further affidavit, which brings n 

* ; up 
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for this, Pr ovided I ar warrant kth to. do do ih eben brin ings. 
it o the, queſtion of law; as tow hae! Won this, chat 
the, ComnifHoners and J ur. have, A igh t to 1 75 . ih perſon of par 
JV 


M's de fo. They do not always "cauſe Him 0. Pa inſpect the 
deer the fer ain, unleſs 17 dcrable doubt perſon. 
FR 


molt, 0 
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on the; evidence as to his ſanity : ' but they have a ri ht 
pe RN has been determined in this ee, ht if 
e mig 80 Fre Kit proper, he ought to be produced before 


e prior order of this court: and if the e 
TY ody. he 1 is, haye refuſed to produce. hind, e COurt, Cos if not 
dy xtremely, and made them pay coſts.” The Produced 
00 ON 18. was, that in common ſtanding or- 
hy ing 


15 of the. Great [be theſe commiſſions they are to cauſt a The common 
ry of the dn and eber. where he reſides, to be ry: 
1 4 5 OT ny facie carries an evidence, that he is ſup< = neceſlity to be 
a be rehdent in ſome county in England: but notwi 8 in all 
2g this is the common form, and what is uſually and ought = 


ne in common caſes, that does not determine, that in all 
neceſſity 1 be fo. Theſe Commiſſions are of a 


1988 nature: old way was by writs directed either to the The old way 
Eſcheatar. Sherit the modern way, and for a long time, is by Wrin o 
ions in "nature of theſe writs z and ſo it is called, a — pg 

writ. Je dungtico-inquirends. _ Theſe writs were variouſly directed; ; modern, by 
but J cannot find any precedent of a writ to the Eſcheator to in commiſſion. 
quire of the lunacy 51 any perſon, which I take to ariſe from 

hence: the Eſcheator was an officer of the county to enquire of 

the revenue of the crown, and therefore where lands come to an 

alien, or. on. forfeiture, or death of a tenant in capite, to the King 

where, the. guardianſhip. came to the crown, the, writ went pro- 
perly to the Eſcheator to enquire, becauſe it was for the profit 7 

intereſt of. the King, and the Eſcheator was an officer for reve- 

nue of the crown. But in the caſe of a lunatick, where the 

king i is tat take no profit to himſelf, but merely a right ariſing from” 

the care the King as father of his country is to take of all his ſub-. 

jects not. capable to take care of themſelves, there ſhould be no 

ki. to 1 Eſcheator, who, I believe, was not à ptoper officer” 

It is true, that in all writs to the. Eſcheator there is 4 

arch that he ſhould go to the party: : but 1 18 hot to found his 

return thereon, for he muſt, have the Jury belide : whereas the 

he La tl ; Taps . thoſe e! in 15 N. B. and the Regilter, 

| {p64 ene does 


* 


— —ů —„- . — —— —— ᷣ ͤ é * 
= _ * — . 1B = 2 


I — 


— 


466 Cask Argued and: Deteraiined - 


does not direct the Sheriff to go to the perſon: the reaſon ,; 
vrhich diſtinction I cannot find-;. nor does there ſeem, that any 
good reaſon can be given for it. But whatever was the groy 
thereof; the commiſſions have put that out of the caſe ; for tie 
commiſſions (the form of which is printed. in the Regiſter 19) d. 
rect not to go tothe perſon, but to make the inquiry. The ground gx 
turning theſe writs into commiſſions. was, that, as it ſlood by 
law as to lands of aliens, or on forfeitures, or guardianſhi 
where the crown was to have the cuſtody, &c. they might be hy 
writ: to the officer of the King or to the commiſſioners ; and à 
they might be to one or the other, and the commiſſions were 
more large, they fell into that. The forms are various; ſo thy 
nothing ariſes from thence to ſhew the law to be, that the lunz. 
tick ot idiot muſt be in England. Then to confider it on the req. 
ſon of the thing there can be no good reaſon, why, if any ub. 
ject having an eſtate in England happens to be an idiot or lunatic 
but is cut of the kingdom, there can be no inquiry here. N 
inquiry can be made beyond ſea; for it is not to be executed by the 
Commuthoners only, as in taking an anſwer or aſſigning a guar. 
dian, which may be executed beyond ſea, but there muſt be Juy 
to enquire of the fact; Which muſt be of a county in Exglani: 
then if no inquiry canbe here, both the perſon and his eſtate 
would be in a very unfortunate. caſe, and alſo. the King as to hi 
ON prerogative. As to idiots the King has an undoubted Preroga- 
tive; and that prerogative has prevented a great many proceeding 
for the care of idiots, and has occaſioned a jury to find the con- 
ttrary in many caſes; in order to avoid that. But if any ong qu 
convey the idiot beyond ſea, the King cannot have the benefit pf 
the lands and perſon; as he ought. As to dunaticks it would de. 
prive them of; that care and protection they are intitled to fron 
| the King, which he is bound by his regal authority and power to 
exert; for then no ſuch commiſſion would iſſue or care be 
taken, which would be very unfortunate. This whole matter 
mult be inquired before the Commiſſioners, and Jury; fo that m 
, milehief;oan ; ariſe, from this. If they are ſatisſied by clear ev 
dence, that he is a lunatick, they will find ſo without infpcCtion; 
if not ſatisfied without infpection they will make no verdict, or fe. 
turn, that he is not, and there it muſt reſt, nor can any effed 
ariſe from it. Nor is this concluſive; for if he is beyond { 
and is of ſound mind himſelf, the, laying hold ef his lands is no- 
tice to him, that ſuch. proceedings are againſt him, and he mi 
come and appear, or any perſon oppoſing the commiſſion in li 
behalf will be heard, and if inſiſted upon, and zeafonable evidence 
laid, he muſt be then inſpected. I am therefore of opinion, ther 
18 ground to ĩſſue a commiſſion, and that according to the nature 


and circumſtances of the caſe; and that the common form af 
theſe orders is; not evidence of the ſtrict confined rule of 5 
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in che Hime of Lord Chancellor Hanpwoxs. 40% 


guat anno be em,. As to what Lord Calr ſays in Beverley's 
as the-reafon given there is not the right or true reaſon; for 
there wauld be no fruit of a commiſſion of lunacy or idiotcy 
againſt a perſon dead. The next confideration/is in what county 
to be directed; for it cannot be in the common form? I am of 
opinion, it ought to iſſue into Effex ; for there is the manſion- 0 
houſe; which is ſuppoſed to be the place of reſidence, and is con- 

Gdered'as ſuch, as in parochial payments and other caſes; and it 

is better to do ſo here than to find out the county, where he laſt 

was; or the neareſt county in England to St. Venant; this being of 

uſe as great part of the enquiry relates to the eſtate in Eſſex, 

where the manſion-houſe and great part of the eſtate lies. 
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Ex Parte Hillyard. Aug. 6, 1731. Caſe 130. 
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of a debt in equity, it will not be a foundation for a commiſ- 2 be * 
ſion of bankrupte p. 20.7 9 r 2 Aebt in law. 
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x parte Price. Aug: 3, 175 . © Caſe 131. 
JETLEFION to be paid his bill of coſts in taking out a golicitors have 
Lcommiſſion of lunacy out of the fund of the lunatick's a ay on the 
eſtata anch not to be obliged to come under the commiſſion of fand. 
bankruptcy againſt him who took out the commiſſion of lu- 
ihn enn ant fret d eee YEE ny; . 
e e rer ene en 095 Ant 
LORD CHANCELLOR. anne 
rene ir a0 211 | nannt d 11 
Solicitors have this equity allowed to them to be intitled to a 
latisfaqtion out of the fund for their expences, whether it was in 
the way af duit, or proſecution in lunacy or bankrupteyr. 
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N 1750apetition haying been preferred for a commiſſion of lu; Idiotey. 


] nacy againſt Lord Donegal; Lord Chancellor ordered a perſonal 82 3 
ramination, which was'\neceffary, a Caveat being put in. Upon denied, though 
the examination in eourt and aſking him feveral queſtions relative of very weak 
40 his eſtates in Eng/end! and Veland, the ſituation and value wadertandieg. 
thereof,1and his:reaſons for his expecting a great tiſe and improve- 
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ment from the 1rifþ eſtate, to all which he gave very rational an. 
ſwers, but not to any queſtions touching figures, as to which he 


could not anſwer the moſt common, His Loraſbip did not think 


that a foundation to grant a commiſſion. 


June 15, 1751, a new commiſſion was applied for on matte, 
ſince appearing. CE e e 196 4 


Lord Chancellor ſaid, what was done before, was by no means 
concluſive; and in Lord : Wenman's caſe no leſs than three com. 
miſſions were applied for, before he was found non compos. The 
matters ſince appearing were much more material than anſwering 
queſtions of figures, c. ſuch as making a will and revoking it, 
granting judgments, &c. but there having been a perſonal «x. 
mination formerly, he thought, he could not go on now without 


a new inſpection. 


April 22, 1752, Lord Chancellor (aid, an idiot was ſuch, as wa; 


Finding idiots ſo ex nativitate; and therefore the court at common law held, that 


for ſo many 
years, good. 


finding a man idiot for ſo many years paſt was good; for finding 


him idiot. was including, that he was ſuch. from nativity, and the 


reſt was mere ſurpluſage. Lunacy is a diſtemper occaſioned either 


decree the grantee in the deed got a releaſe of the decree from 


hy diſorders or accident; and to one of theſe two caſes were com- 


miſſions at firſt confined : but in ſome. time this part of the 


. prerogative, this paternal. care, was enlarged and extended to 


one, who is non compos mentis: but here it ſtopt, and this at leaſt, 
this court inſiſts, muſt be found to intitle any one to a commiſſion: 


and therefore though a jury finds, that one is incapable of managing 
his affairs, yet ſuch a finding is not ſufficient, but they muſt er- 


preſſly find him to be of unſound mind. In the preſent caſe I alloy, 
Lord Donegal is of very weak underſtanding and of no reſolution of 
mind : but that is not ſufficient for me whereon to ground a com- 
miſſion. If I was to grant any, it muſt be that of idiotcy ; for 
no time is mentioned, when he was of better underſtanding, 


Beſide the petition is in behalf of infants, whoſe remainder 


might by this means be defeated; but this court will take care, 
that an infant ſhall never be hurt by any propoſal that may be 
made in his name. It is objected, that there muſt be a very large 
perſonal eſtate at death of Lord Donegal, and if the commitſiion 
is not granted, he may diſpoſe of it by will: but fraud and im- 


poſition upon weaknefs is a ſufficient ground to ſet aſide a willof 
real, much more of perſonal eſtate z and yet ſuch. weakneſs 


is not ſufficient to ground a commiſſion. There was a caſe in 
Lord Harcourt's time, where, though one could not be proved: 
lunatick, yet from the impoſition upon his weakneſs this court 
relieved againſt a deed obtained from him; immediately after the 


him 
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1 that Lord Harcourt ordered; that he mod not Execute any 
ſaid, tha „ XX 
future deed but with conſent of the Srt. It may be very difficult 
to draw the line between ſuch weakneſs, which is the proper ob- 
.& of relief in this court, and ſuch as amounts to inſanity ; how- 


*ver_ the denying 4 commiſſion does not exclude from felięf 
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againſt any deeds or wills, which may be improperly obtained. 
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Serjeant Prime 
O HN SHEP'PARD having by his marriage-articles co- Lands deviſed 
Fr a ” a. g 7 * RY "IANS. LIC ſo „„ 

venanted, that the lands ſettled on his wife were of the an- (46.0 
ual value of 1, 600 ,. aboye all incumbrances, made his will in performance 
this manner: I do hereby ratify and confirm my marriage- 9 covenant 

3 g oft. ; 25 Nan 5 marriage 

« articles, and I do alſo give to my wife all my lands in A. B. ie; — 

« for life. | | | lands ſectled 

3 on her were 

of ſuch value; 


The wife and her ſecond huſband brought this bill in her right the intent be- 

to have a deficiency in her jointute- lands fupplied ; which was ing that the 

not diſputed: but it was inſiſted, the lands deviſed ſhould be entern 

V , , above. 
Fur Plaintiffs. The lands deviſed are not equal to thoſe covenan- 

ted tobe'ſettled, and therefore cannot be a ſatisfaction. In Eaſtwood 

v. Stiles; June 173 l, the queſtion was, whether a deviſe of an eſtate 

of g e unn, was a ſatisfaction in the whole or part of an 

apregivent 0 ſettle an eſtate of 100 J. per ann.? The Maſter of the 

Rolls ele, kiie repreſeritatives had the ſame election, the teſtator 

had, as the time had not elapſed; but that if the time had 

elapſed; he might Poſſibly be of another opinion: but indepen- 

dent of that he held it no ſatisfaction; firſt becauſe the lands 

were not equal in value to what was to be ſettled; next becauſe 

it was a deviſe of part freehold and part copyhold, and as copy- 


© 


hold'&6uld not be ſettled, and both given together, teſtator could 
not intend a fatisfaftion ; but the firſt was the governing reaſon. 
This was affirmed by Lord King 29 April 1- 32. Where teſtator 
ſays; Igive, he intends a bounty; the fame as if he ſaid over and 
above. It has happened to be determined by a caſe a great while 
ago, that a' legacy ſhould be a ſatisfaction for debt; yet never 
unleſs equal or greater, This can only be a preſumed ſatisfaction; 
and in Caſe of a wife the court does not generally favour fatisfac- 
non, either where it ariſes under articles or dower at common 
law. Lawrence v. Lawrence (2 Ver. 365. Eg. Abr. 219.) all 


2 of ſatisfaction ariſe from a ſuppoſed intent; but it is clear 
nm this Will there'was no ſuch intent, it confirming the articles 


expreſſly, 7 
Vol, II. 5 M | * 
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For Defendants, Executors, and Legatees. This Is not a caſe of 
ſatisfaction, but of e Satisfaction is, where as 
thing given in lieu of another; always means an equivalent. i 
which caſe it is attended with ſeveral rules, as to the value, and tha 
it muſt be total, not in part, &c, whereas performance may be 
in part, Lecbmere v. Lechmere. It is a performance by gettin 
the very thing itſelf. Wilcox v. Wilcox, 2 Ver. 558. Blanqh v. uu. 
„ Adte 1. more, 2 Ver. 70g. 1 Vil. 324. Lee v. D' Aranda*, Hl. 1746-1 
though partial, it is ſo far a performance. 1 
Another queſtion was made upon Nen 'sfurther covenant. 
which recited, that as he was to be abſolutely intitled to all hi 
wife's perſonal eſtate, in conſideration of the faid portion and 
' perſonal eſtate, and for making a further proviſion for his ſai 
wife and'the iſſue of the marriage, he covenants in reſpect of an 
ſum, that ſhould come to her afterward, that he will then make 

a further ſettlement upon her in the ſame proportion of  ro0/. 
ann. for every 1000 J. and ſo for a leſs ſum; and that if he ſhould 
die in her life without iſſue, or if ſuch iſſue ſhould die in her 
life, then ſhe ſhould be paid back a moiety of all ſuch ſums, x 
he ſhould receive as her portion. They had brought a bill for u 
account, of what ſhould be due to her out of her grandfather 
_ ' Chaplin's eſtate, and obtained a decree for it: but he never ade 
under it, and refuſed to accept 400 J. part of the ſaid eſtate, which 
was offered him by the perſon, in whoſe hands it was. The 
queſtion was, whether the plaintiff's wife was intitled to have: 
further jointure of 40 J. per ann. and alſo to have a moiety r- 
turned to her out of his eſtate ; it being” infiſted for defendants 
that ſhe was not ſo intitled, as her huſband had not in His life ac- 
tually received it ? | hae NEED 


IA 
Lord CHANCELLOR. 3 
This is as extraordinary a caſe to come into a court of equity 
to ſupply the deficiency of a jointure or ſettlement, as any that 
has come into the court: yet the ſame rule of juſtice muſt pre- 
vail, and if a huſband upon his marriage in confideration of di 
parity of years or any other perſonal conſideration. will make 
very large ſettlement, whatever that is, the parties claiming ur 
der it, whether wife or children, are intitled to have that cartiel 
into execution according to the intent, notwithſtanding the hul- 
band has agreed in an extraordinary liberal manner, beyond wil 
is the rule. I muſt therefore go by the fame rule, as if the {t- 
tlement was made in the uſual terms. LING 


As to the firſt queſtion the defendants do not diſpute,” but thi 


notwithſtanding the largeneſs of this ſettlement the 3 
2 i 
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aled to have any deficiency of jointure on the foot of the co- 

venant ſupplied and made good: but inſiſt, that the court ought 

to conſider, and according to the rules eſtabliſhed to allow the 

lands deviſed to be either a ſatisfaction or performance, or at leaſt 

part · performance, of this contract, and to go fo far as they may 

in point of value to make up the deficiency. If the court can in 

any caſe do that, they ought in this; but I am of opinion, that 

if allowed in this caſe, I ſhould make a precedent not agreeable 

to the rules eſtabliſhed, and which might be of ill conſequence 

and inconvenience in other caſes. The ſame rule of juſtice there- 

fore muſt prevail in this as in others. The huſband was bound 

by his contract to make the jointure, then ſettled to the value of 
16004, per ann. this was therefore what ſhe had a right to as a 
urchaſer ; and whatever aroſe from thence was her own eſtate, 

which ſhewas intitled to as a debt from her huſband to her. Then 

to conſider what he has done by his will. In the very firſt clauſe 

he ſeems anxious for and to take care of her; therefore it cannot 

be imagined he intended to prejudice her. The huſband's cove- 

nant, that theſe lands are of ſuch annual value, does amount 

to a covenant on his part to ſettle and make good to that extent in 

caſe of deficiency ; for ſhe might have damages: therefore it has Caſes of im- 

been argued, that when the huſband by his will has given lands fie fatifac- 

of the ſame or in part of the value, that is ſo far a performance of wer wiſh 

his covenant ; for that he has by that act ſo far made it up. It formance of 

is compared to caſes, where a huſband covenants to ſettle on the * 

eldeſt ſon of the marriage, and lets lands deſcend to him in fee; 

which is conſidered as a performance ſo far; and where huſ- 

band covenants, and dies inteſtate, which was held a leaving to 

his wife ſo much; becauſe whether left by will or to go by the 

rules of law it was the ſame and a performance; and indeed it 

was a ſtrict performance. So where lands deſcended to an heir 

at law, who claimed in place of his anceſtor a ſum of money to 

be laid. out in land. But I am of opinion, this differs from all 

the caſes that have been of that kind. It has been conſidered, 

whether this is to be taken as a queſtion of ſatisfaction or of per- 

formance: andpoflibly it may be more properly conſidered as a que- 

ſtionof performance or part-performance: but in my opinion this is 

not ſtrictly any of thoſe caſes. It is a queſtion of conſtruction of a 

will, and of intent of the huſband therein. All the above- 

mentioned caſes have been of implied ſatisfaction or preſumed 

performance, where the huſband or -father has done nothing, as 

in the ſuffering lands to deſcend without any declaration what 

way he intended they ſhould go. The court was there to con- 

ſider from circumſtances, whether there was ground to imply or 

infer a part- performance, the perſon having ſaid nothing: but 

here is a will made, and therefore the queſtion is upon the con- 

ſtruction of that will, and the intent to be put on that conſtruction: 


and he could not intend to give theſe lands thereby as a ſatisfac- 
tion 


in 
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directed of the deficiency of the jointure; and, whatever i 


part of this ſettlement; and on that I have had ſome done. 
but on all the circumſtances I am of opinion, ſhe is intitled 9 
what the plaintiffs infiſt upon: that is the meaning of the, 


400 /. or whatever elſe ſhall be coming under this decree, is ty 


is objected, where is the harm? and that it is unreaſonable, ſhe 


there had been a ſon, and a decree for this, and the wife had 


Whole money as her's in point of law by ſurviviug her _ 


ASE S Argued and Deterfiihed 


tion for what ſhe was' in ſtrictneſs of Law, Intitled to under the . 
ticles, but _ as an acctittiulated bdunty over and above. 
is the ſame, as if he had repeated every idta in theſe articles, yy, 
ſaid,” that every clauſe therein ſhould be performed, and the; 
ſaid, I alfo give her ſuch lands. An inquiry therefore muſt h. 
ti 
miſt be made good out of the eſtate of John Sheppard. © 


As to che next queſtion it is perhaps the moſt extraordin, 


ce 5 5 aca. 60 e 


articles, and it is impoſſible for the court to get the better of i; 

There was at the time of the ſettlement a proſpect of further 

ſums, to which the would be intitled, and was to have this further 
ſettlement in confideration of 'it.. The queſtion is, whether this 


be conſidered as ſome part of the perſonal eſtate of the wife, 
in conſideration of which ſhe was intitled to this further ſettle. 
ment, and to have a moiety returned her. That depends on the 
covenants ; there is certainly a variety and ſhortneſs of expreflion 
in the clauſes ; but I muſt found myſelf originally on the reciti ; 
in the articles, of what was the agreement, which has ven ; 
general words, and is expreſs, that the huſband ſhall be intitled 
to all the perſonal "eſtate of his wife abſolutely. That muk k 
mean, all, whether in poſſeſſion or action, that ſhe became in- : 
titled to during coverture, and which he might in her right have 
had, if he had uſed diligence for it is within this covenant, 
Whatever indeed came after the coverture was determined, 
which ſhe had not poſſeſſion of nor was intitled to before, would 
be her own eſtate. The decree alfo has expreſſed, that he ſhould 
return a moiety, not only of what he. ſhall have received, but of 
what he ſhall become intitled to, in her right. He clearly was 
ſo intitled to what was to riſe out of Chaplin's eſtate, in law in 
her right, and in equity by way of abſolute property, and which 
nothing could defeat him of: there is no ground then for the 
court to ſtop ſhort, and draw the line at his actually receiving it. 
He might: it was his lacheſs in not carrying on the decree. It 


ſhould have ſuch a jointure and a moiety returned. But notwith- 
ſtanding the ſhortneſs of the covenant which is for ſecurity of 
the wife's jointure, yet upon the recital the further ſettlement to 
be made on any further part of the eſtate coming in, was to be 
made not only on the wife, but on the iſſue. Then ſuppoſe, 


faid, ſhe would claim no additional jointure, but claimed the 
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no had not received it, that ſon would have a right to oppoſe 
he was by this agreement intitled to have it ſettled 
in tail, and that his mother ſhould not run away with it: 
ſt have ſo decreed upon: theſe articles and a bill b 

that ſon. If ſo there muſt be the ſame conſtruction in bot 

caſes, there being no, diſtinction between what it would have 
been, if there was iſſue, and if not: and this was the intent 
of the articles. The plaintiffs therefore in ſtrictneſs of right are 
intitled to that decree. 2 | | 


Scrafton verſus Quincey, July 2, 1752, Caſe 134, 
Sir Jobn Strange, for Lord Chancellor. 


HP plaintiff came into court under a mortgage-deed in Deed of ap- 
Sept. 1746, to be paid 50o/. advanced by him to Thomas l 
Robertſon, and intereſt, or to have the eſtate fold, and to be paid dleſex purſu- 
W nag 3 erin aformer, 


| to 

The objection thereto was, that Robertſon had no power to —_— fab- 
convey to the plaintiff, becauſe he had before properly conveyed edu 
or appointed the premiſes for benefit of others; for that by deed before i. 
and fine in 1742, this eftate was ſettled to uſe of him and his | 
wife, and afterward to ſuch uſes as he and ſhe or the ſurvivor by 
deed or will mould appoint. This power was by a deed in 1744, 
executed by the huſband and wife, and appointments made there- 
in for the benefit of the defendants; who therefore claimed prior 
to the plaintiff's mortgage in 1746. 


It was anſwered, that the appointment of the uſes of that 
deed and fine cannot be ſet up againſt the plaintiff, becauſe the 
premiſes lie in Midaleſex, where there is a regiſter act, by which 
this deed of 1744 will be void againſt the plaintiff as not being 
regiſtered until 1748: whereas his incumbrance was regiſtered in 
1746 immediately after the date. | 


For Defendants it was argued, That this deed in 1744 was not 
of ſuch a nature, as was required by the ſtatate to be regiſtered ; 
and was compared to the caſe of a deviſe of Copyhold wanting 
the formalities in the ſtatute of frauds ; which ſtatute has very 
general words; yet, though ſuch deviſe has no atteſtation at all, 
it will paſs; becauſe it paſſes not by the will, but by the ante- 
cedent ſurrender; which ſhews, this court will take into conſi- 
deration the natufgißf the inſtrument to ſee, whether or no it is 
within the act of Parliament. That is indeed the caſe of a will, 
this a deed or conveyance: but not a deed or conveyance within 
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but it is a mere power of appointment, and 


- 


the ſtatute, for the defendants derive, no le aer the day 
but it is a me Wer Init as a will. 
therefore will have prior title. ee e deinen Df wr | 
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Conſider the intent and meaning of the act. This gase 
clearly within the miſchief recited ; for here is a perſon in 1746 
lending out his money on land ſecurity, and what is to de. 
feat him, is a deed in 1744, prior to him. He is clearly the yer 
perſon intended, being by a ſecret, or pocket deed to be defeats] 
of the incumbrance, he 45 advanced his money for, and taken 
care to regiſter. He has uſed all due diligence required by the 


ſtatute, and is therefore prima facie intitled to the relief prayei. 
Next to conſider whether the deed, or inſtrument is of (uch-, 
nature as to be within the proviſion of this act. The words ar 
general, all deeds and conveyances. This is undouhtedly a be 
was executed as ſuch; and conveys ſo as to affect lands, tenement, 


and hereditaments; becauſe thoſe claiming under the execution a 


the power claim under a deed; which, as far as it can operate, affeds 
lands, &c. But it is ſaid, this deed is not to be conſidered as aſeparat 
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Injunction a- 


gainſt uſe of a 
market refu- ' 


ted. 
Remedy at 


title at law 


conveyance, but only the execution of a power; and that all of i 
 ariſeg, under the deed in 1742. If that conſtruction was, ta pr. 
vail, there would be an end of the regiſtry and, of the act f 
Parliament; for by this means a ſecret, deed might be ſet up 
defeat him, who had regiſtered before, ,., This then being a con. 
ceding power in another deed, is within the, intent of; the ſtatue 
and common underſtanding ſuch an incumbrance, as ought t 
have been, regiſtered: otherwiſe an innocent; perſon. induced 40 
lend his money on land ſecurity would be: defeated. The plain 


' 


tiff is therefore to be conſidered as a prior incumbrancer. 


.veyance, actually. affecting the lands, though in virtue eff r- 
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law. If after Lord Chancellor refuſed it, ſaying this was a moſt extraordinary 


attempt, of which he never knew an inſtance before. The plain» 


<lablited. tiff has ſeveral, remedies ; there may be a Scire facias in the name 


of the crown ' to, repeal letters patent granting a market ta the 
prejudice of his, market a DEANS: doe nein weekend or without 
the aid of the crown he. may have a common action upon dle 
caſe for the prejudice. to his market; whereas, the plaintiff come 
VVV 
confuſion would it cauſe to bring all the perſons, who uſe 25 

| I : market 
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irt; ine contertipe upon the injunRion ; and to what pur- 
poſe? Ifan any edſe this court otight to interpoſe it would be after 
th ib was eſtabliſhed at law ; which is not done here, though 
there are ſo many means of doing it. Injunctions are granted to 
niet in poſſeſſion, as at the time of filing the bill and three 
rears before: but that is drawn from the equity on the ſtatutes 
of forcible entries. Upon the equity founded on that ſtatute, 
where thete has been ſuch poſſeſſion for three years, this court 
will prevent before hand: but there is no ſuch ſtatute in this 
caſe: it is founded on the common law, which gives the above- 
mentioned remedies. This court will not interpoſe before the 
title at law is eſtabliſhed : though I will not ſay, that even then 
the court will not interpoſe, becauſe of the inconveniencies. 
d beni 4 ain | 
LY TEWQ 11 % % D 
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ben ale Lewin, Jh by 175% ec 15 
hay WIN havin 'A wife and two children, by will gives an an- Annuity by 
--nuityof 1207. to his wife during her natural life, payable will to wife 

half yearly, ſubject to limitations over if he had a ſon, &c. af- * 

terwand directs his executors to purchaſe, if they could, the ſaid of aſſets not 

annufty of 120 /. in government ſecurities of ninety- nine years or abated in pro- 

ſome tler longer term: if they could not do that, his executors . 

ſhonld purchaſe lands of 200“. a year value to be ſettled fo, as that upon the in- 

the ſaid annuity ſhould: be to his wife free from taxes with re- tent of teſta- 

mainderd Oer! He directs, that if he ſhould leave any child“ 

living a His death, his exccutors ſhould out of the profits of the 
reſidue of his eſtate pay to his wife 30 l. per ann. for maintenance 

of ſueh child. He gives legacies to fome collateral relations and 

friends, and all the reſidue of his eſtate both real and perſanal to 

be put Gut to and for the beſt advantage for every child and chil- 

dren at Bis death, equally to be divided ſhare and ſhare alike, to 

be paid them at their reſpective ages of twenty-one or marriage. 


This bill was brought by the wife for payment of her annuity 
and arrears, inſiſting that though on deficiency of aſſets the ge- 
neral principle was againſt the plaintiff, whoſe annuity would 
abate in proportion with other legatees according to later deter- 
minations, yet conſidering the perſons for whom this proviſion 
was defigned, a wite and children, and the particular manner in 
which It 18 given by the will, it ought not upon the deficiency to 
ſhare'thefate in common with the other pecuniary legatees. This 
annuity is in nature of a ſpecifick legacy; for that is not confined 
to what is called, an individual legacy exiſting among teſtator's 
Property at the time of his death, but includes alſo any thing to 
be purchaſed by his executors. The other parts of the will 
thew, he did intend, this proviſion ſhould be clear of any deduc- 
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rects the maintenance out of the profits of the reſidue, which 
conſtitutes a remainder of the perſonal eſtate after firſt taking out 


cond or general reſidue after taking out the intermediate legacie, 


being a deviſe of any thing the teſtator had or intended to hy, 


joyed, conſidered it as ſpecifick: nor has a wife or children any 


this, that after this arinuity, he has directed maintenance for hi 


ded among them until twenty-one or marriage. 


CASES Argued and Determined 
tion whatever. He has made two reſidues ; firſt where he d. 


this annuity or the fund to purchaſe this annuity; and then à fe. 


For Defendant. This is no ſpecifick legacy in any light, ng 


during his own life, but a general deviſe of a ſum of money gy 
of his perſonal eſtate to be laid out to particular purpoſes : ny 
has the court ever from a form, in which a legacy is to be en. 


preference ſo as not to abate in proportion with other legatees, 
In Brown v. Allen, I Ver. 31. was a very ſtrong circumſtance to 
ſhew intent of teſtator to prefer one legatee to the others: yet on 
deficiency he abated in proportion. This is not to be confidere{ 
as two reſidues of his eſtate, but as one; and amounts only tg 


children out of the general reſidue of his eſtate; then gives pe. 
cuniary legacies; and then directs, what ſhould be done with the 
principal or capital, if any, which he did not intend to be diyi- 


' Loxd CHANCELLOR. 


All theſe teſtamentary cauſes depend on the particular pennin 
ofthe will or marines Por the . lich is he i 
lected out of the words of the teſtator, and the order in which 
He has placed them. It is certain, that the placing the 
words or clauſes in a will in different orders does often not 
induce the court to make a conſtruction to vary the in- 
tent of teſtator, but that notwithſtanding the clauſes are place 
out of time in the will, the general rules ſhall prevail; 2 
the court ſtill lets ſuch rules prevail on the whole, leer will 
are commonly inaccurately made, teſtator being conſidered a 
inops conſlii. But this is a very ſtrong caſe to ſhew, that this an- 
nuity, and the fund for it, was intended by the teſtator to be 
preferred to all the other legacies in the will. It is not ſuggeſted, 
that either the wife or children have any other proviſion; and 
when a man is ſo fituated, as he was, and (as appears from other 
words in the will) having a profpe& of more children, and n 
proviſion by ſettlement or otherwiſe under which his wife « 
children could claim, it was natural for him in making a diſpe- 
ſition of his eſtate fo to give it, that their provifion ſhould be il 
the firſt place, and not to abide by the contingency of his eſtat 
producing more or leſs at the time of his death, and of ſharing u 
Proportion with others, ſtrangers in blood though friends to " 
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have been caſes in this court, - in which annuities in general 
have been fo conſidered ; becauſe it is a direction of the 
teſtator, that his perſonal eſtate ſhould be a fund to anſwer 
that. I believe, the firſt caſe, 'in which that was broke in 
upon, was by Sir Toſeph Jekyl, when he was firſt Mcft-r of tie 
Ralls, in Alton v. Medlicot, where there was not a gift, but a di- 
rection in the will to ay ſo much out of the perſonal eſtate to 
purchaſe an annuity; which he held a pecuniary legacy and to 
abate in proportion. Afterward the court conſidered, that the 
diſtinction was extremely nice between ſuch a direction in the 
will and a gift in the will of that annuity out of his perſonal 
eſtate; that in ſenſe and reaſon it amounted to the ſame thing; 
therefore, and as the court endeavours to favour equality, there 
has, been ſince, I believe, a determination, that even an annuity 
by will, out of perſonal eſtate by way of dire& deviſe or legacy 
hold abate in proportion with pecuniary legatees: but ſtill that 
is only in general caſes ; for the intent of the teſtator on the con- 
ſtruction of the will muſt be followed; if he prefers ſuch an- 
nuitant before other legatees. This caſe is very ſtrong for that; 
for it is natural, that his wife and children ſhould have this out 
of his eſtate before the gift to ſtrangers; and, as appears to me, 
he has expreſſed that. There certainly may be caſes, wherein 
ſuch a conſtruction may be made, as the defendant's counſel inſiſt 
upon as to theſe reſidues: but the queſtion is, whether that was 
his intent To find out which conſider the conſequence, it is this; 
that I muſt preſume, he intended, the whole maintenance for his 
children at the time of his death ſhould depend on this' contin- 
gency ; whether there would be any ſurplus after purchaſe of this 
annuity, (the whole of which was to go to the wife for life) and 
after all theſe pecuniary legacies to collateral relations; which 
were merely voluntary in him, he not being under obligation to 
make proviſion for them, as he was for his' children. I am of 
opinion, that is an unreaſonable conſtruction, and contrary to the 
intent. It is ſaid, there are caſes, wherein the court has gone a 
gat way to level legatees, and make them abate in proportion, 
as in Brown v. Allen. I do not remember the ſtate of that caſe ; 
and there may be a difference in the ſtate of it; for if the teſta- 
tor ays, * Imprims,” or © in the firſt place, I give ſuch a lega- 
cy, that amounts only to the order, in which he expreſſes his 
gifts in the will; to nothing more. But if he had faid “ to be 
paid in the firſt place,” and it had been in that caſe a proviſion 
for a wife, I ſhould have doubted of that determination; and 
mould have inclined to think, it was a declaration of his intent, 
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that that proviſion for his wife ſhould come out of the perſonal 

eſtate, and be paid in the firſt place; becauſe there is ground fo 
that from the preference to a wife and children unprovided for 
If indeed in that will they all ſtood in equal degree, it was ſuf. 
ficient ground for the court not to preſume a preference; but if 
it was a proviſion for a wife or child unprovided, that is different: 
but this is a ſtronger caſe from the other obſervation. I am of 
opinion therefore, that this annuity muſt be preferred. 


Caſe 137. Rudſtone wer ſus Anderſon, July 7, 1752. 
At the Rolls, 


Surrender of TEST AT RI X deviſes © all my lands, tenements, and he. 
Cn tc reditaments at Weſtow in Yorkſhire, and all my tithes and 


taking a new ©* eccleſiaſtical dues payable out of Weftow aforeſaid or any other 
leaſe, after *© towns or places near the ſame,” | 


— _— | (De BS a | 6 
— the At the time of making the will ſhe was ſeiſed in fee of her 
_ ou not eſtate at Weſtow, and poſſeſſed of a leaſe of theſe tithes under the - 
bay or eng of Archbiſhop of York: but after making this will ſhe ſurrendered that | 
the will. leaſe, and took a new one; of which ſhe was poſſeſſed to the time T 
of her death. +. 5H of 

0 h | a 

The queſtion was, whether theſe tithes were to be conſidered as : 

given by her will to the perſon, to whom Weſtow eſtate was given, - 

.or whether by the alteration of the nature of her intereſt they are ſepa- f 

rated from the eſtate at Meſtou, and make part of her perſonal eſtate? 

That it was the ſame, as if the had in - terms given the leaſe, d 

which ſhe held; and that this renewed leaſe was a revocation, wa 

| 


44 2 SS4- cited Sir Thomas Abney v. Miller, 10 June 1743. where one pol- 
59 3. ſeſſed of two different college-leaſes deviſed them particularly to P 
; two perſons, and afterward ſurrendered one, and entered into an 
agreement for ſurrender of the other: as to the laſt, Lord Chancellr 

held, that did not create an ademption, nor make any alteration, c 

for that ſtill the legal intereſt was in him, though he had agreed to | 

alter it: but as to the other actually ſurrendered that was altered, 

and the intereſt under the new leaſe would not paſs: that if an 

ejectment was brought, and the executor had aſſented, the legatees 

could not have recovered the renewed term, becauſe by the ſurren- 

der and acceptance the term or thing itſelf was gone, and a new U 

one acquired: that a houſe deviſed, which is afterward rebuilt 

will paſs, becauſe that is the ſame thing: but a term granted, and 

a new one taken, is another thing. In Lord Lincoln's caſe a {t- 


tlement was held a revocation of a will though contrary to the 11 | 


in the Time of Lord Chancellor HARD wICEꝑE. 


of the owner; which ſhews, the court goes on the ſame principles, 
without entering into the queſtion whether it was a revocation ac- 
cording to the intent. Revocations are frequently adjudged here 
aeainſt the intent; as a deviſe of annuities which are afterward 
ſubſcribed by act of parliament, was held a revocation in Thompſon 
v. Roebottom, 22 July 20 G. 2. The caſe of Carte v. Carte in 1744. 


father of Mr. Carte the hiſtorian being ſeiſed of the equitable intereſt 
of a college leaſe made a will annually, and repeated it: it happened, 


(cited on the other ſide) was on very particular circumſtances. rea | 


that after renewal of the laſt leaſe he had failed to make a will: 


but that was accounted for: and on thoſe circumſtances Lord Chan- 


celler conſidered it as a kind of accident, and the intent was plainly - 


ſhewn by ſuch frequent repetitions of his will. 

Sir Yobn Strange. 
No doubt but that by this will the teſtatrix defigned, both her 
eſtate and tithes ſhould go toge her, ſhe giving them in the ſame 
breath and ſentence to the ſame perſon : however if by any accident 
that ſuppoſed intent cannot take effe& in point of law, the rule of 


law. muſt take place againſt that; and conſequently ſo far as ſhe has 
not well deviſed, it muſt fail. I own, I cannot ſee any real di- 


ſtinction between the words in this will © a// my titbes at Weſtow"', 


and if it had been all my leaſe or intereſt in that leaſe at Meſtow'; 
becauſe that muſt refer to the intereſt, ſhe had at the time of 
making. That intereſt does not remain at the death of teſtatrix ; 
for by the ſurrender ſhe ſo far altered her intereſt, that what were 
her tithes under the leaſe at making the will, cannot be conſidered 
under the foot of this clauſe as being the ſame at the time of her 
death ; but ſhe acquired a new eſtate in them to commence at, and 
run out to, a different period of time. The queſtion then is, whe- 
ther this is in ſuch a light, as will ſufficiently paſs theſe tithes, her 
property in which were ſo greatly altered by the ſurrender and ac- 
ceptance of a new leaſe? Sir Thomas Abney v. Miller (as ſtated to 
me) is in point; for it was held, that the leaſe being thus altered 
the intereſt under the new leaſe would not paſs. There is no dif- 
terence between that caſe and this. There it was mentioned his 
eſtate : here it is my tithes, that is, my eſtate in the tithes: ſo that 
though it may be a little harſh in a caſe of this nature to {ſeparate 
theſe intereſts, yet I cannot ſee, how the court can ſay, theſe tithes 
under the deſcription of this will have not received ſuch an altera- 
tion in their nature as to require republication of the will. It muſt 
then be conſidered, that the teſtatrix acquired a new intereſt ſubſe- 
quent to the will; and conſequently they will not paſs by the words 
uſed, but go into her perſonal eſtate, 1 


Blower 
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Caſe 138. Blower verſus Morret, July 10, 1752. 
Legscie. AN Ds were deviſed to truſtees to be ſold for payment gf 
Pecudiaty le- IL debts, legacies, and funeral: teſtator afterward gives to hi 


gatees abate wife a general legacy of Fool.“ to be paid her immediately af, 
pang. © my deceaſe out of the firſt money belonging to me, that ſhould 
ing a direc- © be got in-after my death; and it is my further will, that my wife 
. ce ſhall be intitled to the ſeveral legacies given to her, in full ſati. 
time of pay. faction, bar, and diſcharge of all dower or thirds, which ſhe 


may b but k ec abt be otherwiſe intitled to out of my real and perſonal eſtate,” 
firong intent, It was infiſted, this 500/. legacy ſhould not abate in proportion 


or if it ia a with others, from the particular directions attending it, and being 
purchaſe of given to her for her better ſupport and maintenance, and intendel 
wife intitled as a proviſion for a wife, which is always favoured : nor does this 
do dower. Nea in upon any rule of law, it not being a diſpute as to cred. 
tors, but legatees. Teſtator has clearly given a preference to this 

legacy by directing it to be paid immediately; which would there. 

fore carry intereſt immediately, if enough to anſwer all: wherey 

other legatees would not be intitled to intereſt until a year after 


Beſide this is pr in compenſation for dower ; and Burridge u. 
{ 


Bradyl, 1 Vill. 


127, ſhews, that clauſes of this kind have hit 
weight. | 1 wy E 


For defendant, Teſtator meant by the direction attending 'this 
legacy only to make it due to her ſooner than the other legacies, to 
bear intereſt if not paid, and not to wait until a year; and the court 
| implies that for a child unprovided or for a wife. The yeat given 
to executors is upon an arbitrary conſtruction put on the'tatite 
. of diſtribution, that executors might have that time to Took about 
them. If the plaintiff is to have a priority, it muſt be on this prin- 
ciple, that a legacy with direction to be paid immediately ſhall not 
on a deficiency abate in proportion with others, which have not 
that direction: but there is no ſuch rule: this only denotes the time 
of payment : and though there are ſeveral times in a will fixed to 
ſeveral legacies, if a deficiency appears, they muſt all partake of i. 
There is nothing in the will to ſhew, that if teſtator had thought 
there would be a deficiency, he would have made this ſo. In Cart 
v. Sewell, 6 July 1744. teſtator gave 10,0001. which he directed 


to be paid in one month after his deceaſe and to be Jaid out with 


all convenient ſpeed in the funds, and the intereſt to his mother 
for life. The firſt queſtion made was, whether that ſhould not be 
a ſatisfaction for another fum of 2000/7. ' Tour Lordſhip held, i 
ſhould not from that direction to be paid in one month; for that 
the court would lay hold of any „ circumſtance in caſes 


of ſatisfaction: but there was a great deficiency to anſwer all the 
$ . legacies: 


in the Time of Lord Chancellor Hazpwrcxs. 


\oacies : and the queſtion was, whether this, deſigned as a mainte- 


mance for a mother, ſhould be preferred? It was held, it ſhould 
not, but ſhould "ſuſtain the loſs. Hinton v. Pink, 1 Wil. 539. 
news, Lord Macclesfield was not ſatisfied with Burridge v. Brady. 


Lord CHANCELLOR. 


| Caſes of this kind, of a claim by pecuniary legatees of a priority 


of ſatisfaction, ſo as not to abate in proportion with others, ſeldom 
| come before the court; and there are fewer, in which the court has 


gen way to claims of that kind; there muſt be thereſore very 


ſtrong words to induce the court to give way to it; for in moſt 
caſes the court has diſclaimed the laying weight on particular words, 
as the ſaying imprimis or in the firſt place, or a diretion for the 
time of payment. All theſe are always diſclaimed, and that upon 
juſt and ſolid reaſons ; becauſe if the court was upon ſuch grounds 
to give a preference to one pecuniary legatee, there would be no 
end of it, conſidering the variety of expreſſion and the incorrectneſs 
with which wills are frequently drawn; and therefore in Brewn v. 
Allen, 1 Ver. 31. the court did not lay weight on a direction of 
that kind, Yet there may and have been ſome caſes, in which the 


court has thought the intent of the teſtator ſtrong. enough for it; 
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one of which came very lately before me, Lewin v. Lewin; the Ante, 
governing teaſon in which caſe was, that the teſtator had conſtituted 6 July 1752. 


two reſidues of his eſtate ; the firſt to be computed after taking out 
the money for the purchaſe of the annuity to his wife; the other 
to be computed after taking out the money to the pecuniary lega- 
tees: but there is nothing of that in this caſe. This 5001. legacy 
affects the perſonal as well as the truſt of the real eſtate: but the 
direction to be paid, &c. is not ſufficient to give her a preference: 
for that only relates to the time of payment. He directs, that, 
whereas the general rule of law is, that legacies ſhould not be paid 
until a year, this ſhall be paid immediately. The conſequence is, 
that if it is not then paid, it ſhould carry intereſt immediately; 
which is always confidered as a compenſation for delay of payment, 
and puts her in the ſame condition, as if it was paid. If therefore 
he had directed ſeveral different times of payment to ſeveral lega- 
cles, it might be as well ſaid, that thoſe given payable.ſooner after 
his death than others ſhould not abate in proportion. Then the 
other words, “ out of the firſt money, &c.” are only conſequential to 
the direction, that it ſhould be paid immediately; they are of no 
operation; and only a further explanation of' his intent: but till 
all the legatees muſt abate in proportion, whatever time of payment 
the teſtator has directed; for that will make no difference in right 
or in preference. But the moſt material point inſiſted on for the 
plaintiff is the clauſe as to dower. That may depend on ſome fads. 

here is to be ſure ſome colour and reaſon, that a man giving a 
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 legary or provifion for his wife may have an intent to prefer her, 


becauſe it is a duty, he owes: to nature; and ſo of children: wherg,, 
the others are out of mere voluntary bounty or favour. If the 
wife was at the time of making the will intitled to any dower 
thirds out of teſtator's eſtate, I am of opinion, ſhe would be intitleg 
to a preference; and that upon the ground Lord Cowper went in 


Burridge v. Bradyl, that the teſtator by ſetting a price on her dome, - 


if ſhe thought fit'to take it, it became a e of her dower, 80 
in deviſe . an eſtate for payment of debts and legacies, out of which 
eſtate the wife was intitled to dower, the teſtator might ſet a price 
thereon, if ſhe ſhould think fit to take it. The reaſon, Lord My. 
clesfield was not ſatisfied with this caſe when cited in Hinten, 
Pink, was, becauſe according to the book there was a wrong ſtate of 


it, barely as if it was a gift of money ta be laid out in land, without 


ſtating the circumſtance that it was given to purchaſe an annyiy 
for the wife ſhe releaſing her dower ; which was the true foundz 
tion of that determination; for I lay no weight on what is men. 
. tioned beſide by Lord as of ſome weight, that the annuitis 
were to go to the children after the wife's death; for that wy 
only as to the hardſhip ; nor that it was directed to be laid out in 
land; which will not vary the caſe; for it is ſtill a pecuniaty le. 
gacy, and muſt then abate in proportion. The ſtrong ground wa, 
that it was a purchaſe of the wife's dower by giving her a ſum i 
money in lieu and ſatisfaction of and _ her releaſing it; and the 
wife may lay hold of that, if ſhe will. It is the fame, as if te. 
ſtator fays, I give A. 5004. on conſideration that be conyeys ſuch 
an eſtate to my deviſee or truſtee**. | A. has then an option to (ay, 
that is a contract; he cloſes therewith,” and makes it abſolute; 
and will part with that eſtate for that money; and is not bound 
to abate in proportion with other legatees. S0 is this a purchak 
from the wife, and the price fixed by the huſband,- provided there 
was any thing to purchaſe ; which depends on a fact, whether the 
wife would be intitled to dower and had a title inchoate to dow 
out of his real eſtate; for if ſhe had a jointure in bar of dower be- 
fore the making the will, I ſhould not then conſider it as a pur 


chaſe, but only as a cloſing every thing; and the words are only d 


courſe, and amount to nothing, if ſhe was not intitled to dower. 


Caſe 139. Nichols verſus Gould, Judy 10, 1752. 
Purchaſe of HE plaintiff was a poor dragoon, intitled to a reverſion it 
revernon nt 1 fee of a ſmall eſtate after the death of a tenants for life, i0 


under value Whoſe firſt and every other ſon there was a remainder, but wiv 

after che then had no ſon nor was married. Defendant purchaſd this rev 

e ir ou ſion; tenant for life died in about a month after. The bill was 

faul. iet alide this conveyance as being at an under value. 1 
2 I | 
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There is no proof of any fraud or impoſition on the plaintiff no- 


thing but ſuſpieĩon; and therefore it is too much to ſet aſide this pur- 
chaſe merely on the value. Every purchaſe of this kind muſt be on 
the foot of great uncertainty as ta the value, The firſt of this Kind, 
which may be purchaſed, is a reverſion aſter an eſtate tail; which 
the law does not conſider of any value: and yet by accident it may 


be a moſt valuable thing, and will take place in poſſeſſion, if tenant 


in tail dies without ſuffering a recovery: nor can the court ſay, it 
muſt be computed, how much it was worth on all the contingen- 
cies, as af the health of tenant in tail, &c. according to Denioivre's 
rule. The next intereſt to that is the purchaſe of a reverſion after 
an eſtate for life with contingent remainders to the children of te- 
nad far lie; which is a better reverſion than the other; as it can- 
not be barred by tenant for life, until the contingent remainder 
comes in efſe, and attains twenty-one, to join in the conveyance. 
But Rill this is liable to uncertainty and difficulty in computation 
as to the value, which depends on ſuch a number of chances; as 
whether tenant for life is healthy and likely to have children, (in 
which caſe the reverſion would be worth but little) that it is impoſ- 
fible-to compute it: and though they have rules in London to make 
ſoch a computation, till there muſt be rift evidence as to it; for 
no general rule can be laid down, it depending on the particular 
cireumſtances of every perſon. Then will a court of equity, after 


the contingeney has fallen out one way, enter into conſideration of 


that value? If indeed there was any degree of fraud or impoſition, 
the court would come at it and ſet it aſide: but there is none. The 
plaintiff was in the beſt ſituation to know the value, not being at a 
diſtance from the eſtate or from the tenant for life and his family. 
Looking on the event, it was purchaſed at an under value : but 
had he lived longer and had children, it had been different. It is 
alked, where is the harm, becauſe defendant will have his money 
again? but I cannot ſet it aſide without making him pay coſts; and 
that argument might be made uſe of on every advantageous pur- 
chaſe, that he might have his principal and intereſt again, Some 
weight is to be laid on the behaviour of the plaintiff, who ſeemed. 
ſatisfied, and did not complain of it until after death of tenant for 
life without iſſue; which if it had not been the caſe, I never ſhould 


have had this ſuit ; and yet there would be juſt the ſame ground, if 


the tenant for life was ſtill living. Theſe kind of purchaſes are a 
fort of chance: it is too hard to come at it, unleſs there was any 
proof of fraud or impoſition, which then the court would lay hold 
of, Let the bill be diſmiſſed, but not with coſts ; the defendant 
has already a very good bargain. 


Rattray 
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Caſe 140. Rattray ver/us Darlay, July 11, 175 2. 
* HE defendant lived with a woman thirteen years as my 
immediacy 22 and, wife, and had ſeveral children by her; ſhe afterward 
Irected, [#] 


5 married the plaintiff, they brought a bill to oblige defendant 


tract payment to account for the rents and profits of an eſtate belonging to her, 


poliponed © which he had received during the cohabitation. Defendant 
5 3 covenant brought a croſs bill for account of the money expended by her, 


to leave by and ſetting up an agreement in writing by which he was to leave 

on lo much, her by his will ſo much, as he received of the rents and profits 

; of her eftate, deducting thereout what ſhe ſtood indebted to 
Him. | er e, x 


- 


It was urged, that defendant ſhould be obliged to give fecuriy, 


that he would make that proviſion, ' 
| RF : 1 Sz 1 Us 


Againſt which was cited a caſe, of a huſband, who by marri 
agreement covenanted to leave a particular ſum by will to his 
wife: but having been extravagant, and being old, and other; 

, getting about him, the truſtees in the ſettlement brought a bill to 

Favs that fam ſecured: the court would not alter the agreement 

or ſecurity, on which the parties relied; it was to be done by his 

will, and though ſome 'circumſtances aroſe why it ſhould be 

reaſonable to vary therefrom, yet the court would not do it. 80 

here the court will not alter the-nature of it, and make this cod- 

tract to leave by will an immediate demand or obligation to give 

ſecurity to do fo, to make that a debt on his eſtate now, which 

he voluntarily agreed to do by will. 
LoRD CHANCELLOR, 


The original bill is by a woman, whom, as there is no proof 
before the court of her being bad before, the court muſt take to 
have been modeſt until ſeduced by defendant : though there is {aid 
to be proof of her having lived with others before, but none that 
can be read, becauſe not put in iſſue, There is no neceſſity to 
put every fact of miſbehaviour in iſſue. Some general charges of 
that kind will do; which is the rule. This is a cauſe of great im- 
putation and reproach on both parties, eſpecially on the defendant, 
who has brought a croſs bill for an account in general of all the 
money expended in houſekeeping, Cc. during this long cohabiti- 
tion. Though it mentions the agreement, yet it is upon the ſenſe 
and conſtruction, the defendant himſelf puts on it. It is like the 
common caſe on marriage-agreements, where a father on marriage 


of his daughter gives a ſum of money with her, and covenants b 
1 WI 
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will to give ſo much more : that is an agreement; and creates a 
gebt on his eſtate; whether he leaves it by will or no: in what 
onder and priority of payment is of a different conſideration. This 
+. 4 contract to leave by his will, what ſhould be the amount, of 
bat he received of her eſtate, deducting thereout only what the | 
uns indebted for. Suppoſe, by martiage-contrat huſband agreed 
to leave his Wife at his death ſo much, as ſhould be the amount of 
ber fortune, Which was an uncertain thing: upon a bill by the 
rochetn amy of the wife to have this directed accordingly, the court 
mult direct the account to be taken in life of the party, though the 
money was not to be paid until aſter his death: for otherwiſe it 
ivould be ic\poffible to have the account taken: fo that there are 
ſeveral caſes, wherein an immediate account muſt be taken notwith- 
ſanding by the contract of the parties the payment muſt be poſt- 
poned. I his is a contract to leave ſo much; and if you conſtrue it 
10 be 4 voldhtary bounty or legacy, I will ſet it alide for fraud. 
The croſs bill diſmiſſed with coſts: and defetdint to pay colts _ 


4 


onthe origital bill to this tim. 
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11119312 Attorney General verſus Brereton. Caſe 141, 
Mee 25 g 


Hreteten derſus Tamberlaine, July 14, 1752. 
. ps cauſe came before the court on two bills. Firſt an in- Cherities. 
Tot 


1 formation ak the relation of Tamberlaine to eſtabliſh his right > -<pragg 
to the c apel of Plint as curate there; to have an account of chapel from 
profits of that cutacy for his own benefit; and to have poſſeſſion bar ing paro- 
| . | EOS e N „ chbial rights 
of the chapel delivered to him for performance of divine ſervice. and privileges, 
The croſs bill was by Brereton as vicar of the pariſh of Northop, de. 5 
to which this chapelty was ſaid to be annexed, to eftabliſh his fo ffvice. 
tight and for account of the profits belonging thereto, and that he baptiſm, &c. 
might have polleſſion delivered to him for performance of divine aud the cu- 
r vis | WY 6, rate's rights 


. 


and dues, as 
{mall tithes 


Three queſtions were made. Firſt what was the nature and ſpe- 1 
cies of this chapelry of Hint? Secondly in whom the right of no- 
mination of the curate or chaplain is; whether in the defendant the 
biſhop of St. Aſapb for the time being as ordinary; or in the rector, 
who was a ffnecure rector (which was now this biſhop by annexa- 
tion under the Stat. 12 Anne;) or. in the vicar ? Thirdly whether 
the rector or vicar, or Whoever has the right af nomination, bas 
the right of amotion of the curate or chaplain at his will and plea- 


* 


ſure? 
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. Lord CHANCELLOR, 


Bill ler in © Before I conſider the queſtions upon the merits, I will copg,, 
we cap. two objections; the firſt of which occurred to me during the oy, 
in or curate TY | | OT 2 12223 6 
to eſtablim of the cauſe, and weighed ſomewhat with me: that this is an * 
his right: ginal information to eſtabliſh this right as a perpetual curacy, Now 
ear ma Fas not know, that it belongs to the juriſdiction of this cour | 
rmati | : . . iy 7s 0 
in name of determine all ſorts of eccleſiaſtical rights of this kind, though | 
cy does belong to it to eſtabliſh rights of nomination or election at larg 
leſs for chari- to à chapelry and curacy ; and there have been ſeveral inſtancez of 
ties, as aug- it; ſome of late in the North: but that has been by bill by the gi. 
— 4 rate or chaplain in his own name, or by the perſon claiming thy 
ges are. R 
right: but this is an information in the name of the Attorney Genera 
which can be only for à charity; and therefore I doubted th 
opening of the cauſe, whether it could proceed in that manner. 
But I am ſatisfied as to that by looking into the act of parliament 
29 C. 2. cap. 8. relating to augmentations of vicarages. Theſe aug 
mentations are charities to be ſure: but at the latter end of that &. 
tute is a clauſe, which conſiders them as charities within the intent d 
the fat. 43 Eliz. This is not indeed a proceeding by way of commil. 
ſion of charitable uſe, (which commiſſion is founded on that ſtature) 
but is by the old way of proceeding in name of the Attorney Gem 
ral in this court for the charity; but that proceeding is not. con- 
fined to caſes confidered às charities before the ſtatute of char. 
table uſes, but all others are taken to be within the extenſiveneſ of 
this. proceeding in name of the Attorney General: which remedy 
may be applied here. Theſe augmentations.may therefore be cob. 
ſidered as charities ; and proper to come into this court to eſtabliſ 
as ſuch ; which is an anſwer to that difficulty, _ 


On inform - Another preliminary objection and which was mentioned at the 
tion fas a bar) is, that the relator founds his caſe on a right of nomipation in 


charity, tho? 


the title miſ- the rector or biſhop, who is united with the rectory; and the de- 
taken, ifa fendants ſay, if the relator has any right, it is on the nomination of 
Pars |, the vicar, and that he himſelf has been ſo nominated ; and then, 
eſtabliſhed. though a right appears in him, he muſt recover according to the 
right, he has made; for he muſt recover both ſecundum allegata ft 

a probata. This I am of opinion would be ſo, if this had been 2 
bill in his own name; for then I could never make a decree t 

eſtabliſh a right appearing in him contrary to that ſet up. But 

this being an information in name of the Attorney General is an an 

ſwer to that alſo; for though ſuch an information to eſtabliſh a chi- 

Tity is miſtaken in the circumſtance of laying it, yet if it appears, ther 

is a charity, and the right appears in the whole cauſe, that informs 

tion cannot be diſmiſſed, but a decree muſt be made to eſtabliſh that 

charity. That doctrine has been frequently laid down in this cout 


and allowed; becauſe it is conſidered as a proceeding. by an _ 


= yz =, 0 


ny SO OP 8 


of rights belong to the mother-church ; and the rector or vicar of 


It was determined in the caſe of Caſtle Birmidge, Hab. 66. that the 
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bf the crown; and as the King 18 pater patriæ, the information 
therefore muſt not be diſmiſſed :: ſo that though the relator has 


miſtaken his title, but however in the cauſe a title comes out for 
bim and his ſucceſſors, he muſt have that title eſtabliſhed. | 


This brings it to the three queſtions properly made at the bar 
on the merits: but they will be reduced to two, for the third muſt 
ſollow the determination of the firſt. 


As to which queſtion, whether this is of the nature of a perpe- 
tual curacy or chapelry, or whether temporary only at the nomination 
of the vicar and amoveable at his will and pleaſure like a common 
corate, I am of opinion upon the evidence before me and on the 
beſt conſideration, that this is a perpetual curacy or chapel. To 
determine whether it is ſo or no, conſider it firſt as to the rights 
and privileges appearing to belong to the chapel itſelf : next as to the 
cight of the inhabitants within this diſtrict: thirdly as to the rights 
and dues belonging to the curate of this chapelry. If all theſe 
rights concur to ſhew the nature of a perpetual curacy, that muſt 
determine it, | | | 


As to the firſt conſideration it appears, this is a chapel belonging 
to a county-town. It has belonging to it all ſorts of parochial 
rights, as clerk, wardens, &c. all rights of performing divine ſer- 
vice, baptiſm, ſepulture, Sc. which is very ſtrong evidence of it- 
ſelf, that this is not barely a chapel of eaſe to the pariſh, to which! F 
it belongs, but ſtands on its own foundation; capella parochialis, Cas =. 
as it is called in Hob. and this differs it greatly from the chapels in parochial 
London, which are barely chapels of eaſe commencing within time "es are 


of memory, which have not baptiſm or ſepulture ; all which ſort my e's” 


Bitum. 


the pariſh, who has the cure of ſouls, has the nomination ; as the 
rector of St. Jamess or St. Martin's has; but they have no parochial 
rights, which clearly belong to this chapel. Nor have any of the 
inhabitants of this chapelry a right to bury in the pariſh- church of 
Northop ; and that right of ſepulture is the moſt ſtrong circum- 
ſtance; as appears from Selden's Hiſt. Tithes, 3 Vols. fol. Column 
1212, to ſhew, that it differs not from a pariſh-church. 


The next circumſtance to determine this queſtion is the right of 
the inhabitants, vi. to have ſervice performed there, and baptiſm, 
and chriſtening, and having no right to reſort to the pariſh-church of 
Northop for theſe purpoſes, nor to any other place if not here : nor 
ae they or have they been Tateable to the pariſh-church of Northep. 


having a chapel of caſe will not exempt the inhabitants within 
diſtrict from contributing to repairs of the mother-church, 
unleſs 


aleſs ſcription ; rr. 
. that 2 be contidered as a perpetaal ea or . 
1. 1 


. Next as to the rights and dues of the curate.” All theſe concur 
rations.of to ſhew it to be a perpetual curacy, and hot at all at the will and 
ba 1 or Pleaſure of the vicar ; for the curate has always enjoyed the ſmal 
ever by St. tithes and ſurplice- fees: nor is there any evidence to ſhew, that the 
29 C. 2. vicar has received the ſmall tithes. Beſide here is an augmentation 
made by Mr. Stone the finecure rector in 1674. of 301. per ann, ty. 

be divided between the vicar. and curate, as the biſhop ſhould think 
fit. Biſhop Barrow in 1676. decreed 10%. to the vicar for ever, 
and a0. — the curate for ever: this was reſerved en a leaſe fo 
twenty-one years, at the end of which then it determined. Nori 

it hewn, that any new leaſe was made with new refervations : ye 

it has been paid ever fince conſtantly : and that muſt be on thy 
ſtatute 29 C. 2,'c. 8, which provides, that, theſe augmentation 
ſhould 1. for ever, and that notwithſtanditg there is no reſer. 
vation de novo on a new leaſe. It was then apprehended to be withi 
that ſtatute: which could be only on the foundation of its being 
perpetual curacy: it would be otherwiſe abſurd and ridiculons i 

; amoveable at the will of the rector or vicar, and contrary to th 
intent of the donor and biſhop, whoſe divifions and direGtion 
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As to the next queſtion, I am of opinion, that the right of no- 
nation of the curate to this chapel is in the vicar. As to the 
biſhop's right he ſübmits the Whole to the court; nor is there any 


m 


oof of a nomination by the biſhop ; and it was more natural, that 

on the union" it ſhould be in the vicar, who, (as it was by that prefentaion 
union conſtituted) had the general cure of ſouls, than in the rector. 02 charch, - 
The only colovr to ſay, it was in the rector was, that the only act ie orien 
appearing in writing was the biſhop's licence to preach. That is only curacy, may 
the ordinary act pf dioceſan; but there is conſiderable evidence as to be by paral: 
4 nomination by the vicar. It is objected, that here is no nomination 8 
in writing,” and therefore though there is by parol, it is evidence of a 

voluntary temporary curate at the will and pleaſure of the vicar ; 

ſor that a nomination to a perpetual curacy ought to be in writing. 

Molt regularly it ought: but I do not Know, it has been detet min- 
"ed, that that is neceſſary. A preſentation to a church need not be 

in writing, "but may be by parol. 1 Sid. 426. Co. Lit. 120. 

1 6 Tdo not ſee, why a nomination to a Fee may 

dot be by parof;; and the uſage in the pariſh is very ſtrong, that 
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taal curacy, it conveys an intereſt for life unleſs deprived by the . 


ordinary in proper courſe of law; and then it is a contradiction in will. 

terms to ſay, that a perpetual curacy is removeable at will and plea-%7-#; 7/7: 
ſure, Here is indeed one inſtance of it; but that was an act of L 
payer, and it would be abſolutely inconſiſtent with this charity, 2. 4. . 
cb have now eſtabliſhed by this dectee; for if the vichr did 


The third queſtion depends on the firſt ; for if this is a perpe- Ferpetual He . 


remove, I am of opinion, this 20/. per ann. would be rather loſt =. 
thag ge to the vicar. Though the collations by the. biſhop are cr: 
'cafella de Flait aunexa, that confers no more to the vicar than the 
rig of nomination to the curacy. That might be part of the terms 

the union ; of which, I think, there is a violent preſumption. 
Tim the more induced to be of this opinion from the reaſon and 
vtility' of the thing, and as anſwering the purpoſe of ſuch founda- 
tion; which was, that there ſhoald be a reſident miniſter at unt: 
whereas if I ſhould hold, that the vicar of Nortbop might; take this 
into his own hands, and perform divine ſervice there, the conſe- 
quence would be, that Flint, which is a corporate and county town, 
and'fo taken notice of by the donor and the biſhop, would be ſer- 
ved only occafionally by the vicar of Northop preaching and teading 
prayers on Sunday ; which is not half the duty of a miniſter, 


I chall therefore determine accordingly, unleſs either fide' deſire 
to try it at law, Bees ; 


| Which was deelined. 
For. II. 8 5 R Fre vaniòôn 


* 
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| Maſter of the Rolls for Lord Chancellor. 


Der of A Deviſe was made of the reſidue of perſonal cite n 
erſonal e A. L. X ſhould attain twenty-one. 
be attain 55 | 
tweiny one, That the profits in mean time are are 
profits to Were cited two caſes : firſt Green v. 
accumulate. reſidue of perſonal eſtate was given to ſuch ſon of his daughter, y 
| ſhould attain twenty-one. Lord Chancellor held, the profits in mem 
time were not undiſpoſed of, but ſhould accumulate. Next Buthry 
Butler, 22 June 1744. where a reſidue deviſed to A. ifhe ſhould ati 
twenty-one; if he ſhould not attain twenty-one, then over: Ly 
Chancellor would not ſuffer it to be argued, as having determined i 
before, that they ſhould accumulate and make part of the rad 
So bere it makes part of that reſidue, not like an exegutory dit 


of land, which Py deſcends to heir at law i in mean time. 
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word Furniture only the goods b his trade will be conſtrued to 
"0 — WH boul of Lords, where the decree in 
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Lewis 5 Wa” Jah, 17, 1752. / Caſe 144. 


zu L by a deviſee to redeem : but heir at law not made 4 Heir need 


not be party 
Es ty t- r | 79.33: 3 to bill by 
| deviſee to re- 


*\LenpOuanchicon. Fin | eee 2. 


Every deviſee of a mortgaged oltate, that bribgs a bill to redeem, 
need not make heir at law party. 1f the plaintiff claims to have 
the will eſtabliſhed, it is r if TA a title under W will, it 


B00" 


. f 


Ward 'werſfus Toraer, 2 20, 1752. Cafe 145. 


H E end of the bill was to have à transfer of 600/, new Suth Detivery ne- 

Sea annuities made to the plaintiff as executor of Jobn Myſe- © ceſſary to 
h, and to have certain {pecifick par ts of the perſonal eſtate of Wil- . 
lam Hy, Jad inteſtate, ue or made over to the plaintiff. and delivery 
Another prayer of the bill was to have an account of what was due 9 '<<<ipts 
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CASES Argued and Determined 
bir, and no Sthel] and gere ii the articular: Were wich; © 


declaration made, that Ny f6id to him; viz, I intended te gi 


el Aim (ſpeakitis' öf Mojely) Long ford eſtate ſor his lift: but 1 I ben 
ce conſidered of it; and that which is worth 40d. 4 year to another, 


de is not worth 10 much to Him; for if the tenabts wanted a, 
o * abatement for repairs, he would allow it; and therefore I wills 
1 0 fot him.“ That thereupon Ny went to his eſcritgir; any 
ta king three pa ery *©1 give you Moſoly: theſe. Papers, which 
et ate receipts fo Seuth Seu annuities,” and will ſerve you; after! 
«4m dead.” The third 234 February, which was proved by one 
who ſwore, that in his preſence Fly ſaid; . Moſely 3 you all the 
goods and plate in this houſe. Fourthly 3% March by the fa 
| barber, who ſwore, that Ey declared to Hin and to another 
ſon, who only were preſent, that he gave to 'Moſely'all his houlhol 
goods, money, arrears of rent, and every thing that'ſhould!be'found 
in his houſe except his ſword, gun, and books; and that this to. 
gether with thoſe three receipts would make 2000“. that he wiſhed 
a gentleman of his acquaintance had that ſword and gun, but il 


the reſt he gave to Moſely. He died widen nh PP 21 38d? 
wen no mM. 
. Theſe were argued to be fo many W of bount y ſuppott 
y fo many witneſſes at different times. TWwo ren ow ardle 
Firſt whether in fi theſe things were given? Secondly! whethe 
properly given in point of law? Donations murtit dag are deri 
proper civil law. uftmian's Inft.' tb, 2. tit. 3. ſſie ws the nature d 
them; and that in pehieral- any thing'is' the ſubject matte 
of ſuch donations, that may be the ſubject matter of va legacy u 
donation inter bivos. Either rights in rf or reverſion at 
p of being fo given. It 8 not neteſſary, that donor ſhoul 
bo hives 17 FED an equitable dh | by nd et he ct 
pa $ the legal pro LE e formalities /accompanying 
ſuch res, — U ehen ſubject of the gift! Livery 
then cannot be always neceſſary; as in a choſe in action or ſimple 
contract- debt, which lye not in livery, chaſes in action were not af 
9 71 but now are in this court as much as things in poſſeſſion 
y the rules of law): and therefore this court will e 5 exe 
ef a voluntary gift of a'choſe in action. In erer 
1 Will. 44r. ſach a gift of a note drawn on a ldſmith, which in 
int of law paſſed nothing, was held good. ones v. Selby. Fr. 
Chan. 300, Gold v. 7215 885 5 1 Pra 15 Bay v. Snelgrov!, 
II March 17 744, Mrs Bail, town in à bad ſtate of 
halth, gave her maid a ls added t6- her by a third perſon; 
faying if 7 dye, it is yours.” She died inteſtate; the plaintiff ws 
her adminiſtrator : 192 10 it ſtood on defendant's Wee A bill be⸗ 
ing brought for diſcovery and delivery of effects of the inteſtate it 
hands of defendant, the queſtion was, whether” the nature of the 
property. was N of K fo Siren? "His . 2 
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a8 well as a-ſpecifick chattel: though no legal property paſ- 
e nothing but the paper, a bond being ut wi oy a 
debt, and the intent being to give the debt not the paper, the court 
held it 4 good donation mortes cauſa, comparing it to the property 
which paſſes by affighment of a bond, which paſſes nothing in point 
of law, and the aſſignee muſt make uſe of the other's name for 
recovering on it. That caſe reſted ſingly on the averment in the 
anſwer: in this is ſtrong evidence. The court there put this caſe ; 
that if a chattel in poſſeſſion had been bought by the inteſtate, 
and a bill of ſale made to a truſtee for her uſe, the property would 
have been in the truſtee, and the equitable intereſt in the ceſtuy que 
truſt, who if ſhe bad given this chattel ſo circumſtanced to the 
defendant; it would have been good. 


14 41 3t "i254 <5 74. * 


Loxp CHANCELLOR, 


That is a caſe put upon an equitable intereſt. There the chattel 
itſelf muſt have been delivered. | 
Marth} v2 tr1704 7 > 344 i 4 3 
Fur (plaintiff, Though theſe donations differ in ſome reſpects 
from teſtamentary diſpoſitions, yet they participate in a great de- 
for like: that it is a declaration of his mind, what he will 
haveudave q ith his property, When he is no more; he does not part 
withith&-property or even the uſe of the thing in his life; for that 
woulch prevent any ſuch diſpoſition from being ever made. Where 
the thing dies in liweryß the livery is not made to com pleat, it is only 
eridanem of the gift: and if the moment after poſſeſſion delivered 


. 


(ian a Beclaration chat he intended, if he died, it ſhould be the 
denen ahſalutely) the thing was reſtored by donee, that would not 
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ing bacle would not do, which it would be dangerous to admit. 
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ofß cke giſt . Incaſe bf livery:of Teifimit is not nedeſſuty to delle 
the ching irſelfoor aby part q for coming wpor|the' lend, and. diy, 
veting'a goldbringoth is enough, 1 J. 44. though nit pur 
cipating of land: but chere onght to be clear proof of the inten: 
which there is here. Next as to the ſpecifidk thin sbit-à4 file 
there was not ſuffiotent poſſeſſion delivered v but in ſuch! a number 
of chings it is not neceſſary, every one ſhould be delivered: Nh 
fubject of the gift is: what was then in the houſe. If a delivery: 
abſolutely neceſſary, the plaintiff has not indeed proved it: but 
was actually in the houſe with him; and is then as much i; 
poſſoſſion, as it actually delivered to him; which is not neceſſary 
he is in poſſeſſion,” If one is reeited to be in poſſeſſion of à houſe 
livery is not neceſſary. If one does as muchas he cab, town 
poſſeſſion, it is all that is required; as delivery of the key. of ; 
watehouſe; ſo of apiece of parchment, delivery of a ſhip and; of th 
actual poſſeſſion of it to the mortgagee; as determined by N- 
Boraſbip in Brown v. Milliams. No more could bs! done here; 
for he could not carry the goods out of the houſe; and he wis'thei 
in poſſeſſion. However, as this is a bill for diſcobety of ſſeis if 
plaintiff is not intitled to theſe! gifts, he is at leaſt to a teaſbhuble 
ſatisfaction for his ſervices.” MOU AQUI + 51er bonn Hun 
Ain 10 V19' J Kit inte 2 11D 10 1101 flo 5 
On the part of the defendant, adminiſtrator of Hy, there was 50 
evidence to ĩmpeach the evidence of the giſt, but to invalidate it t 
a certain degtee, principally from the behaviour of Mey after 
death' of F, as not like one who thought, he had la tight tb 
theſe donations from him; for it was ſworn, that being at tft 
houſe of Fy at his death, he continued there until Midſummer; 
he did not ſay, theſe goods were his own upon application made 
to buy them, but that they were Turner d the adminiſtratir ani 
next of kin; ſent to Turner, deſiring him to take them away; 
that they were ſent away, and Moſely affiſted in packing? them 
pi and declared, he would not go into mourning; for that 
Fj hal given him nothing, that he could help. A donation 
 Mortis caſa, (though there is indeed ſuch a thing in the lay 
16 ef a very delicate nature, and from its import merely volun- 
taty⸗ 90] 10 THER 909 of eee 369KGhoz 39 Fun FI. 
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Por Drfehdant.' If there is no diſtinction between teſtamen- 
tary diſpoſitions and ſuch a donation, and there is a forme! 
Will, the ſtatute of frauds will be overturhed, which relates 
to all wills of perſonal eſtate: therefore fince the ſtatute, 0 
nuncupative Wilk or codicib an be ſet up; Where a en e 
nern : | | ore. 
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in the Time, ef Lard [Ghantellbr! HRDBWICR E. 
beſock - 0) The ſtatute has expiafiedaanankiety ago] nuncupative 
wills, bnot talking them awayrabſolutely for; fear of. breaking «in 
upon the realciatent, but, ſceingthem liable to uncettaintys li- 
tigation, [28d perjurye has put ſeverał reſtrictions on them: 
whereas1ife the aid: diſtinction is not obſerved, A nuncupative 
will: may take place; proved at any time, and that by a ſingle 
witneſsbowhere more than one would not be ventured for fear of 
contsadiftion; andi that at any diſtance of time, nor confined 
to· 30 l. abothec ſtatute required. A teſtamentary diſpoſi tion isa 
gift incgaſe af. and only has operation after death. A donation 
then cannot be in general in cate of death; but muſt have ſome- 
thing peculiar differing: from legacies. The charactetiſtick of it 
is this dt is not onca general apprehenſion of approaching mor- 
tality / but here the particular recovery of the donor is annexed 
by; Wahn of defeaſance to the gift, Which would be otherwiſe 


abſalute. Jt may be confined to an immediate illneſs ; but the 


Roman da puts the caſe of a man's going a journey, which was 
formerly more hazardous than now.: ſo if going to battle, and 
in eaſ& hedis, killed, and makes that gift: ſo if under bad ſtate of 
health he makes a compleat gift, if he does not recover: that 


muſt mean ſome circumſcribed time or illneſs, and there muſt 


be ſome ſort of defeaſance ariſing from the recovery or return 
home: to theſe donations ; otherwiſe it is an abſolute gift. But 
though liable to be defeaſanced, it muſt. be a compleat gift be- 
fote inen vas; and that is the reaſon, the Eccleſiaſtical Court 
has n probate or Juriſdiction over it, as it would if teſtamentary. 
Next to ęonſider what is meant by delivery in the Roman and 
civiklaw=books, as far as admitted in this country; for as it ig 
in:al theſe; books, it will not hold here. Where delivery it 
negeſſary ig make that compleat inter vivos, if a man ſaid, I 
give it, and there is no delivery, it would be nudum pactum, 
there could be no title or action. Then delivery is there put 
only to ſhey, that the gift muſt be compleat. In that new — 
cies of property the actual delivery is ſupplied by that, which is 
equlvalent to delivery; as in caſe, of a ſhip delivered by bill of 
lale; which is defeaſanced in caſe of recovery; that is enough: 


but it muſt be compleat according to the nature of the thing, 


otherwiſe it cannot be diſtinguiſhed from a legacy. A delivery 
1s neceſſary according to Swinb. in each of three inſtances, he 
puts, of a donation mortts cauſa. Lawſon v. Lawſon turned upon 
it, and could not be admitted but on that foundation. There 
cannot indeed be ſuch a donation by parol of a book or ſimple 
contract debt, or of arrears of rent; becauſe there can be no de- 
livery; and no inconvenience, becauſe it may be eafily done 


mother Way. Taking it in caſe of a ſpecifick thing, as a horſe, 


Ge. poſſeſfion is altered, (as Swinbs, ſuppoſes), and then donee 
ſhall ejoylit: otherwiſe no difference between! this and a teſta- 
210420 . mentary 
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mentary diſpoſition. This donation therefore takes effect: bit 
ſtill liable to that contingency. There is no caſe that dong, 
muſt keep poſſeſſion in his life; how then can he have the vg 
or benefit of it, taking it to be a ſpecifick thing? As to a choſe 

2 in action being allowed to be given, that was a new-caſe before 

5 Your Lordſbip; for Baily v. Snelgrove, which was of a bond, was 

' the firſt ever determined upon any thing of a choſe in action. The 

| reaſon, the court went on there, was, that it was as complex 
a gift, as could be made of a bond; for writing not being ne. 
: ceſſary to aſſignment of a bond, if all was delivered that could 
be; all. that was required, was done. It was a ſubſtantial gif 
of the paper and ſeal, without which there could be no recovery 
on it. A bond carries the debt itſelf, not only evidence or . 
curity of it; therefore is conſidered as bona notabilia, and not 
only where the party dies, like other choſes in action; and x 
Court of Equity does not ſay, a bond mult be delivered by dee 
in writing. In Richards v. ms on gift of a mortgage to mort- 
gagor by giving him the deeds Your . Lordſhip held, that if that 
act was proved, it was a gift of all the money on the ſecurities, 
and not within the ſtatute of frauds. So tha@the bond there iz 
as compleatly given, as can be, ſuppoſing that parol evidence is ſuf. 
ficient, and writing not neceſſary. If that was not the ground 
of that determination, and no delivery requiſite, but that it is to 
remain with donor until his death, and only. a formal delivery, 
it will not differ from the inconveniencies intended to be guarded 
againſt by the Vat. of frauds ; for then every looſe declaration 
will be ſet up potwithſtanding ſolemn wills before executed. | 
is dangerous to ſupport parol declarations upon gifts of-this kind 
not accompanied with a viſible act to give notice to all the world 
as delivery: and the ſtatute has thought it better, that ſonje of theſ 
true gifts ſhould fail, (as has frequently happened for want of the 
ſolemnities thereby required, ) than that there ſhould be à publick 
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inconvenience. If a common choſe in action cannot be delivered, 4 

how can this? which is ſtronger, as it is capable of beiug alſigned in 

by a proper transfer. If indeed one goes: as far as he Can, the © 

court will perhaps ſupply it; as in thoſe caſes on the ſtat. 7. 1. Ac 

Ante 27 Jan. in Ryal v. Rowles, but that not the caſe here, F was a. man of th 
1749 3” buſineſs, an attorney; yet waits near two months withoot' doing 1 
that, which would effectuate it. That argument, of the tel in 

tator's having time to make a perfect gift, is often uſed'in Du fo 
=  fors Commons on imperfect wills. This court will never ſupport (if 
that as a donation, which may be a gift by. will; for there. mul :to 

be a difference between them. ot Rr: 3 ba 

Tord Chancellor in the outſet laid the other goods but of the th 

caſe, of which there was no pretence of any delivery ; which th 


would be very dangerous; and that it was impoſſible to — 
: | uc 


in the Time of Lord Chancellor Hazpwicks. 
mplex Jonati | mortis uſa as a general bequeſt of all 


$ h a c0 lex donat! . 
25 perſonal 'cftate' or of à reſidue without ſome proof of de- 


| uld be the ſame as a nuncupative will: and i 
very; for that woule e e nuncup 1H: and it 
3957 pity, the ſtat. of fraud did not ſet aſide all theſe kinds of 
Sifts. But what weighed with him, was, whether the ſtock with- 
out delivery was a good donation 'mortis cauſa.: which queſtion 


conſidering the vaſt proportion of property in ſach funds was of 


infinitely greater conſequence than the value of it : therefore he 
ſhould not determine it haſtily. If courts of juſtice were com- 
gell able by rules of law to ſuffer ſuch gifts without any transfer 
1 prevail, i could not be helped; but then the ſtat. of frauds 


relative,to, nuncupative wills would be ſo far nugatory and vain. 


Haying taken ; time o conſider, His Lordſhip now delivered his 
opinion. 1 C | 


_ There are two general queſtions, What is the weight and 
ARrength, of the evidence in point of fat? Next the refult of 
that evidence in point of law, or the law ariſing on this fact? 


4 As to the hrt, und as to the conviction ariling therefrom, there 
is to be ſute very ſtrong evidence on the part of the plaintiff of 
Fs general, intention of bounty, which is not to be diſputed: but 
as to.the gyidence of the particular gifts I cannot help taking no- 
tice, hat the declarations relied on by the plaintiff to prove them 
are all made to perſons of extreme low degree, his porter, bar- 
ber, 5c. It is obfervable alſo, that Fly was bred an attorney; 
had ome; property, ſome real eſtate, was a man of buſineſs; 
mult be reſumed from his profeſſion and education, to know 
10 thing o hat the law required to make a will; and cer- 
tainly.it would be more caſy for him to have made a will in wri- 
ting. than, to have. taken all theſe ſeveral ſteps to give away theſe 
Parts of his eſtate. It is likewiſe obſervable, that the behaviour 
.of Moſely, and his declarations after the death of Hy, are ſome 
impeachment and weakening of the. plaintiff's evidence; for it is 
extraordinary, that, if he thought himſelf intitled, he ſhould 
At inſiſt uppn theſe goods being his own inſtead of ſuffering 
them to be taken away and aſſiſting therein. At the fame time if 
Ivas to ground my opinion upon any objection to the evidence 
in peint of fact, I ſhould not determine it, but ſend it to be tried; 
fox this is as proper a caſe to be tried as any other. It is not in- 
ſiſted upon by the plaintiff as a teſtamentary cauſe ; for if he was 
to inſiſt pn that, it would overturn his demand, as he has no pro- 
bate but it is inſiſted on as a donation mortis cauſa.” Trover 
might be brought for it; for it would transfer the property: but 
though I have ſearched for it, I do not find a caſe of that kind in 
the books, of ſuch an action at law : but it might be tried at 
Pox. II. n — ee, 
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"declarations are not only of the goods, but of all money and x: 


ctedit, it is ſtrong evidence of a general intent of | bounty 
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law, was there a foundation for it; and if I was to ground n 
opinion upon the evidence in point of fact, I would dung 
trial. But according to my opinion there is no reaſon to give y, 


parties that trouble; for next, ſuppoſing the fact well Prove 
the conſideration is the reſult in point of law. IV 


- . 
: 


The relief ſought is founded upon theſe gifts being good db. 


nations mortrs cauſa. 


© Firſt as to any ſpecifick parts (if they may be ſo called) 8. 
cept the annuities. They are clearly not good (as I declared u 
the hearing) there being no pretence of any delivery in any ſhape 


whatever. They are ſo general, as in my opinion if they proy 


any thing, prove an intent to make a nuncupative will of all h; 


perſonal eſtate (this is excluſive of the annuities) ſaying, Maſt 
I give you all the plate and goods in this houſe, or, if I die, al 
are yours: but nothing was delivered. It is ſaid, he had poſleſin 
by living in the houſe, and did not want delivery; but he lin 
as a ſervant, who had no poſſeſſion: fo that if A ſervant had then 
in cuſtody, it would be a poſſeſſion for his maſter. The other 


rears of rent, and to extend almoſt to every thing: conſequenth 
there is no ground to carry it ſo far; and it is impoſſible to ſup- 
155 t any of theſe as gifts in proſpect of death, as I have declurd 


* 


| 1 . 


Next as to the gift of this annuity. If the witneſſes deſen 


but it rather turns againſt the plaintiff for it ſhews a general in. 
tent to give the whole to Moſely by making a nuncupatiye will o 
wills at different times. If that was to be admitted to ſupport 
theſe ſeveral gifts as ſo many donations Mortis cauſa, it would 
overturn not only the letter but the whole ſpirit and intent of the 
ſtat. of frauds. But notwithſtanding, ſuppoſe- this gift of the 
annuities was juſt,” as if it was a diſtin and independent dom - 
tion from the other matters infiſted on as gifts, the queſtion i, 


whether it is ſuch a gift, as the law of England allows as a do- 


nation mortis cauſa ? Firſt, the fact of the gift is proved on) 
by one witneſs: whereas the civil law, from which this doc- 
- trine is taken, requires five witneſſes thereto : for Juſlimian, when 
he allowed theſe gifts, was apprehenſive of fraud ariſing from 
them; and takes notice in that very chapter relied on for the 


plaintiff, that he had made a conſtitution to regulate it, that i 


ſhould be in the preſence of five, limited in point of value, &. 
which ſhews, how jealous he was of it. Beſide the witnels 
ſwears to this in very formal words: and though it is pretty han 
to object to a witneſs as looſe and uncertain on one hand, and the 
| T! * contra 
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contraty on the other, yet this argues either a very ſtrong me- 


mory or a pretty ſtrong affurance in ſwearing. But the expreſs 
fil, as he ſwears, is only of the three receipts. That is the 
150 of the gift. Taking it therefore according to the ſub- 
ance of the Sift, that this amounted to a declaration, that F 
by giving theſe receipts intended to give the annuities, upon this 
the principal point ariſes; whether delivery of the thing given by 
way of donation mortis cauſa is neceſſary; and, if neceſſary, 
whether this delivery of the receipts is ſufficient delivery of the 
thing given by way of donation mortts cauſa? I am of opinion, 
that delivery is neceſſary to make good ſuch a gift; and that the 


ddivery of theſe receipts for the conſideration- money of the pur- 


chaſe of them was no ſufficient delivery to validate this act. To 
clear this, it is proper to conſider the notion of a donation mcrtts 


{the according to the civil and Roman law and the law of England. 


ſeyekal patfages therein are pretty difficult to reconcile. Digeſt 


8 pe the civil and Roman law there is great variety, and 
Tho," Tit. ö. Law 38. requires, that both donor and donee 


Mould pe 'prefent at the time of the gift, quo praſens præſenti dat; 


which looks, as if delivery was intended at the time. It is 90 
chere and in ſeveral editions: but in the Lyons edition of Gerho- 


frei. Chrpus it is quo; which makes it ſenſe. Next in Digeſt, 


Ame ir. Pang i. it ſpeaks of it throughout as a reſtoring of 


the thing, if donor ſhould recover; as if a reſtitution was to be. 


It is proper to take notice, that in the Reman law there were 
three kinds of donations mortis cauſa. And in Voet on the Pan- 
4, Lid gg. ir. 6. Parag. 3. in his 2d Vol. Page 710. the 
diviſion is agreeable to that made of theſe donations by Swinb. 
The fitſt is 4 donation by one in no preſent danger, but in con- 
fideration of mortality, if he died; and this is ſtritly compared to 
a legacy; for the property was to paſs at the death, not at the time. 
The ſecond kind is, where the property paſſed at the time defea- 
fible in cue of an eſcape from that danger in view or of recovery 
from that flheſs. The third was, where, though he was moved 
wich the danger, yet not thinking it ſo immediate as to veſt the 
property immediately in the perſon, but put it in poſſeſſion of the 
perſon as an ĩinchoate gift to take effect, in caſe he ſhould die. Viniuss 
Commerit on this place of Juſtinian is more particular; puts the 


remedy by action, donor might have, in caſe he repented or re- 


voked. That is on the laſt kind of donation mortis cauſa ; where 
he did not part with the property immediately, he ſhould have a 
real action: but where he actually parted with the property, but 
the gift was to be defeated by his revocation, or recovery, or 
eſeape from that danger he was in, conditionem habeat, (which is a 


perfotial'a&tion) to make the irritancy, or to recover damages for 
the thing: that it differed not but in the nature of the action. 


And in Cabin s Lexicon, Sc. that is the diſtinction. Swinb. on 
in : the 
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Nature of 2 
Donation 
mortis cauſa. 
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this was-teſtamentary-; proved it as ſuch as a 1 8 ad, 
and. Probute was granted from which there v Was no a ; but 


nounced for as. a will, not as a donation martis cauſa ; which J 
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the text Thaieguotel, tniflics chete ſhould be 4 delife 
(ey 8 Fa ach "donations ; för that ner Ty 
delivered by the teſtator ; but to be paid or delivered 'by my 
miniſtrator; p. putting the diſtinction upon che one b Joe 
in life, the other after death, But nobwithtnding 25 8 
oaks i in the ciyil law impott the colitrary : particu lach 
his. Comment Lil. 2. Tit, 7. Sec. 1, Numero $* Cobaruuidt 
Rub, 3. and Voet « on the Pandect, ſame Chapter, Num. 3. 1 * 
65 which paſſages ſhew the different expreſſion and opind 50 ot 
importing 2 deli Very, others not. I have' mentioned” ry 
come at t which ſeems the diſtinction reconciling the Ws 
cording. to, what 1 is laid down by Voet, Numb, 6. that 
wot 1 1 delivery of poſſeſſion to the firſd 
gift, I have mentioned: in the other caſt, Wir 
br e 9 Was to paſs immediately, it was required: 1295 
the meaning of the expreſſion in Fuer, in mortis cauſa Aonatibn 
mitium nan tranfi fone traditione, and of othat ther exp refſion % 
Vat. With this, diſtinction theſe paſſages in tlie ei A Ta ate 
properly reconciled. Though I know theſe Wbpttony' tr 
could never 701 directly in queſtion in tlie Excle cal Com 


might collaterally ; and on theſe two 5 chqui 

cher there (pv been any .caſes the oy wes u on thin PR 1 
ſulgd againſt an adminiſtrator on account the nes 1 
kin u the adminiſtrator had infiſted,! R 8 $i ; 
ee 1 it yg ven a ca 23 or is 
Fe chi wy there are 5 ek legacles, d one of thoſe 
lace he;had given in his life by way of 2 5 mRartri caſt; 
there n N e in The Becke FE 145 
20 it h The Neareſt caſe to iy; Carr 
. 1721, in the F rerogative Court before Dr 55 175 2 Ther 
was left a writing we of three, 1 K "the form 
of. a will, e A: dee, ET. have 15 1 
IF; and grant, to my five 5 nA and. een of the feth, they 
irs, executors, and. adminiſt 17 15 caſe tlie e 
perſon eſtate, ang: 

all which, IL may claim in r ee b. ve a of: 
* dead. The diſpute was b 8 n claiming as his wiſe, 
and who had been ſo, but RA who in fled, 555 "was no 
will, but.deed, of gift mortrs 9 (and a gf 5 cauſa 5 


made in writing as well as o A and fo it mi ight by the Ro- 
man and. civil law) but the Eccleſiaſtical Judge d 4 1 opinion, 


an 


4a % 


whe 


Y— n+ 


a caſe was there cited of Shargo!, v. Shargold: upon dee py 1 
Dr. Pape not to take place until his death, and fix-pence delive 
by way of ſymbol, to put grantee in pofſeſtion: that was pro- 


3 mention 


| in the, Time of Lord Changellor Hazpwycre. 


fon to ſhew. how far * cleſiaſtical U ha conſidered 
ew Dh as. , e ſe donations, 
the differen t ſpecigs, and ho fer ny is vel ren by the 
Roman pad. Civil . IL will — 1 756 it according to'the law of 
19050 
not to 


hey are undoubtedly taken from the Civil law; bit 


bead — been received and allowed. Taking the law of Eng 


land to conſiſt (as Heb. ſays) of rules of law and equity, it mig t 


have come in queſtion i in caſes of action of Trover and Detinu? * 
but 1 have never found any action on that head. Conſider it 


therefore-as in this court; the civil law not binding here but as 


ſar as received and allowed; which muſt be from adj judged caſes 
and authorities, proving that the civil law has Nees received in 
England in reſpect of ſuch donations only ſo far as attended with 
delivery, or What the civil law calls zraditio; for which Swinb. 


wha being an Engh/b writer on the civil law, what he lays down 


is ſome, evidence of what has been received here, Part 1. Sec. 7. 
but in other 


205 1 0m th 
from 4 7 1 are not many caſes on this head; and they 
are amewbat., looſe. The firſt is Drury v. Smith, 1 Wil. 404. 


and changed: next Lawſon v. Lawſon 1 Wil. 441. 


e to the wife herſelf. As to the other e- 
It i is a 


does rt cone 2 what: I lo down ; and there was elne ſo 


hgh It /W, 


my on he 1 1 the wen of of 2 leon belding that the 
N. 


na tis cauſa; and that Lord Cowper avoided determining 
- on the foundation of the ſubſequent point of a ſatisfaction 
en, on which he grounded his . In all 
the inſtances i it is abſolutely neceſſary to be the perſon's after the 
Party, death: though in ſome. caſes. it veſts the property, in 
not. But to explain more fully Lord Coroper's opinion 


= 1 will refer you back to Drury v. Smith, and to Hedges A 


„ Cbanc. Pre. 269. which turned on another point : but 
ine Lon Cowper laid down a neceſſity of delivery very ſtrongly, 
wh er he fays, teſtator giyes with his own hands. In Baih v. 


Se 1 dqermined b 7 1 Mar cb I 744 1. urged; where 


TR of here farther, than the civil law on that 


places,. Sec. 6. in Tit, Definition of Legacy, he is ſtill 
mare 55 In both places, in one directly in the other col- 


laterally; he 1 own, 1. — delivery is neceſſary. Next con- 
reſolutions of this court: the ſame thing reſults 


Lor Comper founded himſelf on this and the poſſeſſion 
calle. from thence, is, that the purſe was deld 


44 
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delivery there or poſſeſſion, the bond being but a cheſe.in, ain 
and therefore there was no delivery but Daene Le 


| 2 FO 1 ee 75 428 4 * þ — NF S 
_ CASES Argued and Determined 
2 bond was [given in proſpect of death: the manner of gig s 


admitted; the bond was delivered; and I held it a good danay, 


mortis'cauſa. It was argued; that. there, Was no want of adi 


. , 7 T. If Jen 
chuſe to ſtop there. But I am of opinion, that decree was right 
and differs frac this caſe; for though it is true, that a bond 


which is ſpecialty, is a choſe in ion, and its principal value co, 
fits in the thing in action, yet ſome property, is conveyed by th 
delivery; for property is veſted ; and to this degree that the 


cancel, burn, and deſtroy it; the conſequence of which is, thy 


it puts it in his power to deſtroy: the obligee's power of, bring. 


ing an action, becauſe no one can bring an action jon a bon 


without a pr gert in Cur. Another ching made it amount h 
a delivery, that the law allows it a localitz; and there. 
fore a bond is bona. natabilia ſo as to require a pterogatiye al. 
miniſtration, where a bond is in one dioceſe, and goods in ang. 


ther, Not that this. is coneluſive: this rcaſoning I have gon 


upon, is agteeable to 7enk. Cent. 109,, caſe, g. relating to delivey 


to effectuate gifts. How Jentint applied that rule, of lav k 


mentions. there, I know not; but rath apprehend he applied i 


to. a donation Mortis cuuſa: for if to a donation iurer vi vs, I doubt 


he went too far. Another caſe is Muller v. Millun, 3 Mil- gz0 


delivery; which caſe, I believe, was hinted at as inconſiſtent 


with my decree ; but there is a great difference between deliyen 
action, and deſtruction of which, deſtroys the demand) and the 
delivery of a note payable to bearer, which is only evidence of the 
contract. Therefore from the authority of Sinh and all thel 
caſes the conſequence is, that by the civil law, as received and 
allowed in England, and conſequently by the law of Englaui, 
tradition or delivery is neceſſary to make a good donation mam 
cauſa: which brings it to the queſtion, whether delivery of the 
three receipts was a ſufficient delivery of the thing given. to effec- 


tuate the gift. I am of opinion, it was not. It is argued, tht 


though ſome delivery is neceſſary, yet delivery of the thing is not 
neceſſary, but delivery of any thing by way of ſymbol is fut- 
ficient : but I cannot agree to that; nor do I ſind: any authority 
for that in the civil law, which required delivery to ſome gitts 
or in the law of England, which required delivery throughout. 
Where the civil law requires it, they require actual tradition, 
delivery over of the thing. So in all the caſes in this. court de- 
livery of the thing given is relied; on, and not in name of the 
thing; as in the delivery of ſix-pence in Sbargold v. Shargols : i 
it, was allowed any effect, that would have been a gift mortis * 

4 3 no 
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in the Time 
Dorff | "ok 

act a8 a Will, but that Was allowed as teſtamentary, proved as a 
ill and od. The only caſe, wherein ſuch a ſymbol ſeems to 


of Lord Chancellot HARDWICRE. 


be leid goods is Jonet v. Selby e. but I am of opinion, that 
-aougted to the ſame thing as delivery of poſſeſſion of the tally, 
provided it was in the trunk at the time. Therefore it was rightly 
compared v0 the cates upon 21 J. 1. as Ryal v. Rowles and others. 
fr never Was imagined on that ſtatute, that delivery of a mere 
Lemnbel in name of the thing would be ſufficient to take it out of 


that ſtatute: yet notwithſtanding, delivery of the key of bulky 
goods where wines, Co. are, has been allowed as delivery of 
the poſſefſion, becauſe it is the way of coming at the poſſeſſion, 
or to males uſe of the thing: and therefore the key is not 
a bel Which would not do. If ſo then delivery of theſe 
deipts aoants to ſo much waſte paper; for if one purchaſes 
flock ot anguities, what avail are they after acceptance of the 
toek? It is true they are of ſome availtas to the identity of the 


ut waſte paper, and are feldom taken care of afterward. Sup- 
poſe By zuſtead of delivering over theſe receipts to Moſely had de- 
livered/ over the broker's note, whom he had employed, that had 
not been a good delivery of the poſſeſſion. There is no colour 
for iE; it id no evidence of the thing, or part of the title to it; 
ſor ſuppole it had been in a mortgage in queſtion, and a ſeparate 
rebelßt had been taken for the mortgage- money, not on the back 
of the deed, (Which was a very common way formerly, and is 


frequently ſeen in evidence of antient titles) and mortgagee had 


delivered over this ſeparate receipt for the conſideration- money, 
that would not have been a good delivery of the poſſeſſion, nor 
given the mortgage mortis cauſa by force of that act. Nor does 
it appear to me by proof, that poſſeſſion of theſe three receipts 
continued with Mey from the time, they were given, in Feb. 
to the time of Hs Kan for there is a witneſs, who ſpeaks, 
that in ſome ſhort time before his death Hy ſhewed him theſe re- 
ceipts, and ſaid, he intended them for his uncle Maſely. There- 
fore I am of opinion, it would be moſt dangerous to allow this 


J 
donation mortis cauſa from parol proof of delivery of ſuch re- 
e ceipts, whieh are not regarded or taken care of after acceptance; 
. and if theſe annuities are called choſes in action, there is leſs reaſon 
0 


to allow of it in this caſe than in any other choſe in action; becauſe 
ſtocks and annuities are capable of a transfer of the legal pro- 
perty by act of parliament, which might be done eaſily ; and if 
the inteſtate had ſuch an averſion to make a will as ſuppoſed, he 
might have transferred to Moſely: conſequently this is merely le- 
gatory, and amounts to a nuncupative will, and contrary to the 


law than was ever yet made; for if you take away the neceſſity 
delivery of the thing given, it remains merely nuncupative. 
o this purpoſe conſider the clauſes in the ſtat. of frauds relating 
| | tO 


n coming to receive: but after that is over, they are nothing 


ſtat. of frauds, and would introduce a greater breach on that 
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withſtanding that will, becauſe this relates to revocation of 4 fy 
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* 
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de Hl ess bro] fo n n a 


to this; which ſeem to me to be applied direQ! to prevent x 


miſchief {of this ſort. 12 Pheoclauſes are im ſec. 19, 20, 2% 22: 
which have very anxious prbviſions againſt diſpoſitions of this x 
requiring three witneſſes, ſolemn ideclaration! of teſtator; fixins 
the place of making, and to be reduced into writing in fix day, 
after making. Theſe are in caſes, where no will was made. 
Next comes another requiſite, Where à will! has been made. / ic 


what the plaintiff inſiſts on, is right in point of law, that thi 


gift of the annuities by delivery of the receipts was good, yet, 
though Ey had made a will before, it had been equally good not- 


in writing by any thing | amounting to a teſtamentary act. 
would be good againſt the will, as appears from the caſes. Would 


not that be quite contrary to the plain proviſion of this clauſe; 


taking away 1 of the thing? Here is then a revocation of 


a will by words on s is yours when I die.“ All 


» UIZ. © 
theſe clauſes, 99 will be overturned, if ſuch evidence is 
admitted. But it is ſaid, if this is not allowed, it will be im- 


ſſible to make a donation mortis cuiſa of ſtock or arrivitis, 
| uſe in their nature they are not capable of Aud dee 
I am of opinion, it cannot without a transfer, or ſomething 
amounting to that: and there is no harm in it, confidering how: 
much of the perſonal eſtate of this kingdom, vaſtly the greateſt 
proportion of it, ſubſiſts now in ſtock and funds: andi all the 
anxious proviſions of the ſtat. of frauds will ſignify nothing, if 
donation of ſtock, attended only by delivery of the paper is al- 
lowed. It might be ſupported to the extent of any given value, 
and would leave theſe thin gs under the greateſt degree of uncer- 
tainty ; and amount to a repeal of that uſeful law as to all this 
part of the property of the ſubjects of this kingdom. There- 
fore notwithſtanding the ſtrong evidence of 'the intent, this gift 
of annuities is not ſufficiently made within the rules of the au- 
thorities; and I am of opinion not to carry it further. If any 
doubt remains in any one's mind, I will add (what I very ſeldom 
do, though it has been done by my predeceſſors) that I ſhould 
be very glad to have this point ſettled by the ſupreme authority ; 


for it highly ought to be ſettled, if there is a doubt, conſidering 


ſo large a property of this kind, 


The bill ought to be diſmiſſed therefore without coſts as to the 
demand of theſe annuities, or any other part of the inteſtate's 
eſtate by way of donation mortis cauſa. | | 


But as there was a plain intent of bounty and kindneſs to this 
old man, who lived with him as a ſervant, and, it ſeems, in ex- 
tion of what ſhould be given at his death, therefore on the 
other part of the bill an inquiry ſhould be, what Meſely deſerved 
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T bill was on the foundation of” a large de mand beivg Promiſſory 
Ni up againſt the plaintiff upon 'a common egal pro- note fraudu- 


: A lently con- 


g miſfory note or 8,800/. which, the plaintiff ſaid, he .- pra 
| ranger to, Sth not under what rs demanded; and 5 fired with the 


came here.to have a ch; rnd from defendant, for what dust with- 


| ial whe- 
conſideration. and how obtained, an whoſe writing 1 it Was. 75 7 ther forged 5 


not; and if not 


The note Peil Mode appeared 401 be written on a mall Men on. in þ 


reaſonable 


blaß of paper in Tele od f Protniſe to pay to Mr. Bernard ume te be 
oT. II. 1 Fournier, delivered up. 
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* my band, September tbe 1 * | 
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1 defendant admitted aig hitpd-writing) £0 pe al his, [exc 
the; name at the Lui ; and that” the plaintiff admitted ito be 


his. 6 100 2 . 2411 221131 71000 911 


2236 0] DAYOd ITO. 2513 18441 bot nig 
* The conſidersti rven for it, as ſet up by the anſwer, tea 
in this manner : Piping e defendant was a eurato in vin 1510 
and courted the filter of Mr, Payne the Deen f wy averl 
to the match, and to prevail on him to defiſtpaftet* promiſts of 
preferment gave him a promiſſory note for 1000 J. or to probur 
bing ſome ecclefiaſtical preferment in Jerſey ;'| upon which: 'defen- 
dant deſiſted, and married another woman. 1 — 
happened ſorne diſturbance in the church, ef which he: was: Ci. 
rate; on which ee 1 a on beforo the Dean; cho deter. 
mined it againſt him; and that he appealed to the planieif},; 
from the great intimacy and friendſhip dress Be and pg ve 
being averſe to hear the a he app propoſed to/defendantts withdux 
it, — ſomething would be done for him; and afterward th 


| 75 lainti 12 this note, written by defendand by-dire&ion 
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tits witneſſes. | OT LIDO 47 =o Of 2 el 10 fig 
L145 ith} ann e I Arts o A 
The evidence of the Dean as to the owe; M/ w be given by 
bi was objedted to; as ſetting up a forgery in the defendant, 
and the party himſelf ſhould not be admitted to prove a forgery 
in avoidance 1 his own note, as he cannot be admitted in in- 
| dietments for forgety at ſuit of the crown. TID, big i TY, 
Ane lol 
1 Plainiſ. Allowin that nale in ing a forgery in in- 
dictments, this is not 5 to prove in proving — fallity 
the anſwer, which ſaid, the not proſecuting the Dean on that 
note was bel conſideration of the preſent 7 dg en of 
that note eing not now to 150 tried at l. 


His Honour fig theſe + ok ance: Ain: to — — 5:15 only 1 
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chat the court refuſed his evidence, but the contrary has been de? 
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termined, that the court is bound to accept it. 
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af Rage „This, note ought. to be immediately delivered 
| inquiry. 2 eren. In the caſe of fobn War” 
ofo alen the Lords directed the Attorney General to proſetute 
for theqfargery.\ Ia Suecumb Ne T une 15, 174 , the 
obſhndatibes of; Mr. Merrit (who died ee det after h 
camb abfl:ago}candi had been preyed upon. by ſeveral) brought's 
bilD teshank f ſecurities delivered up, to be cancelled, and among 
otherb chend fad to be executed by him in, Flanders, It appear 
int / pl nin from the bond, it could not be Q the b. te it 
wither Regiſten e 80 by Sir Joſpb 7exy! as to a conveyance in 
nan mam 10 Jah 173 S. In Baker v. Lomail 5 July 
374#->theybill:was-t0 have the conſideration of a Se note 
ſet forth: It 2 to be given in conſideration of a bill of 
exchange, which was a falſe one. The late Maſter of the Rolls 
enjoined! proceedings, and ordered. the bill of exchange to the 
Regiſter ſubject to further order. One Jones, a ſchoolmaſter in 


Kent, provided and did every thing for a ſcholar, intitled to a 


ſmall regbeſtate, | the income of which was not ſufficient to main- 
tai hit; and deſired the ſcholar, when fick, and likely to die, 
to make him amends, and took an abſolute conveyance of this 
eſtate : on a hill hy the heir to enquire whether the conſideration 
was really paid, Lord Talbot ordered the deed to be ſet aſide as an 
abſolute conveyance, and to ſtand as ſecurity for what' was 
juſtly due. There are ſeveral caſes of that kind, Plaintiff has 
no means of proceeding at law. Defendant may, when he will, 


=- 


and is to take the firſt ſtep. The ſtat. of limitations only takes 


away the legal operation; ſo that if the plaintiff makes a provi- 
fion for payment of debts, it may be ſet up at any future time 
againſt his executors, when a proper defence cannot be made. 
Several obſervations, occur on face of the note: it ſeems the ſu- 
perſeriptien of a frank eraſed; . which ingenuity the defendant, 


who is a Frenchman,. has brought from the ſeminaries, where he 


was educated: and a ſtrong argument ariſes from one in mean 


whom, } was 


of ability to Pay- ** 30 ; 483% 135 1-201 411 
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Baca ordered, without further enquiry to be depofited 


exrcumftances letting a legal bar run, when the perſon againft 
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| laintiff to give Him a vi „ 3: bill is guig timet, * N 


as endant has forged a note 9 a fictitious co nſideration. It can 
be ordered to be delivered o on this, th "= defendant is guilt 


of fotgery: and the arcade ral that it be cancelled, and, a. 


h to Es old books, damn . That are never be done 


1 on for execution : Lord Chancellor Ka, — could non uin 
it was 2 4 fact of forg gery he could not enter into, and that it mu 
be tried : but it never was, the iſſue being taken pro confeſs; 
which ſthews, that though there is a great Ae rar 
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9 the court will riot *. it N A trial. 
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- The bal'i is ib ae Proper th to * entertaided and piivorada 
on in this Cour The de has anſwered it as ſuch, and 
entered into "oof of it!. As to the light in which the court i 
to ſee this tranſaction, if in a fair liek, the bill muſt be diſ- 
miſſed: if doubtful, ſo that i inquiry is neceſſary, the court ought 
in ſome ſhape or other to ſend it to an inquiry: [otherwiſe not 
But the light it appears in, is. the moſt iniquitous, even in the 
manner inſiſted on by defendant, I ever ſaw before a court af 
juſtice, The defendant, being called on to this diſcovery, put 
it by his anſwer, not upon its being a voluntry note (which 
would have been a very different caſe) but that it was on a pto- 


per confideration, and as ſuch is not felievable againſt in a court of 


equity: but the confideration he ſets up, and the original four- 
dation which he lays of the tranſaction with the Dean, are not 


proved by him, but on the other hand are falſified every one of 


4. them 
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tenance in a Court of Equity. It is admitted, there 
probabilitizs againſt this note: all that is inſiſted on 
2 bare poffibility. But great ſuſpicion ariſes from the face of 
+. ' Sappoſing'every word of it to be the hand-writing of the 
Maine; and ſo found by a jury, if after ſuch a verdict I ſee 
fraud apparent and an iniquitous tranſaction, why ſhould I fay, 
the plaintiff mould not have that relief in a Court of Equity, 
merely becauſe the impoſition and fraud may be attended with a 
worſe crime, than the fraud and impoſitioa itſelf? I do not 
ground myſelf on n it aſide, becauſe it appears forged; but 
on this, rat Whether forged or not, it is not fit to ſtand-in a 
Court of Equity: which, if it was found, the plaintiff had 
wrote with a view only to get defendant a living, the court 
would not let ſtand upon ſuch a conſideration, or eſtabliſh ſuch a 
demand i a bill was brought for it. The caſes cited to be ſure 
differ maberially from this; being where the inſtrument itſelf is 
admitted in a court of law, and relief is ſought againſt it upon 
cireumftafiees:© here the note (itſelf is not admitted. I am 
not quite warranted by precedents to order it to be deli- 
vered up : but am well warranted to order it to be left in the 
hands of the officer, ſubject to the order of the court, and de- 
clare, that the plaintiff is intitled to be relieved againſt this note 
as a groſs fraud and contrivance of the defendant, and that no- 
thing is due upon it. My reaſon for leaving it in the Regiſter's 
hands is, that though I do not require any trial to inform my 
conſcience, yet I will not deprive him of liberty to bring his 
action, if he thinks fit. If he does not aſſert it in a reaſonable 
time, then to be delivered up. 


The defendant muſt pay coſts. 


7 
\ 


In Yohn Ward v. Duke of Bukingham, "Ward inſiſted on an 


allowance of 700 tun of allum. The court decreed him 
not intitled thereto : but obliged him to leave on the 
land the quantity required by his leaſe. He appealed; 
and to intitle him to that allowance produced an exhibit ; 
which the Lords laid hold of, and directed him to be pro- 
8 : but there was no decree of Chancery upon 
at. | | | 
Vor, II. CY Senhouſe 
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Plea. - JLEA to a bill for redemption. ib n + 


6 f 5 * 9 - hint Chancellor aid, 155 aki a Ra of this for Jun 
dolore it i dot v. Kenrict; where to a bill for redemption: there was a plea g 
54 good plea, decree. for forecloſure in the common. 8 averment of 
non payment of the money, G. but no order for fo 
e E and it was an old decree: but notwithſtanding bs 
EZ . Lord King allowed it. From which, he knew, there was an 
ee appeal and (though it was ſaid at the bar to be compromiſed) 
55 he took it to be reverſed; for it was apprehended to be wrong; 
—— {notwithſtanding ſuch plea an log ch of time. ma be a good 
1 "defence. yt as a Wd e pre ſtand for want in 
e der, ... — 
e 210 2 2 , 
e | 22 Se e Ze, . 
ortgagee It is a conſtant, invariable rule, that any mortgage 1 may pro 
var wow " tect himſelf from diſcovery of his Hts y if he denies notice. 
| if be denies As to a jointreſs it is Are where the plaintiff claims 2 
votice. heir at law to the perſon, who made the jointure, and no appear, 
ho de ance of any ſettlement, the court will upon plaintiff 's offer to 


denied as well Confitm the N oblige a production of the deed. But as J 
as notice in mortgage, if the! plaintiff brings his bill to redeem! ever 


general. 


ſtrongly, he is not intitled tò ſee mortgagee s title deeds; becauſe 
Leeds a third perſon may find out a flaw in them. The ſame appears on 

a | deed to heir motion, where a ſale is to be to raiſe the mortgage Honey; which 
confirming her ſhews,' howycautious the court is as to that. It is a firſt princi- 

e ple, and hot to be argued; it depends therefore on the denial af 

: notice. The rule of the court is, that where the plaintiff charge 

| tn only notice in general, but alſo ſpecial facts and circum- 


ſtances, W be denied n as notice in 5 
Caſe 1 50. j Chetwynd verſus Lindon, July 23, 17 52, 


Demurrer to DAR to ſuch part of the bill, as ſought to con. 


diſcover 
Jes a ” 1 defendant-to diſcover a conſpiracy or attempt in tit 


ſetting up a + of ror in ſetting up a child, ſhe pretended to have by a per ſon, 


— 5 over who kept, and was defirous to have a child by her. The de- 


or . or FO 8 Mo of has 19 aan 
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murrer was, as it might tend to ſubject . 25 to 3 


in the Lord Chancellor EAMDWICkE. 451 
Lord Cbuntellon deſired to be read out of the bill, what charges 
there were vf that kind as to ſubject defendant to ſuch penal laws. 
che may demur to the diſcovery of any thing which may prove 
cohabitation. The queſtion is, whether it is fo charged, as, if 
confeſſed in the anſwer, would be a ground for a criminal pro- 
ſeeution in a court of law; for it is not every conſpiracy will be 
a ground for a criminal proſecution. If that was the caſe, al- 
moſt all the eauſes in this court would come within that deſcrip- 
tion. The boundaries are often very nice, where a matter is 
near indictable and à fraud in this court. This ſetting up a baſ- 
tard child 3s a private fraud; does not impede the courſe of deſcent 
in law ſo as to defeat the heir at law; for if ſo, perhaps it might 
be a conſpiracy indictable: but this is to the diſheriſon of no one: 
and by this means ſeveral frauds in this court might be covered b 
demurrer. Nor is it diſtinguiſhed, what the particulars are, which ears do- 
are demurred to; ſo that the court muſt look over the whole murred © 
bill in order to ſee. It is like the caſe of a plea, which begins - --— 4 
with, as to ſo much of the plea, as is not after anſwered to, © © 
the party pleads ; which has been often over- ruled; for it cannot 
br known, what would be pleaded to, and what anſwered. - 
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N motion relative to a proceeding in Eccleſiaſtical Court 

for a church-rate Lord Chancellor would not receive it. It 

awas turning every thing into Engliſb bill in this court: the Ec- 

cleſiaſtical Court had juriſdiction of it. If there was any thing 

like preſeription to diſcharge therefrom, that muſt be pleaded, 

and denied; which is the common caſe of a modus, for which 

there may be a ſuit in the Ecclefiaſtical Court, or for a cuſtomary Eecleſiaftical | 
payment, as well as for tithes. If the modus is admitted, they OT Tos 4 
may go on in the Eccleſiaſtical Court: if denied indeed, there muſt TER. 
be a prohibition. Next as to the diſcovery ſought, the coming 

into this court in aid to the Eccleſiaſtical Juriſdiction is always 

denied here. The plaintiff cannot, becauſe this court will not This court not 
be ancillary to that: nor does the defendant there want it, be- aocillary | 
cauſe he may exhibit articles in that court, and have an anſwer TS. 

on oath, whach is the conſtant method there, 155 


Anonymous, July, 24, 1752 Caſe 152. 


N motion Lord Chancellor ſaid, that before the making the Solicitor's bill 
act of parliament as to ſolicitors bills, the rule was, that in r 
a court of common law, if application was made to tax an attor- — 4 
EY ney $court as for- 
5 | 5 merry. 
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Thejudgment Ney's bill, it was not done without bringing the whole demand 
vot afterwardynd money into court, and then to have it taxed.” This bo 
opened 19 the thought a! great hardſhip bn clients at the time of making thi, 
an aceoaut act; bEcauſe an attorney might make a os hear amen bil 
— and put a burden on his elient to raiſe it; N 


money into court. Then the client cannot afterward come, and 


ſay, he had an antecedent demand before, and deſire to have that 


deducted out of what was taxed due to the ſolicitor for his bill 
The court is to be ſure to ſee, that ſolicitors do their clients jul. 


tice: yet the giving way to this would repeal the act of paflil. 


ment, and put ſolicitors in ſuch à condition, they might 
never come at their demands, if the court was to ſay, they 
would open the judgment (for it is a Jucgment of the court u f 
the client's own ſubmiſſion to pay what ſhould be due) to lef ih: 
this, and have the account taken. The party therefore has pre“ 
cluded himſelf; for he had two methods ; he might apply to tax 
the bill, and then muſt ſubmit to pay; or, if there were accotiny 
between them, might have braught a bill for that account, and 
alleged, he was indebted to the ſolicitor, or that the ſolicitot pe- 
tended, he was, for bill of fees and diſburſements, and Prayed 
to have that aceount taken: but he has waved that, knowitig bly 
to be ſo. And in general, accounts cannot be taken'bn'tixation 
of a bill. The court cauld not now ſtop the payment of it to 
have the account taken; that would make theſe things fo Uuncet: 
tain, there would be no end of them: nor would it mike ape 
cedent of that kind. eee 
| * "$3. Wen Jatuꝛobs 101 
| Acivi 6 (av! 


Caſe 153. Briffith ver/us Hood, July 24, 1752. 


Lok CHANCELLOR. 7 4 0 rs, 
Bill for wife's FF 7 HERE there is any thing for ſeparate uſe of 4 wife, 


1 22 Va bill ought to be 7 by her Prochein Amy for her: 


Amy: but otherwiſe: it is her huſband's bill. However there have been 


where with cafes of ſuch a bill by the huſband and wife, and the court ha 


Huſband, or- ms 1 3 | 
| dered to traf. taken care of the wife, and ordered payment to ſome petſon for 


ace for her. her. d „ 


ns 
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Caſe 154. Morris ver/s Leſſees of Lord Berkeley, July 25, 1732. 
Ray bung NA © TION to continue injunction to ſtay building. 
maſt be oa | | i FP 
Ropping an- ks 0 0 * 
tient lights by | Lon 
preſeription, | 

or on agree - 

ment. 0 


NC act of parliament 
therefore varied the rule both of courts of common law and 
equity; ſo that the client ſubmitting to pay what ſhould become 
due, the bill ſhould be taxed, and that without bringing the 
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ee | 
Ki Foo S0O7 2: * . 5 BA nt wont . 
| oeyer comes into this court on ſeach; a right, muſt found. it 
either on fefendant's building ſo as to ſtop antient lizhts, for which 
be has a Preſcription, otwithſtanding that he muſt lay a particu- 
jr pteſefiptipn) or el on ſome agreement, either proved or rea- 
ſonable' preſumption thereof. An infotficient-anſwer is not a ground 
to Continue an injunction: it muſt be excepted to, and then if re- 


** TE. 
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ported inſufficiept, application may be to revive. 
1111 Mn | $91 1 | © 4 $*; 1 7% | 4 
A Dane i if * : . * 75 $ we 
Attorpey, General at the Relation of Gray's Inn So- Caſe 155. 
1%, ety. v2r/u5 Doughty, Fuly 24, 1752. 
15 $24 . BA. * 7 | 171 4 1 g | | 1. + "69 tt | 
K, 25 ION. before anſwer to ſtop proceeding in certain Injunction 
YI; pap which would intereept the proſpect from Gray's ce 
. re en en ene ee anſwer in a 
MST Av. 
71 "03 vie gar 3091 fro 17 * . 4 hs FOR UN Ma bᷓn a particu- 
| T he tet poſition of the court was deſired not on foundation „. 
ge. but on à long enjoyment of the right to this proſ- , yuin caſe of 
| i ſocitty'y which right has been admitted formerly watt or nu- 
parties, concerned to diſpute it, and by a court of equity ee. 
e h de, hen ſeveral orders on petition were made by Lord 
Tefferies.to reſtrain the building fo as to intercept this proſpect: 
aud the manner of defence thereto ſhews, this right of the ſociety. 
way Med, it uy going upon this, that the court was 
impoſed on by the plan ſhewn. That rights of this kind have. 
been taken notice of, appears from the act of parliament made 
for adorning Lincoln's Inn, where the parties ieſced under 
| . 8 4 | ' 
machen riger U 1 
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r 4 LOS 
Lok CHAUcELLOR. 
Befote I determine this, there is a previous queſtion, whether 
I can doit in this way. It is true, that by the courſe of the 
court in a plain caſe of waſte upon a certificate, and apap Er er 1 
vit of it, there may be an injunction before anſwer. ' 80 eie 
may in a plain caſe of nuſance, as for ſtopping up lights, upon ny 
affidavit, certificate and notice; becauſe the court will not ſuffer +» 
at on to prejudice the party in the mean time, but will top 
it before and: but now you come in a very ſpecial and particu- 
lar ſcaſe on à particular right to a proſpect. I know no general 
rule of common law, Which Warrants that, or ſays, that build- 
=y ſo as to ſtop another's proſpect is a nuſance. Was that the 
cafe, t ere could be no great towns; and I muſt grant injunc- 


© Vol., II. Rot 8 eee got, - _ yons 
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r Q. 2¹œοꝰ ; 
as 4 cas Argo 4 4 If 15 e 
o182iIdioq 18g zoo 
tions to all the new buildings-in this town: 
fore on a particular right 3 N 7 * rer e ee a 
| Op rtunity to anſwer it. As to the orders,made. by ont Joe 
ries (who was too apt to do things in an zextragy 
n modo as well as in re) they were. [made © ken 
"without a bill filed ; and thoſe Tay qut of the case. The 
be ſuch a right as this; as upon the act . ach 
Lincolt's Inn. That was upon agreement the parties 
if ſhewn here, it would be different; or if ' there was. gtound ty 
preſume ſuch an agreement: but then the party muſt hate u 
opportunity to anſwer that. This is not ſuch a fight, ag tha 
the court ſhould interpoſe before anſwer, It is like the GOmmgy 
2 hay rn nh: ap po ſpecial caſe attended with ſp; 
the cou 


cial circumſtances ; in w rt will not grant an tnjuns. 
Ae eee . (ang often denied thoſe de, ml 


it has been alten formerly denied. If it is en, 
fendant claims under the party, who, made, thoſe: 
and dmiſſions, (as it is aid). F 
ſumption of an agreement, it may be a diflerent, cole. e 
| have given them notice by filing vont pill. and: ranges ins 
. tice by this mation, if they, do wrong, 1 ot 
t be a ground for the court to orgenthele huildiag n 
led dom: Wh chat if they build, it e 1 
have great reſpect for, this ſociety : but muſt . no 
50 5 forme. rule, and cannot 4% it in chi ſummey gran 5b 
"Me J. ab | "he $4 $4 37 80005 * wk b5qittesRtemiw on 


ef agua 30s 1 alt" roth mont lc! 
2 fog verſus Atkinſon, ; 


Caſe 1 . 


je teſlator n, h he faw all them ſign, this ws 4 
| atteſtation Tg ao the ſtatute of ad dr Mont 1. 21 


Ber . be Gefion is, mrhadar ky che.th 
Hirne, thould ge the teſtator ſign > Firſt on the 
, 140 ae. ne 

Mer ve. a " 22 E ener ON... - 
— Tod, on 

rone of 10 ere. are 2 2 ying, e 

being beyond the teſtator ſign, or that he ſhould ſign in their preſence ; w ald 

if che legiſlature had required, they would: have fo. Haid. hn 

cd rt not having kat it, 8 court of - juſtice cannot, ene 
den dg might be a fur ; for this would be adding 

have been a folemnity to the 1 Indeed common 12 atteſis# 

commilion t tion of will; is ſos but the queſtion. is, whether, it is abſolutth 


— 7 4 neceſſary ? So is * and delivery a ſufficient publication 
eredit is not * without 
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wi dead,” 


e r , ARE ASSESS. 


= 4p. Ane This of en PARAL _ eser 


publication: yet a wills are in that form, 
liſhed” Nest the caſes. go a great way 
he authenticity is ſecured” by” the. teſtator's 


elke to ſee It: ; all the caſes and doubts go 
fe «that it is mot''necefliry; The very arboing 
br, whether ix is neteflary"for all . witnefl, 8 to ſign at 


once} 755 upon this, that it is not neceſſary for th teſtator to 
gn in of: them all; for the Ten did ot intend, 
the teſtator mould ſign three times over. In 2 C. C. 109. and 
Cute; Parſons, P. C. 184. and Lemayne v. Stanley, 3. Een. 1. it 
is taken for granted that the witneſſes did not ſee the teſtitor 
| write his name. In Smith v. Codron, 7 July 1732, A. figned and 
bliſhed a will in the preſence of two, who atteſted in his pre- 
; then a third perſon was called in; and the teſtator ſhew- 
ing him his name tells him, that Is his Hand, and bids him 
witneſs it; which he did, and ſubſcribed his name in the teſta- 
preſence; and Tac hours 71. tells him, Oe which he 
&d Was his will. oſepb Jelyl held this a good 
anputiont, the ſiatute not ſaying > hs Ol ſhould be aged 
de Dre NE 
at ou im name, a 
8 1 ſhould Len at g One & and the ſame time. 80 Sfone- 
525i. But 1 Tater calc was that of Jones 
b. af dr R R Bll. 174. where a caſe was made upon cject- 
wing agent the defendant, who claimed for life undet a will 
made Ali in the teſtator s own hand- writing. In December 1735. 
two witneſſes ſigned, and he figned his name, and took oF his 
m the wi &, which had been, ues before, , In an 


3749, the ted producing the paper fo ſigned 


35s 


7. 


101 witneſs Io. us wall ; anc hen, wit a pen 


went over His name, and then de eden tþ e paper as 
ds d& and deed. The only queſtion . 22k was well 
extbtite@\ within the ſtatute, hor bei done in 


watnelles together? Was emed an oer opi- 
a=" tin, Ab. 3. that by the civil 
hu ſeven ts e and all at the ſame time. In 
eur of the. WHIP. C. 184. Lee C. J. ſaid, that from the 
wordt of the uct there Was no direction, that the witneſſes ſhould 
together at the time of ſigning ;- that the caſe. in P. C. de- 
$itdined ſoon after the making Sig act, was, that if the teſtator 
Fe of three at times, yet it was within 
was Ey. Ab. 402. that the opinion in Carth. was not 


wood to be, that the act of parliament had laid down no fur- 
ter gequifite than to be atteſted by three in his preſence. The 


af che n were of che fans opinion; and what all the 
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merit the point in queſtion there; and that the foundation, 
which wills under theſe circumſtances were ſupported, - 
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than one ſingle word wou Id. anfwer. he atteſtation muſt 79 
oper and relevant to 155 act of the teltatot, an atteſtation "tht 


PF 
the teſtator did ſign in OR, preſence x. and: therefore neet 
” The 


they ſhould: ſee it. 1395 Was For, another Ae to 


be in the teſtator's preſenge, that thoſe witn elles Fan not "im: 


poſe another will upon him, and that he n h ave 4 check 


Is 


1 a 
2 is was neceſſary to 1 "preſence" ol 


over them, that they figned that very wi 3 his preſence. Tit 
Was the intent, though not 9 — e hüt the next clue 
of revocation; makes it N a muſt be. take! 
upon a ſimilitude of reaſon. he 151 0 eg 
is 3 to the 2 words of an bY: * 
drawyers of wills ſay, ſigned; ſealed, and puþhit 
Many of the caſes cited hae been e 


e 
ne 


which is not all en 135 
provides for by: the act of 123 Any fo 


a Mark, is the ſame as fign 80 is ing 1 5 
been held at Ni. 11 70 29] whe! re 1 50 
were dead, 1a; jury woul ply, that it a rc 55 


gned in teſtator s preſence, though not pro 
af lately before 8 Lerdſhi BN voy 175 Fo , Which 
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queſtio a great while Whether to make a will enen ly according 


.to/the ſtatute the figning of the teſtator thereto ſhoul "be in the 


ſpreſenoe of all ot indeed of any of the witneſles, jor 1 whether 'the 


ieſtator's acknowledging the hand- writing to that Will to be his 1. 


not ſufficient? Sometimes it has come in queſtion upon Wills: at 
other times upon the. clauſe relating. to revpcations. The preſedt 
queſtion relates particularly to a will, and is a proper queſtion at 
la to be determined there upon a trial, if the heir inſiſts upon l. 


Sometimes in caſes of little value, or where the parties to avoid 
expence are deſirous to ſubmit it upon the evidence here, the cou 


has gone into it (as a 
nion. S0 will I do; but leave it to the election of the heir, we 


ey he thinks fit to have it tried. The queſtion- ariſes wort 
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ars on the caſes cited) and given an opt 


r . 0 mw =o me 
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in GERT end Chance HazDwicks. 
FR attainly trar; that the ſecond,” which imme- 
72 50 lens, is to-be couple 


entry fon — from bath: ar 
=: has createt).the doubt. It is material to 


— 1 4 and natural import 
7755 . they thall be witneſſes to the very act and /afum 
A. ard 3hat the teftator's acknowledging that act to have 
he by, him, and that it is his ie is not ſufficient 
ao 5 to atteſt; chat is, it muſt be an atteſtation of the 


1 
7 tion, of of the thing in ſome ſenſe; but the queſtion upon 


this clanle, e i ak the ſubſequent, is, if they atteſt on 
[1 3 


f e een dy. che 


* 4 4 


ackbow the teſtator, that that is his — — 
TRITET tion of the act, and whether not to be 


ö n 
er 2 70 atteſtat 


to the rules of law. and eviderice as all other 
| 55 hgnin ing, might be proved? At the time of making that 
amept,. 200 ever Ge, if a bond or deed is executed by 
op, w/o. f6gns it; afterward the witneſſes are called in; and 
e he acknowledges that to be his hand; that 
F figered, as an. evidence of ſigning by the perſon executing, 
a of it by them. It is true, there is ſome diffe- 

rage ween . 0 caſe of a deed and a will in this reſpect, becauſe 
pang J not necelfary to a deed, but ſealing is; and 1 do not know, 
it wag Sver Held gs doknowledging his ſealing without witneſſes, 
hy * 7 t notwithſtanding, that is the rule of evi- 
n to ging If it was in the caſe of a note, or decla- 


ties of a — but bare ſigning, if that inſtrument is atteſted by 
proving that they were called in, and that he took that 
d ſaid That Was his hand, that would be a ſufficient 
TS him. That is the rule of evidence: con- 
13 Ton E Wich of the act of parliament it ſeems upon 
of that clauſe, that if the teſtator having ſigned the 
5 thoſe witneſſes declare and acknowledge, he had ſo, 
Phe was his hagd, that might be ſufficient within that 
61 5 $ to the ſubſcribing that makes no difference in the 
1 wid circumſtance is required by the ſtatute to make 


8 5 Jr) 


20 21 the delten therefore is ſubſcription mentioned. Other 
ards are pat on the fatute, on the execution of a will beſide the 


forhe. aGh+) erally declaring i it t6 be his will, though no particular 
form of words is feceffary. It is true, there ate caſes, where an 


inſtrument. ſealed, and delivered, and ſubſciibed by the teſtator has 
Vol. II. 6A | | been 


** in tit conſtruction, and an expo- 
The difference in the 


of the words upon the firſt, 
ad then how far the ſenſe and conftruQion of them is va» 
fubſequent clauſe. Taking it upon 
s inaſted, that the wool atteſted ſaperadded to ſubſcri- 


-of the acknowledgment. To be ſure it muſt bes 


ration of od or any other inſtrument not requiring the ſolemni- 


that they ſhould certify their atteſtation all of them in 


eription; as that it is to be in writing. The teſtator muſt do 
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teftator's executing a will ah Hos 
be eee the, ime 1 t it mere e 
ave 1 8 that ba ale; $ ligning in preſenos 
aan ma different, ti ; caſe; in there, wes, ith 
adit of, the. teſtator' s dippipgi a pen in e and drawing 

it over | his namę that Was iofiſted at the n 
terial cite nee, though. it i is now laid ndt to be thought Gy 
the court: but Kill it diſpenſes with the\teRtator's- figning in they 
preſence at the ſame time, t is a much greater, ſecurity ageing 
rjury to require all to be preſent at the ſame. time and inſtant. d 
doing the a 3 becauſe they are then checks on one another: by 
if ſuffered to be witneſſes at different times and places, a more, mate 
rial guard 1 18 diſpenſed with than this, which felates barely 0 the 
act of figning. Thus it ſtands on the words of e ct 
penned on the common practice and uſage in poiot of gxidence x 
to the figning of inftruments Which do notyrequite n 

of Fae Now to the other clauſe ag to NN 
A 


coupled in conſtraction and operating in the e 

former. This clauſe ſuppoſes two Kinds of, a g 
by a proper will diſpoſing of the eſtate - ar -vther wtiting) declaring 
the ſame not being a will. The other example: ef revacation; by 
burning or cancelling is not material to this caſe, It conſiſts of typ 
members referring to two different inſtruments; and 1 hold; tha 
a prior will may be properly revoked by another will. made Ac 
ing to the directions of the former olauſc that, is, 4 perfect wil 
publiſhed by deviſor atteſted by three witneſſes, who all ſubſcribed 
in his preſence ; and then the fenſe i is compleat. Then thoſe word 
 fgned in preſence of 1 three. witneſſes refer; to other avritzng, oh the. de- 
viſor, vx. _ ſome e other. writing or revgcatioh,, and do not ple e. 
. that, which is a perfect will; for that, . N peiſecꝭ vil 
will revoke a former; and therefore thoſe words. ate added to pit 
a guard on that other writing: which may not be à Will If the 
this is the ſenſe of the legiflature, the words ether--pild, ee cud 
muſt be taken according to the requifites and ſolemnities neceſſary 
by the former clauſe'to à will or codicil : but jf ir is a diſtinct wi 
ting, not a will, then is this additional requiſite and if this is the 
true conſtruction of the latter clauſe, it will not affect the wor 
atteſted and ſubſeribed in preſence of, Se. Next to conſider, tie 
as 8, which, 1 thought, had hęen more various, than they appea. 
ſt 3 Lev. 1. is an expreſs authority, and muſt have been 0% 4 
Ea ne of the teſtator hand (for it could · not be oil 
wiſe) and yet held good. No Ku — can be given to it but,a fie, 
ſumption, hin the teſtator might ite the will in the Nate d> 
three witneſſes: but that is not a natural preſumption, tos, bh tho 
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Would be 1 keene ngeig? For ay one mä, put 4 ſeat; 
e evidetice aPiſes frown that fei; cottnôn ſeals ate Alike 
one ats May be like atiothers; no cbrtainty r uard there! a 
re ite as een chance. The abfwer of Zrvinz (who Was a left 
ke 8 . mereto ; that where aj act öf 
tent inentions fgwing, it meant ſomethin g different from ſeal 
Pt! the 8 rt agteed on the ner (reaſon in that, 
3 ef upon Ae point now in queſtion. 0'Fhe* other caſes 
are ſdme of — in point Phe opinion of Sir Joſeph Fe in thoſe 
wo wah are very ſtreng to this purpoſe : and if To ànd the words 
Abe hte re anfwefed by it, there is no ground Lor wie to hold · 
the 19 As to the caſe in B. R. the reaſon according to the 
N what 1 go now, not upon ene ons teeth of 
total T do not ſee!) how 'thit"RrengtHens the 
ee is Hlowed;' that figning rories puuctibs is Kate. 
Therefore on che penning of the act and the authorities, my opi- 
udn 16% that ts Willis well executed: but being a a queſtion of law, 
3 law ig ſiſts upoti having it tried, 1 wil dreck a trial; 
Leb fund My UDP UPI? his declining . 200 
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nll ert 3 MAI 2 18. was then cited as fireh gebt bid eee, 
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2 Aiithet"SjeRtion was made for this A üdadt, we! one of the . ” _ 
Winne being beyond ſea the other two prove all the ſolemnities eee 
— 4 lining: but though they fear] the teſtator acknow- | 
Wed AW Rand- writing to them at difetent tines, "yet they do not 
wear) helxknowledged to that third witneſs, who is abroad : nor 
Sierowyproofabout u. 
ans e e e, and) tif e vt e re aum 
„ aft. The eburt te quires to the gaben of a will, 
that the abe us withefſes' mold to he ahi if they can: Vit F 
they cannot, the court gives credit to the H bd. Wing, 15 as to 
eſabliſh"-it if all the three witneſſes are dead; and therefore it is 
only neceſſary to prove that they ate dead, And tllat that is their 
band- writing. A court of wy does the fame: the Tout goes one 


n—_  —— _— 


— 


ſep father Pere; requiring all three to be examined if alive; and 
Gy be Had: but if beyond ſea and not amenable to the court, ſo 
that he may refuſe to be examined, the court does ndt require a 
ion to go. Thete is no inſtance where two 2 are 
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here, * and an aveſiatign of n ant 13 
that the Ccurt ſtopt the declaration to have. that _— genie 5 
It is not neceſſary to the title at aw. to- bave him examin 
as to all deeds and. k the witneſſes cannot a be 
Pe 


being within the e court, or. 
hey may 


witne 425 8 
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eluſc or may e 
money for it ; the court v he ec It Ayes im 5 7 
fraud may be uſed. SAR TOP; 4 hs he given, | to his i 
bing as if dead. N 2 TO anne e 


of their atteſtation 


is not to he given to 9 — 
ſuch a will. can be. eſtabli 


the court does not We an. 
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Of that 1 doubt. 1 do. not 8 wat u it js 4 n tha 
the ſame creditis to be given | to the h Tann wo. "Aa witneſs beyoud 


{a as if dead ; becauſe it is not neceilary 19, preſume, that it l > 
of your power to get him, if you pleaſe; and I am 


fraud may be uſed. on the other hand. | It pot ban 
Fact, 1bliſhed his will in t 


not only of thoſe examined, and at the 155 er W 
in theic preſence,”it ſands on the” proof 6 
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es brought a bill to * eſtabliſh the wilt by 85 
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Caſe 157. 


g E bill was at the hearing diſmiſſed with coſts to be taxed; co de with 
bey are taxed; and the proper proceſs iſſues for them againſt the party, un- 
plaintiff, who for non-payment of them is brought into contempt ben 


when ſome⸗· 


beckuls chere is nd perſon in being who has a right to detain him ** 
there, nor to ſuſtain the execution; the reaſon given for the cauſe 
not being revived was from an apprehenſion in the parties that 

there could be no revivor for coſts only. Lord Ghanceltor held there 

clegrly might for colts taxed, by which they are red ga do a der- 

ql And a, duty decreed, but the doubt was whether the plain- 

if wan de detained in cuſtody to wait for that revivor or be diſ- 

charged? And he defired to know how that was in the courts of 
common law ; bor there if defendant is in execution for coſts; lies 

in. &ecotion, and the party, to whom coſts are given, and who took 

tt eecution, dies; there may be a proceeding for thoſe coſts by 

5 preſentatiye of the party's taking out a ſcire faciat, and there 
may. de a new execution. But the queſtion was, whether the 

judges on application do not diſcharge him out of cuſtody, or whe- 
ther they Wait for the bringing the ſcire facigs ? He apprehended, 

they do diſcharge out of cuſtody : in caſes of injunction in this court, 
the court exerciſes a more liberal juri(dition than courts of common 
lay; a5, if plaintiff obtains an injunction on the, merits, and dies; 
yet this defendant cannot immediately proceed at law, but muſt 
cots ints the coutt to diſſolve the injunction. Bot courts of com- 
mon w/ have not the ſame power to compel the party to bring a ſcire 
iel, ot to put terms on him; but muſt take things as they find 
them... It was urged, that the cauſe was out of court by the bill's 
being diſthifſed with coſts. But Lord Chancellor ſaid, it was not 
ont of court. as to this; that if there is a judgment againſt plaintiff, 
the judgtnent is, that defendant eat ſine die yet there is a judgment 
tor coſts, which is a diſtinct judgment, and a ſcire facias may be 
brought for that; ſo that as to this the cauſe was not out of court. 
But the queſtion. was, how far he could detain the perſon of the 
party in-court, until a bill of revivor is brought or a ſcire facias. 
e took it, that this followed the rule in caſes of accounts; where 
he court gives liberty to defendant to revive after a decree for ac- 
unt; becauſe. both parties are conſidered as actors. And ſo were 
d be conſidered in this caſe ; but defired to ſee, what was the rule 
Vor. II. 6 B | of 
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aud in the Fleet on attachment with proclamations. Defendant dies; thiog is 
there is no xevivor, plaintiff moyes to be diſcharged out of cuſtody, to be done, 


* 
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of the common law courts as to this, before he determined it, ad 
that it ſhould be mentioned again. 


Poſt. 
Kemp v. 
Mackrell, 
8 Auguſt 
1754 


given, dies, they go to the repreſentative, who is intitled to ſom 
remedy or proceſs of revivor for thoſe coſts. This has been deter 
mined by Sir Foſeph Jelyl, and by me in Baſſet v. Prideauu, Mart 
1742. where the bill was for coſts only, which had been taxed, 
defendant pleaded, that plaintiff as adminiſtrator could hot arevin 
for coſts only; I Was of opinion, the plaintiff might; and that i 
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Ju a2 ptb. It was moved again: when. baying looked into th, 


common law caſes, the Lord Chancellor delivered his opinion. 


; | This is a thing, which does not often bappen, and deſerves on: 


fideration. No doubt but as to coſts the eſtabliſhed diſtinQion i; 
that whether given to plaintiff or defendant, by death of the pam 


before they are taxed, ſo that they are uncertain and-unliquidae; 


they fall to the ground; becaule it is a perſonal demand ininawr 
of a tort, and dies with the perſon. . But if taxed, they become 
a certain duty decreed ; and though the party, to whom they ar 


the difference. Here the perſon, for whoſe benefit tlie cofts x: 


given and execution taken, dies; plaintiff on this proceſs of col. 


duty. But all the proceſſes of a court of equity are for a ſuppoſa 


tempt, in nature of execution for this, which by the taxation i; 
kind of duty decreed, being in cuſtody and in nature of a defendat, 


applies to be diſcharged ; the queſtion is, whether any one has 0 
this proceſs. a right to detain. him, or whether heiis to be diſchargei 
To determine which, it is neceſſary to conſider, how far the pm. 


ceſs of the court is to be reſembled to proceedings at common lan, 


and how far they differ; for in ſome inſtances they do differ; bv 
cauſe, the proceedings at common law in writs of exetution 21 
either in perſonam or rem; if in rem, iti is elearly for the thing: if 


in per ſonam, it is not to take for a contempt; but to take ſo that th 


to (ati 


ſheriff; have his; body in the King's courts ſuch a day 


plaintiff ſuch a ſum of money; theſe are the words of the proceh; 


and this is the end of the writ, therefore that is to pay à \certai 


contempt, yet the court makes a diſtinction, and ſupports its pro 
ceſs for contempt after a decree by way of analogy to the common 
law. Suppoſe a judgment obtained by defendant againſt;plaintif, 
that defendant eat five die, and a judgment for coſts (all whid 
judgments are by the ſtatute) defendant may take out a vrit of ext 
cution for thoſe, coſts againſt plaintiff; ſuppoſe plaintiff is in exe 
tion and defendant dies, who is as to this an actor; or ſuppoſe: 
plainer caſe, plaintiff had judgment for debt and coſts, and tab 
out execution by capias; ad ſatisfaciendam ;\ defendant: is in cuſtod 
thereon, and then plaintiff dies; which comes to the ſame thing 
in that caſe defendant has no right to be diſcharged out of cuſtocqh, 


in my opinion; my reaſon is this. Judicial writs do not wy 
= | aba 
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in the Time of Lord Chancellor Hazpwicks, 


Abele by death of the party, though there are certain writs called 
- dicial, which may: original writs do abate by death of the party: 
bot writs of execution do not; and therefore if the party is in exe- 
cution, he continues in execution, until he ſatisfies the end thereof, 
which is the payment of the ſum of money, for which the judg- 
ment and execution was againſt him. I cannot find a caſe on that 
point on a writ of ca. ſa. but there is a very material caſe, 1 Salk. 
322. Curd v. Withers, which is a determination, that a writ of f. fa. 
Joes hot abate by death of plaintiff between the iſſuing and return 
of it and that if the execution is begun, which is always begun by 
ing the writ in the ſheriff s hands (an alteration from the com- 
mon law made by the ſtatute of frauds; for before it was an attach- 
ing on the goods by the 2eſte of it) it does not abate, then conſider, 
how fur this goes. 80 far that an execution does not abate by death 
of plantiff, for whoſe benefit it is, after it is ſued out. How does 
that hold on a ca. fa. on a judgment? Juſt in the ſame manner, and 
it has bern often determined, that where there is an execution by 
cu. ac Tete the laſt day of Trinity term, the party dies between 
that day and the return, which is the firſt day of Michaelmas term, 
and flefendant is taken after his death; that is a good execution; 
which ſhews, the death of the party does not determine it. Then 
conſider what the effect will be, where the execution is compleated. 
If thete lisa ca. a, on a judgment, defendant is taken and in cuſto- 


dy ſuppoſe the writ returned; plaintiff dies; the effect will be no- 


thing at all; it does not abate the judicial writ according to Sal. 
tho return of/the ſheriff is, that he has taken the body, and has it 
readyoto iſatisfy plaimtiff. In conſequence of that I am of opinion, 
the exxdutor or adminiſtrator of that plaintiff without any new proceſs 
hast ght to this new demand, and defendant muſt lie in execu- 
tion untibthe has ſatisfied him. For as the intereſt of the judgment 
goes to che executor or adminiſtrator ſo on the impriſonment of the 
body of the defendant by virtue of the ca. ſa. which is an execution 
compleated, the benefit and intereſt of that pledge (as it is now by the 
tule of law according to Hobart, though Coke held otherwiſe, and 
to ſettle the difference between two ſuch great men at laſt the law 
was determined by act of parliament 21 F. 1. that it is a pledge) 
veſts in the executor or adminiſtrator, and defendant has nothing 
to do but to ſay, he will pay the money, and deſire to be diſchar- 
ged. Thus far J will go, though I cannot cite caſes for it, that if 
no executor or adminiſtrator appears, as if he has died without a 
will (for if he has made a will, though not proved, an executor 
may certainly receive the money, and releaſe before probat) but if 
he has died inteſtate, and no body will take out adminiſtration, I 
an of opinion, that defendant being in cuſtody might make a ſpe- 
cial motion to the court on notice to the next of kin, repreſenting 
to the court that he was in cuſtody, and ready to pay the debt; 


and if the next of kin would not take out adminiſtration in reaſon- 
06 able 
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able dme che court would find means to relieve him! according 
t „ Bu 


fort whoſe benefit the ſheriff has his body, has a right 10 detain hin 


under a decree for coſts on diſmiſſion of the bill, bot I do not think. 


fers it from the . . 


taken to revive it: whereas at common law it is an execution in 
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t this would 2 at gemmon be 


d of it ia, that it is a thing poo fl poi wa the executy 
ee, the party being in ouſtody the. very dun b. ty. r 
which the judgment was — ſoar the executor or adminiſtta ator, 


without yew: proceſs. But the next conſideration js, how this is 10 
be applied to proceſs of contempt out of this court, after a d 

in nature of an execution? I am of opinion, there will be a diſfe. 
rene. In this cafe plaintiff is in cuſtody on proceſs: of contem 


that will differ from the caſe. of a defendant in cuſtody ; for wher R 


the court gives coſts againſt plaiatift, that detendant is in nature of | 
plaintiff. But a difference will ariſe on the nature and foundation of 
ee ocefs ; weh is always by way of proceſs for contempt, not for 
or duty to have the body here to ſatisfy that; but all for, | 
contempt in not obeying the order and decree ef the King's coun, 
Conſider it therefore in caſe of ſequeſtration, which is the neareſt 
to a f. fal that can be; — zeroes more-analogous to a c 
lag atun; but it is often compared to a fi. fa. If, a+ feques 
ſttatlon iſues for a duty decreed,» or coſts, 1, and; the; party dies 
that ſequeſtration muſt be revived, as I take it; gendiſo dt we don 
11 Whartm V. Broughton g: the reaſon i 18, becauſe the ptoceſs is for 
contempt, and that proceſs: muſt die with the perſon. This dif 
a. in Sal. which was held ſhould go on, though 
the party dies before it is oompleated. If therefate it is to be com 
to a. fu. throughout, that ſequeſtration muſt ſuhſiſt on the 
gobte of the'defendant according to that caſe in Sal. until the whole: 
ſum is levied,” but that is contrary to the eſtahliſhed/ rule of the 
bart! 41 For tho party dies t muſt be reviued, uthenwiſe ho is t 
be diſcharged out of cuſtody. The method in that caſet io, that 
the court will not immediately turn the ſequeſtrators out of poſſeſ- 
1idti, but gie tits to revive that ſequeſtration in a rraſunable time; 
and if that is ſo in caſe of ſequeſtration, how! ought it to be in pro- 
ceſs of contempt againſt the body of plaintiff for coſts ones to 
defendant ? Is the plaintiff who is now the, dehtor, to be ke 
cuſtody on the proceſs ſued out by the original defendant ? 
withſtandiag his death, Jam of opinion he id not, om this deren 
taken between the execution in this court and a court! 
of law, beckuſe this is in execution merely for contempt, which 
proceſs falls with the petſon ſuing it out, unleſs ſome method is 
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rem, or if in perſonam, it is for payment of the duty, but neither is 
he immediately to be diſcharged, and therefore the like method 1s 
to be taken as in caſe of ſequeſtration, that unleſs revived in a rea - 


ſonable time by the 9 of the party dying. he muſt be 
n | 2 
3 Jobalen 
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johnſon verſus Peck, * 175 


Motion was: made at the deſire, as was ſaid, of che Maſter 

of the :Rolls to have it moved as ſoon as Lord Ghancellar 

— have given his opinion in the above caſe. It was, that the 

cauſe, which had abated by marriage of a feme Plaintiff, might 
ved, ' 


en 


The: glaigtiff came * to 3 in reſpe& of coſts, which were - 
n and due to plaintiff. | | 


Le Chancellor having ordered the dectee to be read, ſaid, this 
is a decree out of aſſets of teſtator ; which was an executory de- 
ewe, was to be done ; and therefore there might be a 
.revivor for the whole, though the coſts not taxed at all. Jt hat 
boen the tule, though a very ſtrict and hard rule to be fure, that 
if a man, to whom coſts are decreed, eſpecially in this court, where 
coſts are ſometimes very conſiderable, happens to die, and che ſuit 
abates, there ſhould not be a revivor, becauſe the coſts were not 
taxed. Perhaps it was too ſtrong a diſtinction, and too much 
weight laid on it originally; and therefore the court has always en- 
deaboured to get out of it, ſo as always to hold, that if any thing 
remains executory in the decree, befides payment of coſts, the party 
might revive though not taxed ; and that would carry revivor for 
colts along with it. Now this is à decree out of affets, and though 
| the court has not gone on and directed, as it ſhould have done, 
that if aſſets are not admitted, they ſhould go on and take the ac- 
count, the court would ſupply that on petition. An account of 


theſe aſſets muſt be taken ; and on that diſtinction the ſuit ought to 
be revived!) - 


leg 19: Ai 


eee wen that the account of ae wa but incident to the 


191 . 7 
Lor Werten. 


ie 


- Suppoſe defendant whether executor or adminiftrator had died, 


the cofts not being decreed againſt him perſonally, but as a debt on 
teſtator's or inteſtate's eſtate (for ſo it is taken) why might not that 
WEE "againſt the adminiſtrator de bouts non 
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Caſs 150 * EF ty VA aner Ver; us Hie, July 27, 2752. 
v 1 
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wo bill had been ol es FE 1 of 45 5 eſtate of — 
05 which ſtood out on ſeveral ſecurities; the common. decree 
made; a SA e and an account to be taken f 


900 ts, and of 4 hat the truſtee received out of the eſtate. An 


nation, of the. executor Berry defendant in that ſuit, toiſce what 

: ney he had in his nur That order produced, a report, by 

| * : — and ſeveral. other ſums. Application Was made to 

of Yin him to pay. thoſe ſeveral ſums. The court directed him to 

5 was then taken to be ſolvent and in good circumſtances, but after 
his death appeared to be inſolvent. A ſupplemental hill was 

e, 275 be had as executor of Tvie)..1nn1738 10; order ta 

make liable to this ſum upon the tranſaction between him 

8 to refer it to a Maſter to inquire, whether it was for benefit 

. infant to Na e in that ſuit? The Maſter, reported; 


order was obtained, that the Maſter ſhould look into the exami. 
it appeared, that Berry had received money on a Mortgage 

pay W not all that he had charged himſelf with. Ber 
then filed —— Hull, to whom Berry had — the ſaid mort 
and Berry. After an anſwer was put in, there was an applies. 
tit wauld, be for his benefit to carry it on againſt all the defes · 


It was. brought to a hearing in July 4740; and diſmiſſi 
2s, to Hull. with coſts.: the coſts 1 Bree by 1 Lande receivers 
RAP oben roche Wy nds e los 2evr gne0lt 
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Q have ebnen oſts allowed out. of the infant's. eſtate was this 
bauch peek Fl for r that, notwithſtanding the determination, 
rocbein =P. not miſbehaved in carrying on that ſuit; 

for it was at that time very doubtful matter, whether the, ſpe- 
cifick aſſets of teſtator, applied (as this was) by. the executor, 
could be followed into the hands of the aſſignee, of, that execu- 
2 en very proper to have the j judgment 2 the court 
the judgment was, that 15 a et not be-1o-fol- 

one that jus] it not to turn the coſts upon the Proabein Am, 

A Hers ake him pay them out of his on pocket. It would be 
very dangerqus to do that, wherever the Procivia Amy did not ſuc- 
ceed in the, it,, and render it impoſſible to recover debts for in. 
| fants, our. Loraſbipis judgment in 1746 was grounded on tyo 
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1 the Tithe of Lord Snanweller FILA D wick E. 467 


H v. Gifard: * - The other The Executors of the late Duke of * Cited ante 
5h ngbam v. Mead the Banker ; where an aſſignment of a mort- 8 V. 
rt of the eſtate of old ien wesen 45 75 per, 


gabs was taken as a ſecuri N you Dake, f 
ay ae ting. H Ee did not Mtn) dt b died in t M 
| Whole action Ns, 1 0 aw exccutôf could fo as th 


—_ the aſſignee ſecure aſſign part of the ſpecifick eſtate” of 
teſtator to purpoſes, which on the face of them did not ſeem to 
part of the truſt of the will; for after Nugent v. Giffard 
* tod ſtrong to argue, that an executor could not raiſe mon 
on it; und apply that money after ward: but a difference was in- 
fſted on; w Here the executor did not receive the money, but paid 
i off himſelf ; | Thur Lordſhip held, and for the fake of conve- 
nene; that there was little — — between an executof 's re- 
ring the money and being intruſted with a applying lying'it as he 
pleased, or ackually paying it off himſelf. Conſiſtent with theſe 
detettminations Tour 225 could not determine otherwiſe in the 
preſent caſe; as it ſettled a point that was unſettled before : frm 
therefore it's a proper ſuit to be «ce, IPA rt 
919. JUG 2912100 | 
*EAgthft this it t inffed for plaintiff that 570 d event of | ah 
fuit Hul. and other circumſtances antecedent it was a fri- 
voload suit: diſmiſſing the bill proves no probable cauſe of liti- 
tion At is a general rule, that Prochern Amy ſhall pay defen- 
cant Coſts Gf difmiſſitg infant's bill: and though there may be an 
etteptwoly! it is dangerous to admit one, or to ſay that where the 
an inde fon to be for the infant's benefit, if it turns out 
the infant ſhould bear the coſts. It muſt be 4 very 
deals te take it out of that rule. Notwithſtanding the of- 
der to ſee Whether it was for the infant's benefit to carry it on, 
there YH as colluſion and concealment from the Maſter, of invitiers 
to be laid before him, which would have ſhewn the weak- 
of his demand: and there was lacheſs in carrying it on, ſo 


ng to be heard at requeſt of Acne Hull. 9 
In A6QF- £19 | 


Lope Saanen ron. 9 
i ee 121 20 
This is a very uncommon queſtion to come before che court; 
bow db Prochein Amy in a ſuit for an infant, which is carried 
on by approbation of the court, ſhall be charged Wich colt the 
8 that ſuit, or have an allowance for thoſe coſts againſt the 
infant. To be ſick the court ought to take care of infants, that 
they are not prejudiced by perſons debtors to their eſtates, or 
who have the management of their eſtates : but was the court to 
ay ſuch ſtrict rules as are now laid down for the plaintiff, 
who oppoſes this petition, it would be very dangerous to attempt 
the management of infants eſtates. They mult a& .under great 
e degrees 


> ya 
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463 | 
«degrees of uncertainty and under probabilities ; and ſo muſt dhe 
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Maſters, who cannot upon 


.circumſtances prima facie whether it is reaſonable to carry on ſuch 
a ſuit for the infant. Application to refer to a Maſter is ven 


common; a Prochein Amy will venture to bring a bill to fee q 


between the Prochern Amy and the infant, in whoſe behalf he has 


what foot, the anſwer puts it: but after anſwer comes in, and 


tthat it will probably be attended with expence, then is that P- 


plication made. Thus far it appears, care was taken by the pr. 


cbein Am, that an order was obtained in that {uit for the exami. 
nation of Berry, before the general account on the report was ob. 


tained, to ſee what money was in his hands, and how far ther 
was ground to direct him to pay money into court for the infant, 
benefit. I cannot ay, e 1000 J. the court directed him to py, 
was merely on the foot of that mortgage in controverſy: ng 
know I, out of what the couft extracted that #000). which wy 
not particularly applied to any ſpecifick ſum, with which he hal 
charged himſelf. It is material, and has produced the preſent 
controverſy, that Berry was then in apparent good circumſtances; 
(nor is his credit impeached, ſo far as appears) but afterward 
that he died infolvent, which occaſioned the ſupplemental bill; 
and that might be very reaſonable ; for before his death ther: 
was no reaſon to look farther : but after his inſolvency it was res 
ſonable for the receiver and thoſe concerned for the infant to fer 
the tranſaction of that mortgage, and whether there was any other 
perſon, whom they could charge with this, ſum in aid of the in- 
fant's eſtate. As to the grounds inſiſted} upon to ſhew the coli 
ought to be born by the Prochein Amy or the receiver, who 
ſwears, he paid them for the Prochean Amy, the diſmiſſigg 
the bill with caſts as againſt Full does not prove, that then 
was not a probable cauſe of  litigating ; for Hull being 1 
mortgagee and real creditor, and brought before the court ta ban 
his ſecurity impeached, if the bill is diſmiſſed; there is hardly 
an inſtance, in which it is not with coſts ; for being brought be- 
fore the court without juſt grounds, the court would not do 


him juſtice, unleſs coſts were given to him, as he is a creditor and 


incumbrancer. The court does not in that caſe inquire, whether 


there was probable eauſe of litigating. It is a different queſtion 


brought the ſuit; for then the queſtion is, whether he was fut- 
ficiently warranted to bring it ; whether it was brought and car- 


ried on in a reaſonable manner, and without lacheſs; for if ſa, 


the infant ought to reimburſe him in that ſuit, eſpecially in 4 
cCaſe of this kind where every thing as to the account and ma- 
nagement of the infant's eſtate was under the direction of the 
court. As to the colluſion and concealment mentioned, it 154 
_ ſufficient anſwer thereto, that this matter was referred to the = 


4 


ſuch references to chem heat the 
other ſide, againſt whom the bill is brought, but only judge on 


rn .es ere ee. oo ct ot e m yu 6a, 


in the Tims bf Lord Chageellor Harowiers. 
cual later before whom the dtconnt' was, and before whom 
Berry * 


gon between an execiitor and another perſon, as to playing over 


ek beſkators eftite into thc hands bf that other, both would 


be liable to make ſatisfaction; but at the hearing no ſuch fraud 


or colluſion 


this ſutn''to*be in his hands. If there is collu- 


as made out, as was ſufficient to charge Hu/l and g 


469 


gnee of 


” he kim anſwerable; which was the ground of my determina- executor not 


taking ſecurity of an eſtate from an executor is not to be anſwer - 
able 1. do not "know, that there can be any ſuch principle in 


colluſion. 


theſe caſes ; they all depend on circumſtances ; and therefore my 


Jedttnination in Nugent,v. Giffard was grounded on a caſe in Ver- 


n in Lord Coper's time, where the court had in their decree 

ſud Hat contrivance appeared between the executor and aſſignee 

of the mortgage to make a devaſftavit'; and wherever ſuch contri- 

van ce Pl l 

the court woul# hold the aſſignee liable. But I was not ſatisfied 

in Nugent" v. G/fard, that there was ſufficient evidence to come 
of 


to the grounf of Lord 's determination; nor was there 
the preſent Next there does not appear any lacheſs or 
miſbehzvibur in ing on the ſuit : its being heard on requeſt 


of the defendant is no proof thereof; for that they could not 
help; and might not upon further enquiry chuſe to bring it on 
_—_ Ihe ground of the 8 againſt Hull plainly 
ole aſter that report from the inſolvency of Berry. They have 
done Hothing, but what a man would do in his own caſe : and 
thought” as turned out 'unfortunately, the court will not ſay, 
they oüg hie near the coſts. The Maſter upon thoſe references 
910 0 not perhaps look fo far, as he ought, and reports 
it prope? ſuit; that is not a reaſon, if afterward found impro- 
per te make the Prochein Amy pay the coſts. I have known 
8 8 ER4blith' the euſtom of manors: It has been referred to 
i'Maſter t6:thquire, whether it was for infant's benefit to carr 
it n g che Maſter can go only upon probabilities ; nothing is 10 
uncertain” as the evidence of ſuch cuſtoms : that bill may be diſ- 
miſfed! If it ſhall be ſaid, that the receiver and Prochein Amy 
ſhall Bear the coſts of it, nobody would undertake the manage- 
ment of ſuch an eſtate of an infant. The petitioner therefore 
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red, notwithſtanding any of thoſe determinations, 


| Cale 160, = —Champ verſus Moody, Jul 28, 1752. 


ED Lon p CHANCELLOR, | 
” 6g Intereſt noe FYESERVA TION of further directions in general has 10. 
\commotily re- been taken to reſerve intereſt; and intereſt ought to be 
ſerved under 33 


| direc. Preſsly directed by the decree to be reſerved. I do not fy, 
Ae wales . 52 may be a caſe, where it has been pointed out in het . 
Ae trialat perhaps the court would take intereſt to be reſerved on ſuch 
a neral directions. After a direction of a trial at law reſervation q 
general directions will be taken to include coſts, intereſt, 2 
every thing: but in the common caſe of reference to a Matter i 
is taken to be otherwiſe. The reaſon I take to be, that th 
queſtion, of intereſt ſhould be pointed out to the Maſter, that k 
may have notice and attention to that Matter ſo reſerved, that li 
report may be adapted to it. r 


* + f 


Caſe 161. Ex Parte Watkins, Juby 2 9, 1752. 


Guardian. Pn that the court , ſhould appoiat a guardian d 
85 1 the perſonal eſtate of Anne Matlins. e eee 
A Petition may be Fe bill fled: there is no perſon be- 
fore the court who has any legal right; no teſtamentary gun 
dian ſo as to be valid; neit „ ee Ihe governo 
of the Leward Illands appointed a guardian; but that fails, as ſoon 
as the infant came to England. An inſtrument 1s ſet up, by 
which the infant names a guardian: but the infant, though 
Fourteen, has no right to do ſo, . becauſe ſhe has no ſecage lands 
If ſhe had, the court would not ſuffer the infant to be bound by 
ſuch an act, but turn it rather the other way; as held lately by 


His Lordſhip in the caſe of Mr. Lockyer, who of the age of eigb. 


teen had. appointed a guardian under his hand. If then no legal 
right, it devolves on the court, which can now appoint, the in- 
fant being reſident here. The application is made to avoid ei- 
pence; agd the queſtion is, which of the parties applying 
fitteſt? _ | | 


LORD CHANCELLOR. 
It is not proper for me to det&mine ; it muſt go to the Miſter 
1 3 Bickbam 
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Bickham verſus Croſs, July „„ 1782. .. _ Caſe 162. 


JN petition, the queſtion was, whether intereſt ſhould be 


* 


intereſt, and coſts ? 


carried on upon the Whole ſum reported due for principal, 7 mg # . AE >. Anon — 


| | | CES . £ N 
Lord Chancellor ſaid, there was no inſtance of the court's com- Intereſt com- 
puting intereſt: on coſts except as to a mortgage. It was certainly Puted on colts. 


the ſtrict rule of the court, that where mortgagor came to re- 


deem, and mortgagee to forecloſe, and afterward there is a report 
computing what is due for principal, intereſt, and coſts, all that 
is conſidered, as one accumulated, conſolidated, ſum; and if the 


court enlarges the time, and it goes back to the Maſter to com- 


pute ſubſequent intereſt and coſts, the Maſter reports the ſubſe- 


quent intereſt on the whole ſam. The ground of that he took 


to be, that the mortgaged eſtate is a pledge for the money. The 
court gives relief contrary to the rule of law, (for at law it is ab- 
ſolute) and can do it on ſuch terms, as the court thinks fit. If 


a perſon comes for enlargement of time, that is a favour, granted 


by the court not only beyond what the law, but beyond what 
the decree allows; and computation of intereſt ſhall be for the 
whole: but in ſeveral other caſes, as ſuppoſe it was on a perſonal 
demand, as on a bond, to be relieved againſt the penalty, and 
that on payment of principal, intereſt, and coſts, there ſhould 
be relief, and afterward there is ſubſequent intereſt, he did 
not know, that the court carries on the ſubſequent intereſt 
on the whole ſum reported due for principal, intereſt, and 
colts. In other caſes it happens more frequently; as on an 
account taken, and for performance of a truſt decreed, a general 
report is made by the Maſter of what is due to creditors, and 
creditors are of a different nature; they afterward come for a 
ſubſequent computation of intereſt; he took it, that the Maſter 
does not carry the ſubſequent computation upon the whole. He 
* Firs knew, that if ſome of theſe creditors are mortgagees, 
and they come to the court for a ſeparate report, the court ſome- 
times puts it on them to conſent, that notwithſtanding the ſepa- 
rate report that ſhall not carry intereſt on the whole ſum: but 
did not know, that the court puts theſe terms on other creditors 
except mortgagees. In performance of the truſt of a real eſtate, 
where ſeveral debts are to be preferred, this muſt have occurred 
in ſeveral inſtances. The court only directs ſubſequent in- 
teteſt to be carxied on, and leaves it to the Maſter, except as to 


= 


pe Sees, in which the compound ſum always carries intereſt: 
Jet the court always conſidered that as in their diſcretion: and 
2 7 


that 


of time 
„, tion intermarried with Lady Pomfr 
AF 4h * = heir of Philip | Earl of Pembroke, and in that Ti t was intitled w 
22 4. 36H, a very, great real eſtate in ſeveral counties. It did not ippear, nor 


„ abe eee ae remit, 


that diſeretiqn iptraduced, what, he did f or as to 
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Ales e Butit being apprehend t the pradlice was'to Compute in. 
Pow, 1750. tereſt on the whole. ſum, His, Lede ſald, 85 would, conſider 


in what manner the ſuhſequent intereſt TOO e carried on; ;, d 
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Fine by per- i 


ſons in poſſe· 
ſeſſion, and — 


non-chim eftate of 85 Father 91 Lords e and, 4s Connected wit 
—＋ that, to have an execution of à truſt for Ee, vut of 
being in truſ- A real eſtate, which when raiſed was by that truſt and a privite 

tee, barred act of parliament paſſed on it to become e of the mY 


not an equita- | t 
8 un- eſtate of Lord JI eres. oP. ; 2110136 04 Rogan 
der the deed | 8 Reif; t 4SHPUW 229314513 2513 I; | Dot 
of truſt, ay F 

though after Th © material facts i the caſe, on Wich Che Pl. 


great length tiff 8 1 e arofe, were, that 587 7 eſis ch au 1 
s mother, ſole er and 


Was it, alleged throughout the cauſe, that on the mafriage 1 
ſettlem nt or articles were entered into, but after the matrlig 
Ae od in the ſame v until 1697. when the ttuſt, upon 
which the valuable part of t e plaintiff's demand arofe, Was ere 
3 N and en the family took it into confidetition' to make 
mutual ſettlements ; ; by one of which Lord Te Heries was to inake 
a ſettlement of a real eſtate and jointure for his wife, and on the 

other fide ſhe was to make a ſettlement of her eſtate, by which in 

| default of iſſue ſtill ſhe would be miſtreſs of it, but to be charged 
with 2075 to be Taiſed out of that eſtate in nature of a pol. 
tion Lord T cries was to have with her, but to be applied to pit 
ticular truſts, By that ſettlement by Lady Yeferies three ſtats 
in Monmouth, Wit, and Glamorgan, were conveyed nominilly: 
but the Wilhire eſtate was not material to the ade eel conſider 
LO, the family never being in poſſeſſion or claiming any part d 
going along with the male branch of the Pembroke family: f 

. — this was to be conſidered as a conveyance only of the othe 

two eſtates, as it was in effect. They were thereby conveyed i 
three truſtees in fee, of whom Sir Jobn Trevor was one. 


firſt truſt was on the Monmouth I to ſell it with all e 
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in the Time of Lord Chancellor Hanpwickr, 
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to be charged therewith ; and then to pay off portions 
rhe the e ſhould appear charged 2 * 17 off 
the debts of Lor d Pembroke ; and terward to raiſe 20,000/. as and 
vor the portion of Lady Jeferes and for the uſe and benefit of 
Lord Feffernes in manner following: firſt to be applied to clear 
the lands ſettled in jointure on Lady Jefferies, and particularly a 
mortgage which was on that eſtate, made by Lord Chancellor 
feries: and out of the reſidue of it they wege, if they thought 
0 to pay any charge for portions or maimtehances of tlie ſiſters 
of Lord Jefferies or other incumbrancers: but there was a direc- 
tion, that they ſhould not be compelled to pay off the ſaid por- 
tions and maintenances, unleſs they thought fit: and after pay- 
ment af the ſaid mortgage-money and of the portiohs and main- 
tenances, if they thought fit to pay them, the ſurplus to Lord 
erich Bis executors, . adminiſtrators, and aſſigns. Then a di- 
rection how. the reſidue of the Monmouth eſtate was to be ſet- 


tled. Afterward the | truſt was declared of the Miliſpire eſtate, - 


ſuppoſed to belong to them: but it was entirely left to the diſcre- 
tion of the truſtees, whether they would make any uſe thereof, and 
to which they were not to be compelled in a Court of Equity or 
otherwiſe... The next truſt was as to the G/amorgan eſtate now 
in queſtion, to {ell it, and with the money ariſing and the rents and 
profits until ſale to raiſe 4,000/. of which 1,000/. to was be paid 
to Lord J feries himſelf ; 3, ooo J. to his wife to her ſeparate uſe, 
or of ſuch perſon as ſhe ſhould appoint ;; and next that if the 
money arifing by ſale of the Monmouth eſtate, and alſo of the 
Wiltſhire, eſtate if they thought fit to uſe it, ſhould not be ſuffi- 
cient tg xaiſe the 20,000/. then the truſtees ſhould out of the 


- 


Glamongan eſtate raiſe ſo much, as ſhould not be raiſed by ſale of 


the others: and when this 20,000/. was made up, there was to 


be an end of this truſt. 7 


After the execution of this deed they had iſſue a daughter in 
1698; | In 1702 Lord Jeferies died inteſtate. His widow took 
adminiſtration, and ſoon after in 1703 intermarried with Thomas 
Lord Windſer ; who thereby ſtood in her place as to the admini- 
[ration of Lord Feferies's eſtate and the powers over that eſtate, 
and alſo came into poſſeſſion of ſuch real eſtate, as ſhe was inti- 
tled to; which was the whole of her real eſtate ſubject as to thoſe 
charges, as Lord Fefferies died without iſſue male; and alſo had 
the power of guardianſhip of the infant, then of very tender 
Jexrs, and the management of her affairs, "(wr © 


EE 
+ : 


after this marriage in 1703, Lord 1 levied a fine of 
e wife s whole eſtate, particularly of thoſe eſtates ſubje& to the 
Vor. II. 6 E t:truſt 


Feed, and by che money ariſing and by the rents and profits un- 
ul fale they were to purchaſe; in an annuity, if the premiſes ap- 


473 


een $ e 6d. and 1d; Deterpiibed Wn " 
ee 9 N07 ha bein otro eng Gh 

and having con nued in on in :hery Fry 
Lhd ele, "Thou of cnt ir ors Yeh 885 1 . 


219 + ſ 8 \ 
m1 2 R 28 bob! 1 d . JU. * 8 too LOGS! 


Ne Pro e al da out K Lord 
eſtate, and Hehts which he oed. A. private ac of parliamen 
us obtained in 1708, W related to leveralimatters; dhe pm. 
*  eljjal and 8 a ine of Lord Chimes Jon 

5 — 57 62 A the alder of the truſt of the eſtats 


1 


1 N 


2 * 
—. 
2 


ww — 
. 


ereate M 1697, which feed 4s particularly > 
in in e = nd there was Os olante . chat for 2 — 4 
all controverſies as to this 1 it Was declare and ena WW i# 
e it Wall be taken to be part of the . aſſetz of Lon WW i-6 
"Fefſerres, and Uable to pay His debts, . and to reimburſe La * 

Ver du ſums which ie allowed and dedutted;oungtthe h. WHY > 
Jab of her jointute toward diſcharging © mortgage. encdle ty I - it 
 Ebancellor'Jef#r1v5, and portion vaintenan A hd the fr off 
Nute be diftributable according do che Kat. ud fiftifbution, ” 
After this the creditors of Lord Felſeries deckt on fe 191 
bill wo Hearing in 1912 ; when a decree was made. by! Lond H -ut 
| colt i this manner; to refer to the Maſter. Kela in 0 
of che debts due tp che creditors of Lond and Fax d dt 
Köſtz; and in order to the diſtribution of F :, 20,090,-Acconli T 
246 the: act of parlament it is brdered, decreed,.;thatcfo nnd WARY e 
PE faid ttuſt ſeftate, 48 tall be fo tient fo Pale de n i 
550d be Told 18 che ben pure 7; and the triafives afe to r. at 
8 Their cruſt by making Teh) fale, and the,t lefendants 0 6 
for und kis Wife to join therein; "nd out of tie money the po 
te d to bo paid bas all the rredifogy þ 7801 wy ſunn er BN be 
tioned 11 25 and next the ereditors their 0 K _ ph 
Kate and afterward” it is ordered 342 deere that» $1 
Said ſum be diſtributable according to, the igt. of dh pil 
tributiop; 'unt the deftndant Lord being in rixkt of uh e 
Wife incite $5 ne- fd 6 the befidue; let kat be pull o him; f de 
ank the daughter and only child of Lord 7. Fo fertes: intitel BN af 
to the other two-thirds; and being an infeng; let tire faid tio Wh it 
third be. brc t:before the Maſter to be put out at inteteſt ii pol 
tie Benefit of the ihfant'; and let the deferidnt Bir t-Trevir, BY 
ne as In e tranfactions taken care of the infintts cor to! 
eetriv; have notices; when the Malter is to be attended by the e tru 
tere, and for ping out. the: money; and that Eord Mud, pol 
e 16 an account for the per naE e ite ef. Lord Jef. ky 
18 fit 01] 1 IB F197 35129 | e 1 n 

-3 4 


- ; J. 
.  & ff — - FY \J 


b 4 a ; 6 
4 * X.. = * s 3 * * 4 ” n r 
p 5 : . # ws #4 4 - 
* ©; = © E 9 i " : N : - J £ - > 
5 1 8 2 E | ö . F . 
7 a» LT * - * 
4 * * * % þ 14 " 141 . - * os 
\ * "2 * 
. — © © . = . * 
: " 
0 ww # ; w ag 
- 
; > 
- 1 


ww 


diy ee, 475 


t - #11 3 ing oe a0 h>94 917 0 


oy apo $4 & 29 Wr 
5 at the 
5 ok W BY ids a1 Lord 
1 out 7920 to ren. whic f 


e 5 : AT 15 


Fine Pw 
7 0 y ente 2 N g5.10 hee cauſes: 2 
e 1 N 
bk oy aid in 4 10 manner ; nor Y.account.. as;to. bi 

nid befdre the 7 S © theit 867 * BY Lord 1. 1 or 


225 d this Glamyrgon es are. In 1733 
hens 7 1 115 17 38. Gd Prod ar ied, d, having. by bs 
go 


his el c ſtate for W 0 My debt 
OY: ads dant, Executor; who 11595 nt ſale 
at truſt created by Lord i Sree 


1 Tirtte was . n. int ercourſe of letters between. the de- 
© the plaintiffs 1 the ſolicitor of the plaintiffs : but the 
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Fe p . It is Yeldom, that a den 30. 0 diſta ds 
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ed: A I 28884 demapd under the deed,, as part of the 
er N of it under, a ſettlement: but af- 


the, act of parliament and. decree. 
(pe c | Sill at _— and five 


Jim ra 85 c lade of fines 25 at 105 bar; - cgn= 
f Reſt as 4 ane to operate in KA law, a a8 135 
41 DH of 1 law, it 1s null an void, never : 

Agel 1 at E truftees. If one, after n 1 5 tyroc TE 
Poeten, will . 15 75 36.1908 without afferting his right, he, Mall 


1 'but be mult be turned out of poſſeſſion, deveſted, or 
N {0 as to be c called on to Caen his. act G 
fire nd ine by 12 aft for years, life, copy, or will, the rent being 


pild all the While, will bar the landlord. So where privity of 
cle; , M tenant for life , remainder for life, tenant in tail remaig- 
dt ib tal; the'$; pofſetſion is is if . 880 the poſſeſſion of Lord 
n Lady' Pender is the x Ollelſion of the truſtees, and would Id be ſo 
Mere 1 hey come in in privity,, and are allowed to have 
raden ef thee ate by, permit 10g 90 the truſtees, vhole duty it 
was to permit ae: ; 10 * 85 at law they Were. only. tenants; at, wall 
to ths N es, FE, hays NE. no. 2 act to difaffirm the title of the 
trüſtscg Fi 1s 5 Þ to all, mort ages to let FAR continue in 
potent 48 intereft is paid ; and no. fine can bar mortgagee, 
leennle a A Sor my FX Wie as e will to him, and 


in privity of 12 5 La effertes was in effect mortgagor of this 
49 the deed was If 7 to ſecure this debt of her's on the 
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death of Lord Meier the continued in the ſame way, intitled » 
the 


AS ES Argued and, Determined: 
the equity of redemption and to the money ariſing from it ; to one 
third in ber own right, and to two thirds,as truſtee for her daugh. 
ter. The intent of this fine by her and her ſecond huſband was o 
put that equity, ſhe had in her own right, in him; à mere donz. 

it as a volunteer; and by bis wil 


tion of her to him, who took it as a volui 
ſpeaks ſo. Being an equitable intereſt it could not be conveyed to 
him but by fine; the deſign could not be anſwered otherwiſe. Then 
this fine cannot be now ſet up cagtrary to that deſign, and be ſaid 
to tutn the truſtees eſtate to a right. The general rule of law i; 

that a fine operates according & intent of the parties, and not fur. 
ther. There is no evidence, that they meant a diſſeiſin of the ttuſ. 
tees : they all along aver the contrary, in their petition upon obtain. 
ing the act of parliament, in their anſwer to the creditor's bill, 
and both the legiſlature and decree conſidered it as a ſubſiſting, con- 
tinuing, ſettlement, not as barred ; and eſtabliſh it. Lord Wing. 
for, as long as he could, kept off the ſale of this eſtate decreed, 2 
knowing that the reſidue after payment of the creditors would be 
brought into court for the infant's benefit, The court directed a 
receiver: this fine then muſt be a diſſeiſin of the court; muſt run 
againſt that poſſeſſion, the court had fot benefit of the infant; like 
the late caſe of Lord Portſmouth v. Vincent, where an eſtate was 


g 7 


| ſtolen out of poſſeſſion of the court, and a fine and length of time, 


38 years of poſſeſſion, infiſted upon: ur Lordſhip held, it ſhould 
not bar, being founded in fraud; and that is another food to {et 
aſide this fine in a court of law, that it is covinous to defeat this ſet- 
tlement. Farmer's caſe, If there ſhould be any doubt in a court 
of law, there is none in equity, Truſtee cannot levy a fine to de- 
feat ceſluy que truſt ; for every one in poſſeſſion with notice of the 
truſt is a truſtee ; and ceſiuy que truſt has nothing to do with the 
poſſeſſion: but it may be reſted on this, that in point of law it is 
no bar; for they were in poſſeſſion in pt ivity of this deed. No 
one can be diſſeiſor, who comes in in privity of another, It is a 
maxim of the Roman law, that none can change the cauſe of his 
poſſeſſion ; becauſe it is a fraud; does not give the Tightfal owner 
notice; and if the parties at time of the fine had nothing, being 
only tenants at will to the legal owners; it is void, and cannot after 
be made good, Saffir's' cafe, though a voidable act may. The 
ſecond general objection is the diſtance or length of time at which 
this demand is made, whether, laying the fine out of the caſe, that 
is any bat by any poſitive rule of law. No ſtatute of limitations 
extends to it: the legal eſtate remains ſtill in the heir of the truſ- 
tee, who cannot keep it. The court muſt ſay on what terms, that 
muſt come out of him; which cannot be without ſatisfying theſe 
truſts. The firſt vigw, in which length of time may be of weight, 
is, where it furniſhes preſumptive evidence of ſatisfaction. It never 
pays à debt: but will in many caſes preſume payment: as where 
no demand is made Oh a bond for eighteen years, a jury PR 


", the" Time uf Lord Chameeflor Hab wick. 


phe. ae a lega cy „and E arg uieſcence not being 
of,” 5 ure Witt" pr übe: FR which will ſtand. 1915 
the coi "appea f there 1 fs; al appe peardtice of this debt being 
id, leypth of pr wöuld have great weight ; büt there is no ſug- 
1125 of it : not ſo much as a Belief forced. T Fig late Maſter of 
e Ralls mid, that where ' defendant inſiſted on length of time, 
but could not form a belief whether it was paid or not, the court 
would not form a belief of it. At is indeed. long, fi ince Lady 
Pomfret came of age; but ſeveral accidents ſince account for it: no 
care was taken from Sir John Trevor death. Until 1736. ſhe had 
no notice of this demand. The plaintiffs then went abroad for 
above three yeats; during which and ever fince it. has been under 
rene A ſecond view, in which length of time may be material, C 
s, whe eit would lay the Py, againſt whom the demand is 
Vice r great difficulties; but with this reſtriction (which is 
10 dents whoſe fault the acquieſcence is owing : for the party 
citgog Fbepetit himſelf by that acquieſcence, into which he unjuſtly 
700 other. If fam hardſhips were to fall on the defendants 
engt h of time, it was owing to the miſbehaviour of Lord 
Per * be third general objection, in which all the defendants 

are e is as to the intereſt, the rate and from what time. 


Fr ran follow the principal, as a ſatisfaction for detention of 

9 8 charge by way of portion on a real eſtate, out of 
mY 19 wap 110 to be raiſed immediately. Then until raiſed, 
Lota® 0 55 who received the benefit, muſt pay the intereſt, 


10 the debtor ; the perſonal eſtate of Lord 7 Feries the 
90 ditor. ws chatge of a preciſe ſum on land carries intereſt always. 
From the te ort the reſidue of the 20,0007. became liquidated : but 
ir oag ht t 0 25 ir from the act of parliament or decree; and not 
leſs; Wi thi Miter legal rate. The next head of objeQions are 
thoke . at to ſome of the defendants; which, if good, will co- 
ver hole of theſe aſſets from this demand. The firſt is by the 
repte «Er of Hoare, whether they have a right in this court to 
habe Bis mortgage preferred to the plaintiff's demand? They have 
de legal eſtate in them nor in any truſtee for them. Then having 
nothing büt an equity as well as the plaintiffs, the court mult decree 
according to the prior equity. But if they had the legal eſtate, they had 
notice, and ſo muſt become truſtees. Perbaps the act of parlia- 
ment, "becauſe private, may not be notice : but there is a decree, 
which has been determined to be notice. 2 C. C. 48. A ſuit in 
equity is ſuch a /is pendens as to affect all mankind ; which, though 
2 hard rule, holds, becauſe it is otherwiſe impofüble to come Te 
juſtice. Then a decree, which is to be carried into execution, is 
tuller natice than a ſuit. But if there was not this conſtructive, 
there is actual, notice; as notice to the ſolicitor or perſon tranſ- 
acting always is as well as to the party himſelf; and that would ap- 
pear; if they produce the copy of this deed in 1 697. and the ab- 

Vor. II. 6 F ſtract 


1473 


before his counſel. If they do not produce, notice, which is chat. 


under this colourable fine, but take a mere equity, Another parti. 


CASES Argued and Detthinined' - 


ſtract of the title · deeds of this eſtate; Which the repreſentatives a 
Haare admit, they found in his cuſtody, and that they were Jag 


* 
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ged, will be preſumed. That is the conſtant rule; and has bee 
fo ruled by Lord Chief Baron at Niß prius upon the not producin 
ſhop-books. Next as to Clavering's DIED made afterwarg 10 
Lord Windſor, the eſtate is thereby taken ſubject to Hoare's 2, 
gage expreſſly : nor have they a legal eſtate of any fort, not oy 


cular defence is by Lord Windſor as purchaſer of the Glamurg,y 
eſtate : but whether or no that was fair and for a full price, he had 


_ undoubtedly notice. 


1 
| 
For defendants. Defendants admit, this was originally part d 4 
the perſonal eſtate of Lord Jefferies ; but infiſt on plaintiffs ſhey. F 
ing, that this reſidue of it ſtil} remains not 1 7 * in a Courſe o ff 
adminiftration to anſwer prior demands; for it thoſe are fufficien 
to exhauſt the whole, the plaintiffs have no right. Courts gf 10 
equity diſcountenance ſuits for old, ſtale accounts. Preſumptin 1 
from length of time is uſed by the law for the fake of publick £ 
peace and quiet, (which is the ground of the ſtatute of limitatiors) 4 
and that otherwiſe it were to do juſtice but by bazard, eſpecially 4 
here where the ſum is not ſpecifick or liquidated. On theſe two t 
principles are bonds, legacies, and judgments preſumed paid, mort. 4 
gages ſatisfied, and ſo the whole equity of redemption and right to 1 
an eſtate is given up after letting mortgagee continue in poſſeſſion t 
twenty years. Length of time will preſume a fine, recovery, te. 1 
| nant to præcipe, or even an act of parliament, and deeds to be ex- 1 
ecuted. A merchant here ſends over to his correſpondent an ac- $ 
count; if not objected to, it is preſumed right, In conveyances of 5 
real eſtates after twenty-five years livery of ſeiſin is preſumed. There P 
is a bar from a poſitive rule of law, conſidering it as an action of t 
account which muſt be within fix years after infant attains bis age. b 
Eg. Ab. 304. The queſtion is not, whether the plaintiffs have not 5 
fatisfied this demand, but whether this 20,000/. has not been fi- * 
tisfied in the way it ought; for then the plaintiffs have no de- 4 
mand, and length of time will preſume it propetly adminiſtered. | 
Lady Fomfret muſt have had notice of this ſettlement : this 1s not | 
a Cafe, in which defendants are to prove notice. Lord Wind 
might pay the debts without ſelling the eſtate; and it cannot be Pr 
thence inferred, that endeavours were uſed to prevent her from 4 
knowing her right. The next defence is from the effect of the f 
fine levied upon her thinking proper to ſettle this eſtate on her huſ- | 
band, and of the nonclaim. It is faid to be no bar, becauſe this l a 
a truſt, It would be laying down the rule too general to ſay, a fine 1 
would not bar a truſt: ſuppoſe an eſtate in truſt for A. and his heit | of 
who is in poſſeſſion, and conveys to another for valuable conficers- a 


tion: 
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in the, Timg.of Lord Chancellor Hanbwrexzn. 479 


tion; that other has only a wy truſt: a third perſon gets into 
gallen, and, while he enjoys it wrongfully twenty years, levies a 
ne: if be, who. had the. legal right originally, was to bring an 
action at law of ejectment, he could not recover. If he could, a 
ane would amount to little in moſt of theſe eſtates, which are pur- 
chaſed, as the legal eſtate often cannot be got in. Eſtates in truſt, 
23 moſt in this Kingdom are now, depend on poſſeſſion, which 
is good againft the owner of the legal eſtate. So likewiſe as 
10 any claims and charges out of the eſtate, which muſt alſo be 
barred. It is ſaid, a fine bars only according to the intent: but 
it may be uſed for every purpoſe to ſupport that, for which it was 
was levied. The breaking through this would break through all equi- 
table fines, on which ſeveral eſtates are held. But though from the 
privity it ſhould not be a bar as to Lord and Lady J/indſor, the 
ſubſequent purchaſers ſhall have the full operation of it, when they 
come in, and the nonclaim run from thence. The general princi- 
ple, why a court of equity will not relieve againſt purchaſers for 
valuable conſideration, is not, becauſe they have the legal eſtate, but 
becauſe it will not for the ſake of another, who has no better 
equity, take away from him that, which he has equitably purcha- 
ſed. It is miſtaking the rule to ſay, the prior equity ſhall prevail; 
for the defendants are purchaſers for valuable conſideration, infiſting 
that the plaintiffs have no right to come againſt them for aid in a 
court of equity; and if they had pleaded their purchaſes, the court 
would not inquire, whether or no they had the legal title, but whe- 
ther the money was paid, &c. Notice 1s not to be preſumed, and 
is not ſhewn. If one directed to produce books, which will be 
evidence againſt him, will not, as he ought, the preſumption in a 
court of law will be againſt him: but that is not the caſe of pur- 
Chaſers for valuable conſideration without notice, whom this court 
permits to conceal deeds and writings. It does not appear, when 
the copy and abſtract came into the cuſtody of Hoare z and it might 
be after his mortgage. The letters of the defendant Lord Windſor 
to the plaintiff and his ſolicitor, offering to come to an account and a 
reference, are no admiſſion. It only means to refer the determina- 
tion of the bar from length of time. As to intereſt, this is a reſi- 
due of perſonal eſtate and aſſets, which do not carry intereſt. 


Tard Chancellor allowed an objection made to the reading receipts, Evidence: 
proved vi usa voce at the hearing, to ſhew certain debts of Lord Exhibits vive 
Jefferies paid by Lord Windſor. On plene adminiſiravit the defen- ee 
dant muſt ſhew ſomething, that ſuch a debt was due ; and perhaps where there 
after ſuch a diſtance of time antient receipts may be reaſonable is 2 to 
evidence, that there was ſuch a debt: but as to proving exhibits 
vida voce it is a certain, eſtabliſhed rule, that you can only prove 

the hand-writing of the porſon to that exhibit or the hand-writing 

of the witneſs: but cannot enter into any examination r | 

a | | that 
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in ſome meaſure to give opportunity to the" plaintiffs to oY 
* ebene; in evidence; and alſo as I ſaw the caſe attended Wit 


he material part of the caſe Ates bo che oi trüſt id of - 


Aka is enacted to be carried into execution, add te 4rd 
raiſed/; and ſo it is ordered by the decree, Which is a very tthcom- 
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that will admit of a 


fact, the plat vg lit t6 Have Nderty Töftrobert; Nag 
fore it ought to be examined in a proper manner, where there 
be that Hberty; for ſuppoſe; ehe plafntiff? have A wines to Prove 
it was the debt of Lord Windſor or his wife, they could not call thi 
witneſs here: therefore that very right, the Plaintiffs have to col. 
trovert, and croſs examine, is an rect to the reading theſe wing 
vote : not but that Lotd. 22 e have the benefit of thin 
fomie way or other.” N It. d e bs. F to 59m 
bete D 48 3717 uc au bin 2 8 2923101) ol 
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material to ſee certain fines ſaid to be levied; eee in 
as putchaſets for valuable confideration Withsdt Hotſce, Weite 
bound by the reeital in the act of parliament) Which wa = 
FR act to bind all mankind : and now delivered NE 
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by Which the truſtees” Have the inheritance in ther. Ther ff 
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mon one, and particular care taken-in giving the directions. 
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5 * the tate of the caſe there are two general conſiderations 
5 14 1 


Flrſt the nature 25d original right of the plains demand; 


which is to be rather mentioned than conſidered, being as plain 8 
can be, a bill fot a common, ordinary, relief in equity by a child 
for an account of the perſonal eſtate of her father, and to have 1 
diſtributive ſhate of it according to the ſtatute; and, as one paſt 


 confiſts *"{ a truſt of a real eſtate, to call for an execution n of thi 
truſt. 
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objeQions 
hich ſeveral kind are ſet up by way of bars. 


' Firſt all the defendants inſiſt on the fine and nonclaim, which 
has ariſen thereon : but I am of opinion, there is no colour for a bar 
from thence either in law or equity, Firſt, to take it as it ſtands at 
common law, it was a void fine; and any 2 might plead 
thereto, that partes finis nibil babuerunt ; for after the ſecond mar- 

riage of Lady Fefertes they continued in poſſeſſion by permiſſion of 
the truſtees, who had undoubtedly the legal eſtate in them upon 
ſeveral truſts, particularly to raiſe this 20,000/, which was an in- 
cumbrance therefore on this eſtate, Then in point of law they 
were tenants at will to thoſe truſtees ; and hats the poſſeſſion 
of Lord and Lady Windſor after the marriage; and of her before the 
marriage, was the very poſſeſſion in. conſideration of law of the 


truſtees. Then what do they do, being thus in poſſeſſion ? They pine by te- 
do vo act to change the nature of it, but barely levy a fine ; this vant at will, 


then in conſideration of law is only a fine by tenants at will to the fh. 


traſtees,, and conſequently void according to all the determinations ; Otherwiſe of 
a in Farmer's caſe, 3 Co. Saffin's caſe, 5 Co. This proves, they feofment on 


livery 


meant nothing by the fine but to paſs what they might; for if they 
meant a wrong thereby, they muſt have taken another method ; 
as this could not work a diſſeiſin on the truſtees and turn their eſtate 
to a right, while they were tenants at will to the truſtees. This 
way indeed they might do it according to the diſtinction taken in 
ſeveral caſes, particularly in Dormer v. Parkburft, if they executed 
a feoffment on the land; becauſe it is a feoffment on livery, which 
is notoriety to the truſtees, and puts it on them to make entry to 
avoid: but that not being done, things were juſt as before: no 
eſtate was gained to them by wrong, nor the eſtate turned to a right. 
Bchide thoſe general caſes aforeſaid there is Focus v. Saliſbury, Hard. 
400. in which the opinion of Lord Hale as to the privity between 
flor and leſſee, where the fine ſhould not bar, is very material to 
this, he comparing that caſe. directly to a mortgage; and here is as 
much privity, as can be. This then has clearly no operation in 
point of law; and indeed the acts ſubſequent to the fine explain it 
to the contrary, and ſhew, it was not the intent. of the parties to 
the fine to diſſeiſe or bar the truſtees, viz. the private act of parlia- 
ment obtained after the fine by Lord and Lady Windſor for an exe- 
cution of this truſt, and the decree in a ſuit to which they were par- 
ties, and did not complain thereof. All theſe caſes amount to the caſes 
put in Farmer's caſe, where the paying the rent was held evidence of 
no diſſeiſin of the leſſor, as paying the rent admitted poſſeſſion of the 
leſſor. I agree to what the defendants inſiſt on, that the purcha- 
lers coming in ſince ought to have the full benefit of the operation 
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a void fine has no effect at 1 A here is e >, that Telpe@ from 
at in the fine was, good in its origine 
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of no effect. K IIe Rar 
98 length of time: caſes where. 1 
andi the parties to he barred by the fire have different times to ents; 
Ou fine by "there is a-prolongation ol the Hine lor that, purpoſe in the caſe f 
tenant for life, figge$'z a8 in a fine by tenant for, life,, which.45; ſoon as leyied op, 
reverioner rates a forfeiture, and the remainder man or reverfioner, may e 
until five prefently 9 but 1s not bound ſo to do 4 and thereſore the law giveg 
years after fim five years aſter death; of the tenant. for; life, , becauſe he has u 
bis dea. reaſom to look until the natural determination of the eſtate: bu! 
kndw no other cafes, in which the law will give different times d 
Where a fine entf y on nonclaim on the foot of fines. I will go ſtill farther; thy 
vo bar in if this had been a bor in point of law to all intents, and purpoſes; 

equity, tho * * oy vets He | p . S4 rk L 
2 bar in law. Would, be. nore'in equity: my;reafon; is this. Lord and Lady n 
ſer were-in' nature of mortgagors of this eſtate; continued i pal 
ſeſſion juſt on he ſame foot as a mortgagor continues in poſſeſſaa 
9 _, before moprigagee entets, + who may enter on high) st any; time; 
by koe by his incumbtance has the effect of a mortgage : then it is a cena 
. ee in this court, that a fine by marigagot in, poſſeſſion, cans 
on. not bar mottgagee; and that is the caſe put before mentioned y 
Hale. The caſe of this fine is ſtill ſtronget than almoſt any, um 
n be put, for this particulat reaſon ; Lady Mindſor, who levind 
the Bne, was in the nature of, truſtee of this very lum: of a0, oodl. 
which was the charge; for executors and adminiſtrators te ma 
purp oſes, thougłæ not to all, ate in this court conſidered as truſtten 
She was adminiſtratrix to her late huſpand, and guardian to het in- 
fent daughter; both which capacitics, the adminiſtratorſhip ud 
mote ſtrongly the guardianſhip, infer-a; truſt. She was intitled to 
the 20, 000“. to pay debts, and diſtribute the ſorplus 3 two-thirds/o 
which to her infant daughter, to Whom ſhe was guardian. Then 
being truſter of this very fund, ſhe does an act, which js; infiſted 
on to be a bar and extinguiſhment of this truſt of hers. On the 
fouodation therefote, ſuppoſisg the fine good in law, this court out 
not to ſtand by and ſuffer a fine, levied by ſuch a perſon, to bar the 
equitable right, ctediots had to this fund for payment of debts, and: 
alſo the infant's ; ſor ſuppoſe, the creditors wanted the refidue of thus 
ſum to pay them, this court would not ſuffer it to be ſaid, they | 
ſhould not come againſt the eſtate becauſe of this fine levied by her: 
it would be abſurd; and if a practice of this kind was ſuffered to 
prevail, a Court of Equity might as well be aboliſhed by adt d 


Length of The ſecond polnt inſiſted on is the great length of time, Gnce the 
time how far right to this demand acefued to the plaintiff. This, I own, has the 
2 an ſtrongeſt appearance; but yet not of ſufficient weight to bar this 
demand. It is true, that Courts of Equity do diſcourage 3 

* | J 
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15 1s fir * to execution of 2 
pe obſerved; there is no ſtatute of limitation ſtands in the plain- wok e 
tif's way or inſiſted upon at the bar. though dale 
Vert It ig clear, that no preſumption of e tram Goon. 
this length erf time, that is to che plaintiffs; for it 18 not pre- 115 
tended,” that alf) ching was paid to the 

in proper en alen to them, = Al 
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Mei, II ſe, it is righih applied; not appear 

0 we: but; fo far as OO in this cauſe goes, I muſt take 

ire be otherwiſe * dot that I mean to bind the defendants, but 

then to Heßermine how far length of time ought to prevail in 

this? ee of the plaintiff's bill, and what ap- 
ptars Au ne föt wer cauſe, ought to be conſidered. Firſt I do not 

take! this pin to be a mere demand of a ſtale account of the per- 
(aabeſtite Uf Lord! Fe Fries, but in part for the execution of a, 

truſt of. real eſtate. It is true, that when executed, it will be- 

come part of the perſonal eſtate of Lord Jefferies : but ſtill the 

funch aud ecurity, out of which it is to come, are real. Next 

id appenren that this pattakes very ſtrongly of a bill to have the 
bebt öf f former decree in this court, and for performance 
thereof. The direction there for the general account of Lord 

rief perſonal eſtate is placed a little oddly, but rightly; be- 
caſ6the/principal fund for all the purpoſes was the 20,000 /, but 
neither that account nor the creditors proving their debts was 
totetard0the' ale for raiſing the 20,000/. which as ſoon as 

raifed üs gs be brought before the Maſter for the purpoſes men- 

tioned: I conſecture (for it is no more) that ſome objection was. 
made'at" the” hearing that cauſe, that the infant was not made 

pany,” and chat the court oyer-ruled that objection ;. and rightly; | 
becsue the 'creditors were not bound to bring the infant, who 

wes intitled only to a diſtributive ſhare of her father's erſonal 

eſtate; before the court: but {till Lord Harcourt ſaw a Fecaley 

in it, that a truſt wWas to be executed, on which a large ſurplus 

Was to ariſe, and would not order the cauſe to ſtand over for want 

of parties, but went on to give all thoſe directions, which would 

have been given, if the infant had been party: for it was but 

formality. Then he does not make a decree as if proceeding 

bare] on a bill for ſatisfaction of creditors, (for then he would 

only ave:directed an account of the debts, the perſonal eſtate to 

de 1 0 and the ſurplus paid to the adminiſtratrix; which 
would be all that was neceſſary) but, finding the caſe in thoſe 


crcumſtances, very rightly directed the raiſing the whole ſum, 

not only for payment of the debts ; and decreed the truſtees to 

ckecute the truſt with ' juſt ſuch directions, as the court ſhould . 
| os VILE TY PET. qa have 
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a court of equity. Firſt, the behaviour of the late Lord Hindjr, 
It was his duty after that marriage to take care of thę infant of 
very tender years, to whom his wife was mother and ſole -guu- 
dian; and in order to that ought to have deliyered an-inventory 
of the perſonal eſtate into the Eccleſiaſtical Court; if, not, be 
ought to have kept an exact account of it and of the debts; 
which was not done. Befide, - the directions of the decree 
of this court, . anxiouſly given for the benefit of the in- 
fant, were left totally unperformed and. neglected, no account 
taken; the fund not raiſed, , nor notice giyen to Sir John Trevor. 
He was preſſed. to ſell this eſtate immediately for, raiſing the 
20, ooo. according to the decree. To that fale a production of 
the deeds and writings was neceſſary; to avoid which he. ſtood 
out to a ſequeſtration, and took all methods to evade the obe- 
_ dience of the;decree in that reſpect. That was plainly the point 
he ſo oppoſed until the death of Sir hn Trevor; and then no 
ocher perſon remained to take care of the. infant's intereſt wh 
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16 Keb ar) tr cd ted ff his beliavidurito'oblerve; there 

vis o Uifeloſare"ts Lady Pore? after coming of age and mar- 

A er 6 he did not know of 'this deed of truſt 

te ne und among the effects of Sir Yb Trowr! that is not 

ertiin, but probable.” Next upon this Read of behaviour, the 

meſſages on Which the defendant Lord Windſor was ſent by his 

aither in 1735 to the plaintiffs,” deſtring ſome account to be 

wade up; particularly about the time he wanted to ſell to a pur- 
chaſer Wo inſiſted upon Lady Pomfret's joining; which ſhews; 

chat as W0n as it is neceſſary, a meſſage is (ent to her, but before 

that time induſtry uſed to conceal the deeds and writings. But 

under Weis Mead the behaviour of the preſent Lord Windſor is to 

nl tis uit came on; and very different from his father's; 
whithWWnot te be eommended. The defendant's letters to Lord | 
Naher And his ſolicitor ſpeak a deſite to do juſtice in the caſe — 
to Rave; i determined in an amicable way; admit, he had been 
told, i Bllknce was due to Lady Pomfret, and that ſhe was inti- 
Heditsianiherount. The reſult in point of law is ſo ſtrong,” that oer to ac- 
i Nd been a caſe within the ſtat. of limitation, and - that count wilt 
as Aten upon gainſt the account, it had been ſufficient cet Koe 
tote le ene out öf the ſtat. of limitation; and that hete'is:# of limitation. 
AN dn of a title to, and offer to come to an account not 

Wy lde fate arbitrators, but in Cbancery if the other party choſe it; 

dad ug eabdral leſs has been ſuffered to do on the ſtat/ of limitation. 
A#tothevbjedtion that this meant to refer to arbitrators the de 
termggutlen bf the bar from length of time, and whether within 

the en aFlirfitation, that is a moſt forced conſtruction: that is 

neter ought of to be referred to arbitrators, but commonly the 
juſtige VF) the caſe, and other expreſſions ſhew, it was for the ac- 
8 teference was intended, and was the point under con- 
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The next defence and bar ſet up, is the purchaſes for valuable Notice. 
conſideration; which are ſeveral. The firſt {becauſe it goes to Second mort- 
the whole) is the defendant Lord Windſer's purchaſe in 1740; Lage wb 
which-I-will lay out'of the caſe ; - becauſe, f the plaintiffs are 1 N 
right in the demand on the other point, there is no colour to out notice of 
let that prevail, though for valuable conſideration; as it is ad- 3 2 4 
mitted by all his letters and other tranſactions, he had clear no- botb, of 

tice throughout of this demand, admitting that when he pur- which firſt 
chaſed; he took a colliteral ſecurity to indemnify him. But what . 
1s material, is from the two mortgages, purchaſes pro fanto. muſt take ſub- 
Firſt as to that to Hoare I am of opinion, there is ſufficient evi- 2 to wn 
dence of notice to him from the admiſſion in the anſwer of his 
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does ncit appeat, hen theicopyriof the deed ound in his cuſtoſ 
came there; for if a perſon admits a deed in his cuſtody, J 
ther as repreſentative or otherwiſe, it is incumbent on him t 
ſhew when; for it is ãmpoſſible for the other fide to they i 
But there is no doubt of notice. Next as to the ſecond mort. 
gage to Clavering, which was after and with notice of Hey,, 
mortgage, it does not indeed appear, there was any notice of th; 
demand; therefore I will take it to be a mortgage without notict 
of it. That will not vafy the order and priority of the plain. 
tiff s demand 3. becauſe notice is adinitte 'of Hoore's mortyay 
and incumbrance, which was prior to Glaurring s, | poſterior 9 
_ the plaintiff's, charge on this eſtate by this truſt, on which the 
eſtate, continues to this day to tlie heir of the fur. 

viving truſtee. Conſequently as G/avering muſt take this mort. 
gage ſubject to Haares, it muſt be taken ſubjact to every thin 
that was ſubject to. The conſidering the right and order chf . 
demption in this court will prove it. Tüie plaintiffa [having i 
prior incumbrance, might compel Hoare to redeem them ; Wich 
if done, Hbere would have a right in both capacities to com 
Glavering and thoſe.claiming the benefit of that mortgage: to to- 
deem him, or be farecloſed ; which muſt be to redeem Him m 


bath, not by picce-meal ; not only as to the incumbtance 'takn 
in from the plaintiffs, but as to the other. A Court of Equip 


would ſay, they ſhould not take away 
would then have got from the truſtees, but muſt+redeem/as 0 
Where all the whole. Clavering then could be in no better condition. Butin 
_ - _—_ this caſe I do not think, there is occaſion to refort to all theſe re 

tempore, po. ſoms on the point of notice; for all theſe parties in bothm 
tior jure. are all incumbrancers in, and claim only an, equity, the'legd 
Save where eltate certainly ftanding out in the truſtee. Then the Rule i 
right 8 e Equity is, qu prior tempore petior jure; and as all the defendants 
for the legal as well as the plaintiffs. have but an equity, that general rule 
om muſt prevail with this diſtinction (which yet will conclude in 
favour of the plaintiffs) that it holds only, where none of the 
parties have a better right to call for the legal eſtate than the 
others; for there are caſes, where. it is held, that they, who 
have ſach right, ſhall be preferred. In Brace v. Ducheſs f 
Marlborough, 2 Mil. 495. the general rule only is laid down witts 
out entering into any exception or particularity therefrom ;' but 
in another caſe in Ver. ſuch exception appears. Now in the pte- 
ſent caſe; laying: aſide the point of notice, which of theſe pu- 
ties, all claiming for valuable conſideration, has the beſt right to 
call for the legal eſtate out of the heir of the ſurviving truſtee! 
plainly Lady Pomfret ; for they are truſtees for her, that is for 
the repreſentative of the perſonal eftate of Lord /F2fferies, which 
the is as adminiſtratrix Je bunt non of her father, and in wr 
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he laſt dn 16 as tis >the terdft of £ this whatever it mould 
comb out to 
til hi death 
Cos wht the widow 
«as the eh tor, the perſonal eſtate of Lord Fefferies was the cre- 
ditorjWrthis ſurn. The fund; on which it was charged, pro- r. 
duced profits, which might anfwer intereſt; and it was a charge 
f Of Teal — ou from tlie time therefore it ought to 
be ſe and paid, it in its own nature ought to carry intereſt; 
th mentioned. Though it is not neceſſary to cite caſes 
for tl {Lord Kilurry v. Geary, Eg. Ab. 341. was ſtronger than 
th y becauſt it ardſe merely under a power, and has been cited 
in his court) and allowed a right determination. As to the par- 
ticularities-of the preſent caſe, the deeree has not orily directed 
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this to he raiſed, but anxiouſly directed the two-thirds to be 


plated out fer che infant's benefit. This Lord Mindſor diſobeyed, 
ind an fy opinion broke his truſt as guardian; and if the court 
fad feill, and let all the profits of this fund be put into 
his dn pdeket, it would be a ſtrange determination. The next 
confiletation! is, from what time it ſhall carry intereſt? In my 
2 times inſiſted on for the plaintiffs, the death of Lo 
the decree in 1712, are too early to commence from. 
Thougls Lord ind. was greatly to blame, and the default has 
muek the greateſt part ariſen from him, yet I cannot quite ex- 
euſe the plaintiffs from ſome lacheſs. Thus far appears; that 


material to be taken into conſideration; but I do not ſo much go 
on that as on another circumſtance, which furniſhes me with a 
he 6 period of time in a caſe, attended with fo great a length, 

to fix it. Lord Mindſor and his wife in her right were guardians; 
and unleſs the contrary is ſhewn, it muſt be preſumed, that until 
her marriage they maintained her. She was properly to be main- 
tained by and what was advanced toward that, does not 
appear, The inclination of my judgment is to take the com- 
mencement of the intereſt from the time of the plaintiff's mar- 
tage in 1520; Which will be carrying it back a great way in 2 
* of this kind, that ariſes after 10 great a length of time, 


Rr Plaintiff i it Was ther urged, that the infant had been main- 


uind out of her own eſtate; and at that the debts paid 
by 


from 1735 there was ſome intimation of this demand; which is 


ſet a 


| DOE oe It is an act for ſale of the eſta te of. Lo 


upon the ſums paid by Lady Windſor, which were at — 


© from the decree; for inſtantly from paſſing 


Caſe 164. 
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| * Lord Wi ing ſhould go to ſink the intereſt of the 20 000 / 

before it ſunk the fund 10 otherwiſe: Lord M indſor would hy, 
the profits of this ſum in his own pocket om the death of Lord 
Fefferie to 1712. 


was on the beſt conſideration his opinion. There were an 
cedent truſts, on the 20, * V itſelf, before it was to come to 
perſonal eſtate of Lord gferies; conſequently it is impoſſible in 
ſay at his death, how much was due to his eſtate; for Dothing 


Lord Chancellor took a little earther time, — 3 4 ſai, 85 


1 wo a reſidue was to be paid to his executors and adminiſtrator, 
| Then, conſider what alterations were made by, and what was f 


intent of, the private act of parliament. 1 lig 4 h 
ancell 
Fefferres for 4 ment of debts, and portions, This t 
up collater: 5 the plain reſult of enacting clauſe, .x 4617 U 
= remarkable, (and on that I ground my opinion) is, that the 
legiſlature diſcharged the 20,000/, from all the other truſts aui 
incumbrances on it before; but directed Lady #indſer to be n- 
imburſed what ſhe deducted out of her ante ſo that they 


meant to reduce the clear reſidue to a certainty, e 
r1 


then muſt the intereſt on that reſidue commence ? 


ther from the paſſing this act, or from the deeree? log cal 
it is a reaſonable meaſure to direct the intereſt upon the reſidue 
the act A wobſicbe'ta 
ſtrict: ſome time muſt be given for the ſale. But from the de- 
eree (on the foot of which I am willing to take things, and tu 


to do any thing to interfere therewith as it was ſo carefully nuit 


for the infant) tranfit in rem judicatam ; and then this reſidue i 
not fel a ſum charged on land, but a duty decreed; and ther- 


fore” it is now r ſhould _ intereſt at en Fr cent. f: from " 


* 3 


Harriſon verſus Rumley, July 30, 1 752. 
V petition. | 
. Chancelhr Gaid, he 1 by no means ſet adde a Jed 


moſt dangerous. It was an eftabliſhed rule not to do it; 0 
would he make the precedent. There was a while ago u 
appeal of that kind in the Houſe of Lords, who defired the 
party to bring an action againſt the counſel. If they could pro 


colluſion on the counſel, it would be a different 8 


EI 
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E tule of the court is, upon a bill to be relieved againſt Bankrupts. 
demands of uſurious intereſt, not to make void the Aſignees not 
whole debt, but it muſt be on ſubmiſſion to pay what really is *=peled.to 


Tf MMI. pay what is 
due: but it is y really due on 
then the ue uſurious con - 
i, that che whole is void as an uſurious contract? They have 40. 
ſuch a fi ht and unleſs the aſſignees and creditors ſubmit to pa 
what 1s really due, I cannot do it. 
nn 
eee are an 
fons of bankruptcy into the nature of a bill to ſet aſid 
e + bur refuſed. 
bits eon Wen f | b | | 
»Þ1 #4. © n 55 1. : 

1765 15805 1 Anonymous, July, 1 75 2. Caſe 166. 


Ih Geil > 5, * 
Q Lain for ne exeat regno. 
* 9 ite 


et, ot eren n 
a Lonp OnanczTTon. 
Dh * 2 
An affidavit to found ſuch a writ upon muſt not only ſay, that Ne exeat 
the defendant is indebted ſuch a ſum, but muſt alſo. mention the *<859- 
facts on Which it ariſes, and on which it is grounded. And in 
this caſt the bill being - againſt an adminiſtrator, the affidavit 
ought to ſwear (or to the beſt of his knowledge or belief) that 
aſſets had come to his hands; becauſe the demand ariſes. in auter 
aruit otherwiſe it would be holding one, who would not be held 
to bail at law; and would detain a perſon here, whom they had 
no right to detain, the demand ariſing in auter dreit. 


Ex Parte Artis, Aug. 1, 1752. | Caſe 167. 


ETITION on the part of bankrupt's wife claiming an Bankrupts 
- annuity out of his eſtate ; for the payment of the. arrears of 

which annuity to her there was a decree, and that 1700/. part of 

the eſtate, aſſets being admitted, ſhould be placed out to ſecure 

the growing payments to her. | | 
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Aike ſet on The general rule as to Common annuities im general it ( 
n . 


donal anne) take it) and is certainly right; that where one is intitled to 
on bankrupt's nuity from another, which is not a rent charge on fand or on a ſpe⸗ 
eſtate. Lifick part of his eſtatef but s perſonal annuity to be paid by th 
nannt a pet ſon who becomes bankrupt; it is only a i pas demand of 
creditor by him and his eſtate, and there is nothing hen a debt on his 
m1; low | eftate butthe arrears of the annuity at the time of the bankruptcy, 
mite 4804 for thoſe accruing afterward become a debt after the bankruptcy 
out of tte ea · The method then taken to-do juſtice on both ſides is this; wx 
ous the annuitant to be admitted only as a creditor for the arrears he. 
fore the bankruptcy, itWould'bea great prejudice ta; the anni. 
tant, who would loſe a right: was it to be put in another ſhape, 
ſo that the annuity Was to be received from time to tiine 5; 

n 04 e ! actruing debt on the eſtate, that would make the diviſion of the 
eeettate perpetual, and there could be no final diviſlon during d 
annuitant's life. To avoid therefore the injuſtice on one in 
al and to attain a dividend of the eſtate at a certain time the/ cout 
| puts it in another ſhape of ſetting a value on the annuity; beciuk 
1t was only a general, perſonal, demand. That is the rule in t 
neral caſes: but this is a very particular caſe. The petitiong 
not being a creditor only for an annuity in general out of teſtatot 
eſtate by reaſon of a deuaſtavit, the executor, (in whole hands it 
is), may have made; (it having been argued that this caſe wa 
only in nature of a devaſavit, which is only a perſonal Yemand 
but ſhe is alſo a creditor by decree, and was intitted'to- have thit 
ſum placed out at the time of the decree. Then the commiſſn 
of bankruptcy has made no alteration in that right except'onlys 
to the levelling, which is the effect of the bankruptcy; but ſh 
has a.right to have the ſum placed out, and then the right between 


her and the aſſignee is, if that does not anſwer her annuity, tht 


ſhe has a right to apply, as ſhe would Have againſt the bankrupt, 
to have it ſupplied out of the reſt. That has often happened ont 
of a deficient fund. It appears to be like the caſe of a covenant 
or agreement in conſideration of marriage or other conſideration 
to lay out money in purchaſe of land ; if the bankrupt had f 
covenanted before his bankruptcy either for a jointure for his wit 
for life without more, or for a jointure and alſo remainder ove; 
the right would be, not to ſet a value upon this, but to ſee whit 
woull be the proportional dividend to come out of the eſtate 
to the money to be laid out in land, and that ſhould be laid out 
in land: which if ſettled in ſtrict ſettlement, then the wife couk 
have no more than the intereſt and dividend during her life; be- 
cauſe ſhe could not draw out any part of the remainders; and the 


would be all loſers equally. But if it was only to be ortho 


1 


bon ton blyow basbryif* og yes. 
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ber for life; ſo that the reverſion would be in the bankrupt him- 
(if, if che dividend would not produce that, ſhe ſhould, then 
come upon the fund to make good that deficiency ; for the would 
ze intitled toi that benefit | 
he remainders who would be equally intitled with her. This 
üüfters from a bond with PRO which is a perſonal contract. 
This is che right and in that manner muſt it be diſpoſed of. Let 
per but of tlie dividends be paid the growing payments of her 
anuity. If that ſhould prove deficient, let it be· made good out 
of the capital to be raiſed by ſale of ſufficient part from time to 
time. Bay 109 MH; 3035-5 ett f | | | 
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againſt the bankrupt : but not againſt 


werfus Finch, October 24, 1752. | Caſe 168. 


for the execution of the truſt of an act of Defendant 
unent and will made by Daniel Lord Nottingham ; the Wine og 
Which was to pay debts and portions charged on the repor: of in- 


tate, next oto-fettle the eſtate in the ſeveral branches of the (uficiency not 
family; None of the ſons, who were to be tenants. for life, — 
A iſſuę male but award the youngeſt; who with his eldeſt from inviting 


fon r brought the bill for performance of the ſaid truſts i; on the ſame 


matter in ſe- 


prajingcal@{that the defendant Henry, one of the elder brothers cond anſwer. 


of ad, might diſcover, whether he was married, or had any 
iſhie:ahaley-{or gave out that he had ſuch, who would be in- 
titled before the plaintiff: George. Henry inſiſted by his an- 
fwer, that he was not obliged to make ſuch diſcovery. The 
Maſter re 


ported the anſwer inſufficient, and alſo a further anſwer 
iꝑſiſting upon the ſame, and that the making ſuch diſcovery would 
ſubject to Eocleſiaſtical penalties. | 


Lon CHANCELLOR. 


There are two queſtions : the firſt on the forms and rules of 
the court and method of proceedings. The other on the merits 
of the caſe as made by the bill. 


Firſt, whether the defendant by ſubmitting to anſwer without 
excepting to-the firſt report of inſufficiency has precluded him- 
klf from inſiſting on the ſame matter now by his ſecond anſwer ? 
Though to be ſure in the preſent caſe it is ſomewhat odd to bring 


I Sgt kB IE e RD, 


—— 9 
1 


it becore the court in this ſhape, yet I cannot ſay, he is abſolutely 
it © precluded by the forms of the court from doing it. I have known 
( this often in queſtion and determined; that where an anſwer by 
dhe Maſter on the firſt exception is reported inſufficient, the de- 
Feadant ſubmitted to anſwer, upon exception to that ſecond an- 
; ſwer the like report is made, the defendant has excepted to that 


3 {ſecond 


3 


ww 
\ 


492 CASE S/Argued and "Determined 
© ſecond tepott, "ant! bioight"ſt before'the- Court! white there wn 
ſeveral exceptions, the court, has, always ſaid, that, as this ma. 
ter has not undergone the e the court, they {hail b. 
ſuffered, to go into it: if it Was a ſingle exception, Perhaps 
No ſecond di. would be another matter. It is not like a ſecond demurrer ot Fl 
lacory allow- Iatory, or a ſecond plea, which cannot be put in a ſecond tin 
ed r ann * d tins 
But anſwerer if Over- ruled: yet notwithſtanding the court frequently allo 
may inſiſt on the defendant an after plea, it has over- ruled to init on the {ans 
1 az matter by anſwer, which was over-ruled as a plea: and that come 
gone on the 


a pla, on the merits at hearing the cauſe. The court has 
ſame way upon exceptions, by letting in to ſhew, whether the My, 


ſter was miſtaken or not. 


| ps uu Next as to the merits, whether this matter is releyant and ny, 

"tled to diſco terial to anſwer ; and ſuppoſing it ſo, whether there is a defenc 

very of fats as to the anſwering it as to penalties ;- becauſe, though mater 
mere, n yet if the defendant has an exciſe) againſt anſwering it as be 

van ot in aid matter of ſcandal, or ſubjecting him to penalties, he may plex 

-of proof, ar this, and inſiſt, that the plaintiff muſt be put to prove it, as h 

to ſubſtantiate 3 | ” 8 | AT; a 

dis proceed- Can? Two general grounds are inſiſted upon for the plaintiff t 

ings, ſhew this is material. - Firſt that every plaintiff is intitled to hay 

24 a diſcovery from defendants as to. two heads; to enable him 9 

\, ..___ obtain a. decree, ;and to aſcertaim facts material to! the merits d 

his caſe, either becauſe: he cannot prove, or in aid of proof; for, 

man may be intitled to an anſwer of hat he can prove, to ayvid 

.expence., Next that he is intitled to a diſcovery of matters t 

ſubſtantiate his proceedings, and make them regular and effectul 

in this court. Then the queſtion is, whether the point inſiſtel 

upon to be anſwered is ſo material or not? As to the firſt d 

theſe, whether it is material as to the decree to be made on the 

merits, and the ſettlement to be directed by the court thereby, that 

is not the ſtrong point for the plaintiff, to found his preſent prayer 

| upon; for the anſwer rightly infiſts, that whether he has a fo 

In fertlements Or not, there is no occaſion to name that ſon in the ſettlement; 

it is not pro- and it would be improper in many caſes to do ſo. It is ſufficient 

he geg ange and proper to make the ſettlement with limitations to the ſever 

every other ſons as tenants for life, remainder to truſtees to ſupport con- 

tingent remainders, remainders to the firſt and every other fon 

without naming them. Though the ſons may have been name 

in framing a ſettlement, where all the family agreed, yet in mul 

caſes it is moſt proper not to name them; for it may happen 

that ſome remainder-man may diſpute, whether he was a legit! 

mate ſon or not. In that reſpe& therefore I do not think it b 

material to have an anſwer to this. But on the other point it i 

material and neceſſary; for whom is it neceſſary for the plaintif 

On bin a en to bring before the court for performance of theſe truſts ? It 

dg invitled ro admitted to be neceſſary to bring the firſt perſon intitled to the 

inheritance is. F — | | remainder 

a ang, | 

"rag 7 
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% true... 17 there is none ſuch, 1n'whom the r nainder f the in- 
Wied 5 K ” Be ol > ED WEST I0 ; F 4 1 ſon OJ 1 

eee eee, 

e then if is impolſible ee the cred _ 

tors are 60, remain, unpaid, and the traſt not to be executed, until 

n born. Ik there is no, firſt fon in being, the coutt 


p40) 43 14 
ee; ANG IT, | n 
ph le Gen fraud, colluſion, or miſbehaviour in the performance 
S thele truſts: otherwiſe he would be bound by it. But if there 
is a ſon born, which is a remainder in tail exiſting, it is a different 


A 108, Pri, 9152 
nll : 1025 facts, 


caſe,z for yen if tenant for life brings a bill for performance of 
it witho t him, he would be intitled without ſhewing fraud or 


IT 
in court 
1 i of Zen liberty to ſurcharge and falſify; or may open the 


I-IVC) ' £0 F 64.4 7 . . 4 ot | $5 
"ward as a ſon, who has a remainder in tail near or remote veſted 
1 erer 1 ; | C | 

in him, Who. is plaintiff. If he is not the firſt remainder, the 
having T m before the court is quite immaterial. If Henry has a 
don in being, it would be immaterial to make George a party; for 
the caurt only requires to bring the firſt remainder in tail in being 
"before the court, without whom the having a ſecond or third re- 


"main Jer party is not ſufficient. In this reſpe& then it is material 
to ha ethe ſon of Henry before the court; as the truſtees cannot, 


if ers are fuch in being, act conclufively without it; fince he 
may afterward controvert all this decree, becauſe he was in being 


at the time of the decree, and may raiſe queſtions on the ſettle- 
ment. But the queſtion is, whether he 1s intitled to have this 


diſcovery, from the defendant, or to be left to prove it. As to 


the firſt objection to it, that it will ſubject him to eccleſiaſtical a 
ccleſiaſti 


eee * 4 - penalties. 
oath, which is like an oath ex officio, that is true: but there is — Pa 


nothing upon this that will do it : for it would be carrying this 


cenſures, and that the court will not compel him to anſwer on 


to a great degree to ſay, that by poſſibility it may tend to this, 
when no queſtion is aſked, that may tend thereto : for every 
thing neceſſary muſt be proved in order to ſubject to that pe- 
nalty. It does not tend to diſcover, whether he cohabited with 


out, him, he v | | © 
10 55 0, overhaul all this matter. I have known that done: 
ich ct ſe, if the court has ſeen every thing to be fair, the court 


the circumſtances appear. But the fact is, that Ed. 


Defendant 
not compelled 
to anſwer ſo 


(wer, whether 
he has a legi- 
timate ſon ;. 

but not whe- 
ther he is mar- 
ricd or no, or 
whether he 1s 


any woman, if he ſhould anſwer, whether he has or has not a an alien. 


fon lawfully begotten. That would be going a vaſt way, and 
tend to cover facts, which ought to be diſcovered in this court. 
But next according to the general rule it is true, you cannot 
alk a diſcovery of him, as you may examine him as a witneſs; 
and it is true, that that diſcovery would not be concluſive : but 
that is no anſwer to what is inſiſted on for the plaintiff, for 
that may often happen : a man is intitled to a diſcovery, and 
no one is bound thereby but the perſon, who made it, and his 
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18 a proper and neceſſary party to the bill for execution of the 
truſts, and making the ſettlement; conſequently he is 
to know, whether he had any child or not. Such queſtion, "ts 
frequently aſked here of the parties brought before the court 


next whether her child was' an alien, and where born? I hey 
ſhe was not bound to diſcaver, whether ſhe was an alien: hy 
that ſhe Was, whether her child was an alien, and where born, an; 
obliged her to ſet it forth. So here Henry is the proper perſon v 


cree on all parties without having this perſon before the court 
if there is ſuch a one. He is intitled therefore to have it 0h 


the defendant any more than a diſcovery, whether he has iſſue 
male born and as to his declarations concerning that: but! 


a woman as his wife, and had no ſon by her, and you brought 


eos EO nota. ama. 2: : 
ſon after. coming of age might bring a bill to controvert it. Bus 
why is it faid, Henry is only to be examined as a witneſy } 


He 


Intitleg 


how many children they have, in order to ſettle the proportion 
among the children; and there is no other way but by aſking 
the parents; for you cannot have a diſcovery from an infant, ny 
can you except to an anſwer of an infant; which is a penery 
rule. It was the ſame in the caſe of Mrs. Dupieſis. There 
was prayed, ſhe ſhould diſcover, whether the was an alien, ay 


anſwer i that. I am of opinion therefore, it is neceſſary for the 
plaintiff to have this diſcovery to ſubſtantiate his decree, which 
would be imperfect without it : nor can he have a binding de. 


both heads, as to ſubſtantiating the proceedings, and as to the 
merits of the caſe. But then the queſtion is, how far he ſhouli 
anſwer. I do not know, that it is material to anſwer all the 
exceptions ;' and doubt, whether you are intitled to have from 


doubt, whether you can compel him to diſcover, whether he i 
married or not. Suppoſe, he publickly lived with and avowed 


a bill to diſcover, whether he was married to her or not. 


It was then urged for the plaintiff, that if this was diſco- 
vered, they might be able hereafter to anſwer the evidence ari- 
fing from cohabitation and publick declarations of marriage. 


LorD CHANCELLOR. 


I am not to compel a diſcovery to create evidence for ſome 
future cauſe. The ground, I go' upon to allow the exception 
to the anſwer, is not as to the ſettlement, but that it is neceſ- 
ſary to have proper parties to ſubſtantiate the proceedings. 
Therefore allow the exceptions ſo far, not as to the reſt, which 
would be carrying it too far. | 


0 
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Lord 
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Lord North: and Guildford verſus Purdon, Faly 175 2. Caſe 169. 
Ar the Noll, Sir Jun Strange, M. K. 1 


TH EOPHIL A MOOR deviſed all her worldly ſubſtance, 
1 after payment of debts and funeral expences, to Mary Love- 
more, deſcribing her as a poor girl whom ſhe had brought up 
and educated, to be paid her at twenty-one or marriage, Which 
ſhould firſt happen, provided ſhe marries with conſent of 

3 or in caſe ſhe: dies before attaining the age of 
twenty-one or marriage as aforeſaid, then all her worldly ſub- 
ſtance tod : then makes the defendants. executors, 
beartily requeſting them to be ſo kind as to take on them the 
execution of the will. WT 


- 
s 


CY 
L as 


Mary Lovemore dying under age and unmarried, there were 
now three claimants. 9101 1 | 


- The plaintiffs next of kin to teſtatrix; who inſiſted on a re- 
ſulting traſt, and the late caſe of The Biſbep of Cloyne v. Young, 
December 7, 1750. | 


The father of Mary Lovemore, as her perſonal repreſentative ; 
who inſiſted on its being veſted in her, and within the old rule 
where only the time of payment is poſtponed, and the time of 
payment certain. As a condition, it is ſubſequent, eſpecially 
as it regards marriage; and being impoſſible to be performed, 
is, according to Lord Cole, as none at all; nobody being named 
to whom given over. Then it muſt remain veſted, taking it as 
a contingency, that muſt happen to deveſt it. 


The executors infiſted, it devolved on them; it is plainly 
not intended to go in all events to Mary Lovemore, being deter- 
terminable on a particular event ; conſequently cannot go to her 
repreſentative. Tho! teſtatrix is ſilent as to the object, to whom 
given over, there is an object, and that in the will, by force of 
making them executors : nor is there any ground on the pen- 
ung to take away their ſtrong legal right, or to ſay they are 
executors in truſt. A court of equity interpoſes on account of 
cales, which have by antiquity acquired ſtronger reaſons, than 
bey were at firſt introduced with ; and it had been happy, if 
e known principle of law, which obtained until Fer v. 
ant, had been adhered to. But the preſent caſe is not within 
any of the former, here being no legacy, nor any neceſſary im- 
plication to defeat the executors. The latter words of earneſt 
| 2 requeſt 
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requeſt by teſtatrix are ſo much words of form, and taken from the 
antient notion of the burthen of; adminiſtration, and ſo common 
inſerted, that no inſtance where ſuch requeſt has made erechim 
take as truſtees; and not for their. own benefit. Though the 
meant to give ſome ſort of truſt, it was bounded and tied up to the 
care of the orphan... Tbe Biſbop f Cloyne v. Young was not ſo f. 
vourable for the executors as this: and it went farther than any 
othet; and there ars ſeveral cireumſtances to diſtinguiſh it, 


o 
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0 Mafler of the Rolls, having taken time to conſider, November 1 
17 5 decreed. in favour of the plaintiffs. The adminiſtrator 9 
Mary is not intitled, as his right depends on this legacy's being 
veſted in her, which was not ſo; for if ſhe died before twenty. oe 
or marriage, it was to) go over, though at making the will: teſt, 
trix was pot reſolved to whom; but plainly never intended, A 
ſhould take, unleſs one of the (contingencies. happened. Next y 
to the executors : there are ſeveral caſes where they are | condidere 
but as truſtees for next of kin. Firſt where a legacy is given fy 
care and trouble : afterward, although thoſe words are omitted, fron 
the preſumption by giving part. This court has gone further: ay 
if a neceſſary implication or violent preſumption appears, that they 
were nat to take any thing to their own.uſe, though no legacy vn 
given to them, yet will they be only truſtees: as was ſolemnly de, 
termined by Lord Chancellor in The Biſhop of Cleyne v. Young, wheat, 
as the reſiduary clauſe was begun, there was the ſtrongeſt preſumy. 
tion, that the reſidue was not intended for the executors. - So her 
there is an inchoate clauſe, that on the event's not happening, 
whereby Mary ſhould take; it ſhould go over; though to when 
teſtatrix had not then ſettled; But when ſhe mentions her execu- 
tors by name, and only as ſuch, in the following ſentence, ſhe 
plainly intended them no farther favour : and there are added pi 
thetick, ſupplicatory words addreſſed to her executors to take 6 
them the execution and burthen of her will; which words (ht 
could not be ſuppoſed to have uſed, had ſhe intended them ſo great 
a benefit, as the reſidue of her eſtate if Mary died before twenty- 
one or marriage. The plaintiffs claim not from any intention t0 
them, but as undiſpoſed, and though part be given to the next d 
kin, yet ſhall not that hinder them from taking the reſt, if the us 
tent appears, that the executors were not to take the ſurplus. 
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Caſe 1729. —, u 10, 1754- 
Depoſitions M O:-TION on the part of the plaintiff Duke Hamilton thi 


de bene effe, A þ * i 1 
whos .. 7 the depoſition of witneſſes, examined de bene efſe in a Call 


ſes are dead, in 1710, ſhould be now publiſhed along with the depoſitions tale 
and no oppor- - | 

tunity to examine in ebief, though after great length of time, publiſhed : but without prejudice to ex 
tion at the hearing. | 1 


e 47 
in the ſupplemental cauſe upon affidavit of the death of ſeveral of | 
80 Wee and that upon inquiry nothing could be learned, of 
«Hit Hat? decome of the reſt of them. un , | 
eee Dee ard; ee om ee aint WT 
11 was ſaid, that upon application to the rœiſſers no inſtance 
«zyld be found, where the court refuſed to let ſuch depoſitions be 
publiſhed on proof made to the ſatis faction of the court of the death 
of ſuch witneſſes. There was no lacheſs; for that by a judgment 
in the houſe of Lords in 1713. the plaintiff in that cauſe was held 
to be not intitled in prœſenti; and the remainder in fee in the old 
emily fettlernent having now fallen in upon the failure of all the an- 
weedent Nrnitations in tail, therefore was the preſent application, 


elt Was oppoſed upon this, that theſe orders for examining de 
„une et being only proviſional, if there is an opportunity to exa- 
mine jn chief, it muſt be done; and if any lacheſs in ſo doing, 
tels proviſional orders are forfeited : otherwiſe all theſe examina- 
ons would be in effect examinations in chief: and that there had 
been ach lacheſs here. ra | | 


1 * . nenne ? 


Muße . 
Lob CHANCELLOR. 


The general rules of the court as to publiſhing depoſitions taken Iſſue oa 

4 bene eſſe are well known and eſtabliſhed in common caſes : "Iu Fore JON 
ſometitnes there are caſes, in which particular queſtions ariſe on acquieſced as 
partiealar circumſtances, and in which it is in the diſcretion of the I _ 
court to determine. In the common caſe of theſe depoſitions de applying to 
bene offe if they die before iſſue joined, and there is no opportunity diſmiß. 
to examine in chief, it is a motion of courſe on a proper affidavit 
to publiſh them. But this is upon ſpecial circamſtances. The 
neceſſary foundations are, that theſe witneſſes are dead or beyond 
ſea at the time of applying, or before ſuch time as there was an 
opportunity to examine in chief; which are both ſhewn on the 
part of the plaintiff, Firſt I am ſatisfied of the death of theſe per- 
ſons from the length of time, They muſt have been of a conſide- 
rable age at the time they were examined ; becauſe the examination 
was as to things in the time of K. Charles the ſecond ; where 
therefore there is ſuch a length of time, the leſs poſitive proof will 
do, As to the next, ſufficient is laid before the court on the part 
of the plaintiff; becauſe iſſue has never been joined in the cauſe. 
The defendant never thought fit to apply to diſmiſs the bill: but 
both parties acquieſced. But the objection by the defendants is, 
that there has been a lacheſs on the part of the plaintiff, There 
was no ground for the plaintiff in that cauſe to proceed after the 
judgment of the Houſe of Lords. As to any the material parts of it 
nothing remained to do but to perpetuate the teſtimony of the wit- 

Vol. n | 6 W neſles ; 


498 CASE S|Arguedand"Detarifiined, 


Bill to perpe- heſſes; and if the bill for that purpoſe: had been ſet; down to 
twate, if ſet. heard, it muſt have been: diſmiſſed, as ſuch, pills always ap ry 
cos: bat that diſmiſſion does not prejudiee the taſtimon of the witneſſe 
the teſlimony But the queſtion is, whether the plaintiff's, not examining thel⸗ 
4 witneſſes in chief is under the eircumſtanees ſuch a Jacheſs, a q,, 
eegoclcedl. theſe depoſitions ſhall never be publiſhed? As to that, this is a lacheh 
not only of the plaintiff but defendant; for a. defendant to a bill 0 
perpetuate teſtimony of witneſſes may apply to diſmiſs the bill 
want of proſecution as well as in the caſe of any other bill. Infey 
of that the defendant has reſted under it; ſo that there. is an acqu, 
eſcence on both ſides. But in all theſe caſes of publiſhing the 
ſort of depoſitions in ſpecial caſes the court muſt determine they, 
ſelves by circumſtances. If therefore any ſurpriſe appeared. in thi 
examination, the court would have laid weight on that to prevent 
the publiſhing them after this length of time : but no unfairneſi u 
ſurpriſe appears, but the contrary, Under theſe circumſtancy 
therefore, and conſidering the defendant's acquieſcence alſo in ng 
taking advantage to diſmiſs the bill, I am, of opinion, I ought ty 
publiſh theſe depoſitions: but with this cautionary, clauſe that thy 
is to be without prejudice to any exception, that may be made 
the hearing by any of the defendants againſt reading theſe depoſition | 

againſt ſuch of the defendants. ENF: + Bri En 


Caſe 171. Earl Brook verſus Bulkeley, Fuly 1 3, 7754. 
j „ 8161 Br e enn: 


Purchaſer T H E general queſtion was, whether the defendant-Hulſe ws 

from tenant, 1 under the circumſtances of the caſe: bound to renew a lea 

notice of claimed by the other defendant-Bulkeley ? This depended on the 

agreement by ſtate, in which things ſtood at the time of the purchaſe of the eſtat 

ny + Dy Hulſe from the plaintiff; and next upon the circumſtances 26 U 

the father the agreement between the plaintiff and Hul; and whether Hu 
_—_ for life had any allowance far this renewal in the agreement, and has 
a0 covenant- has not ſubmitted thereto as between them? © 


ed to renew, 
is bound to | 3,3 


as LorRD CHANCELLOR. 


The firſt queſtion will depend on the obligation, the plaintif 
was under at the time of the agreement for the purchaſe to renes; 
and next on the notice of that obligation; for if the plaintiff ws 
under an obligation either in law or equity to renew, and Hw/e a 
his agent at time of the purchaſe had notice of ſuch obligation; 
the eſtate muſt be taken ſubje& thereto, and bound by that oblige 
tion. It is ſaid, the notice is not ſufficient ; for that the plaiotif' 
father, who covenanted to renew, was only tenant for life with ! 


3 | 


= E:S-STF-SE-F-! 


te. - © » 


common 


in tie Tine bf Lord Chancellor Hatpwicks., 


ant in Fee s net could he bind his ſon the plaintiff, who was 
tenant in tai; and that the plaintiff” afterward covenanted only out 
of honour te his father's memory; fo that it is an agreement with- 
out confideration, But there can be no weight in that ; for though 
4 is true, the cplaintiff is not bound by the covenant of his father, 
36 his father: Exeeeded his power, yer as the plaintiff was intitled to 
his father's eſtate, whatever aſſets his father left either real or perſo- 


nal would be liable to that covenant. A bill might be brought 
for a ſatisfaction out of aſſets or an action for damages on the foot 
of that covenant ;\and therefore the plaintiff partly in point of ho- 
nor to fare the covenant of his father, and partly to deliver 
hinlf from ſuch a litigation and trouble, covenanted. If fo then 
Iam of opinion,” that is a ſufficient conſideration to bind him; and 
conſequently it would go over, and bind the perſon, who took the 
ele wih natice of that obligation, he had laid himſelf under. 
Then on what terms is Hulſe bound to renew 2 The plaintiff's aim 
at ihhe time af ſelling his eſtate was to deliver himſelf from that 
obligation; ''he was under, and for which he was liable to a ſuit 
in equity, and to lay that qbligation on the purchaſer; and then 
he-cengnly would not dp it by balves. The plaintiff's bill is to 


indempify and deliver bimſelf from an action or ſuit in equity, that 


might be brought agaipſt him by Bulkeley; and Bulkeley's bill is to have a 
leaſe made to him, or to have a ſatisfaction from the plaintiff. I muſt 
| decree a performance of this agreement, and that a leaſe be made 
by Hulſe, agreeable to the prayer; which plainly appears to be the 
intent of the parties. The allowance appears to be made to Hulſe 
at the time of the purchaſe in that reſpect, and not on account of an 


over valuation as was endeavoured to be made out. The confeſſion 


of Hiulſe's agent plainly ſhews it. It has indeed been ſaid, that 
confelhon' is: the weakeſt evidence; and the uſual objections have 
deen made thereto, that it may be made an improper uſe of, &c. 


hold ſo far ag to overturn and deſtroy that confeſſion, where it is 


having at tune of the purchaſe, notice of the agreement between 
the plaintiff and Bu/keley is bound in equity to renew the leaſe. 


—— en 


Earl of Tyrcannel verſus Duke of Ancaſter, 

_ "Duke of Ancaſter ver/us Lady Sherrard. 
OO is, 1% eee 
N R Brownlow Sberrard was by his father's will made tenant 

| for life without impeachment of waſte, with a power to 


—ͤ ᷣ¼—— — I os Cx . 


cc by 


common Pont ef heaſſag: which/could not extend to ſuch a coe. 


and though it is liable to thoſe objections, yet thoſe objections never 
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clearly propęd, es in the preſent caſe. Hulſe therefore or his agent 


Caſe 172. 


Power to huſ- 
band to make 


make a jointure in theſe words; ** that it may be lawful for eee 


. : * exceedi 
* lad fon at any time or times by any deed or writing atteſted clear yearly 


value of 100l, 
for every 


6%. 


family, and 


| nant, but ſub 


| borne by land- charges. was to be conſidered * F 


$90 end, Determin 


1569), ker, «© by . to it limit; gor appoint, to the life pe. or 


2 . truſt for, any wife as well as after marriage = her liz * 
limited, the “ any number of years determitiable upon "Her "Ol 4 all ray | 


increſ. 4 * part of the faid manors ati 
life, then to <<. clear yearly val, . 1607. per 


Increaſe youn &6F. fai id ſon ſhall 1 receive for and as her ortion Tk 
ger childrens ge 0 in proportion. for 2 greatef « or Teſs ſam ;” and 


fortune ; if 1 on you 
none, to ſur- power to ſettle a certain ſum zof im money on dunger © , Tg Fr th 


A i + . . J 4 
vivor of huſ- ; i Ph ve, 


3 Atte the death of his father, Sir B. eh SBribd in * 


his conſidered 
2 by in ermatried with 5.40 Sidney, WhO had * a 17 of 10 000 9% 


him as ſettled nq in coniid of he thereupoh 1 a 7 
and in con eration there he p06 lement 7 
1 Ag an, © ate in Lincolnſbire, called N Join! 


for his benefit, his 79 5 


and within in 
tent of the 


power. to make up 
19,000 /. the” por. 
y of d 92 00 children in duch mann 7 5 1 00 
e ſhould a ap 7 and in default of Fi : Fre 170 be weed ided 
agg Reb! 1 Ps 8 be any ſuch oi Ehildr oy 4 1 
the infereſt thereof in the mean time to ts Sir F 
Sherrard for life, and cen to the younger haken; ; A4 225 


adi ner 


then t fo the ſurvivor of the huſband or n # 161 : 226d 11 218 
cat Aer by a a dee in 1 745, made an bannen Feet | 
moſt be 26 an other eſtate on his wife to make Her jo 2 51 Sl equ al to 1 5 
at the time of per. = rent. charge; and therein declafe his intentio 2 


QHBOmG-prp=QcQcdF@=®ÞD = my ot, mo % 


=> 


0 


J. ESS BFT SCS 22 


making the 
— 4 and execute his N as far as Polly be öde not havin 
not during its ecuſgd | it b ee idecic 


1 Ds? WL 45 . 22 
continuance ; 39 Bs D. AMOS 2012-450: g 1390 26.16 


2 Sir B+ fun ee e bs "if 1175 out 3d ile of the 


"TIS * 4 3 


wers fluctu- * 
— lage. Deer * A 1111 157 * 10 1 101 11 170 ig 


. ONE , Fig 12 1 cou 
Clear means 350 general queſtions were "now made WW 10 


142 


free from. he was to be con hdered | to have, eceived Ga 1 his. 7 125 11107 


h ſ 
jy allowes ve ſequently how many 100/. per ann. the Was intifled 


tween buyer portion to that fortune according to the power N Nest 7 Wh 153 
and ſeller, and * h b f / al 7 nu whit h the \ 4 4 in- 
jointure, or or that number of 100 per ann. SPE Pu 
C 


of 
po 


FES. 


b 
Gn titled. ;according to the power, ought. to be .and dj No. red. 


borne by te- from. within the terms of the | wer and tlie Execution of by. 


p 9.4" 


338 Sir. Brownlow Sbert ard ? , which laſt took. in n two. confiderations:. I 


dar and choſe firſt at what, time the value of the jointure in teſpect of certain, 
Lot: on "var, thoſe, ares are, 


— 
— 
— 


5 E F 


lord d. 3 d? £334 74 
2 4 from, Waben in be e 6 f 3: au a , DN ber 
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in the Tine ef Lord Chaneatfor Hiipwicks, 
RW nl 2:1 


e * Ded „tei taille 67 g to 
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WY T1 BIO FO OG unden OY, 
The finſt queſtion is upon the fact, whether Sir Brownlow Sher - 
7 a 


rard "18 to be conſidered as having received 8,000/, or 10,000/? 


thing be conlidered as having received a portion of 10,000/. with 


his wife t is not now to be diſputed, but that on the mar- 


ing oh the part of the defendant is, that 2,000/. though part of | 
portion, was not received by Sir Brownlow Sherrard, and that 

in conſequence of the ſettlement by his not ſurviving, it came 
back to Her, as there were no younger children; and is to be 


conſidered | of the portion, on which the jointure was 
made, d therefore not being received no jointure is to be made 
for it, ut 1 am of opinion, that objection does not hold. I 
powers 9 
bons ſdt, 


* "we 4 
1 


that 
. : 


10,000/, and that is ſettled to her ſeparate uſe; that will not do. 
But that is not the preſent caſe. Parents create theſe powers with 
this view, to compel their children to marry prudently with a 
wife of an adequate quality, certainly of an adequate fortune, 
and not burthen the eſtate with a great jointure for a wife, who 
brings nothing into the family, and who probably will not de- 
ſerve it. Wherever therefore the portion of the wife is ſtipulated 
to be applied in a proper and reaſonable manner in the uſual way 
of ſettling for benefit of the family, that is to be conſidered as a 
portion received. Not that the father meant, that every part of 


that could not be the meaning. I therefore it is fettled ſo as to 
come for benefit of the family in the fair way of contracting and 


making ſettlements, that comes for benefit: of the huſband and 


his family : and that is the preſent caſer Theſe parties were 
young at the time of marriage, and might have ſeveral children. 
It was reaſonable to take ſo much of her fortune as an increaſe of 
the younger children's portion, which the huſband had under 
his father's will a power to fettle : and it was for the huſband for 
life ( far tor his. benefit) then to the younger children, if any, 


if none, the ſurvivor to take a chance. Why might he not give 


ber the chance of ſurvivorſhip as well as to any other? 


— 
„ $ 


This then. is an application of the portion by the huſband in a 
teaſonahle and fair way according to the. ſettling in families in a 


Vor. II. 6 M proper 


0 to be conſidered as 10, ooo/, but then the objection 


this portion ſhall be actually received by his ſon to ſpend or waſte; 


vor 
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Jointure not 


alteration of- Joi inturs was not tœ be conſuleged becaule.ph All 
| " thedand-tax afterward; 


varied from 


land tax. 


| Powe: Manner, and chereſoge to he conſidered 85; Within. a 


ture 


minutely canſidered as to the 
docdtrine: chat theſe powers wauld otherwiſe beexecatory, fluc- 


a i that none would knomawhen,. erer 


n Agel and Dacnmincd” ., 


dent of. the power, If, the intereſt of, the;2,9994.chad been oj 
| be the huſband for life, and, afterward the principal to the wife, tha 
be a ſtrong caſe to ſayi that vas nat mithin the, intent: 
t. this / being only in event, in failure af iſſue of the a 
a d of his dying in her liſe (which happened) Jam. of op 
it differs from thoaſe caſes. = N be very 1 
145 hold it otherwiſe. If ahe portion qhould ibe paid 4 
nd. to do What be pleaſed ich it, and not to be ſettle 
we of the family, f. ſhauld hardh create ſuch , 
ET 3, ; for then che huſband might wake it. L. conſidet, ch 
is What-is ſealed fainly for the family, oomes d the benefit of th 
huſband, It is no abiection aberefore t che eeutian of te 
2 a8 to this and the ꝓlaintiſf is intitled go this ed 
ene away which eee i 

A mi ah 01. eon ite, I, iotsdled 40 Jo 9101 
A nend confdertionds. If the plaintiff a5 intitled-to, 

f a. ol per ann. (ſuch as at 3 mhatought-it — 
hat is it clear and diſcharged from? Fhe matetial words a wr c. 
dt, in 2 — 2 What is the meaning af, that 
and to what time to be applied? The time Iwill conſider 
„ chat thaꝝ muſt be lands 

vearly value at the time of 2 Jainture, aut 

0 2 is do ohligation upon the zemainder man, ar dn 
bon the eſtate to have this jointure continue to be of a Clur 
ales pf B. oo. ger anu]ͤ duning the, ntinuancs of the jou: 
eſtate : and that ig, ahways the rule in exerution of thee 

Pamerb. Aman fciſed in tee may dνο,νEt, that 1 1 
confiane f fych a xu, which couetant. will bind hig alt 
real andi perſonal to make it good. But chere, is. nothing here p 
hing his eſtate, except according to what is laid down in Covey 
V entf, Auch a covenant as.is a;comeyancein;Eguity : andi 
that opinion IL Was in. Lady Blandfird's,cales, where it was wn 
great inconvenience-in a contnuy 


= > £ > 6 a wn it bd a 5 Ag eaacacIig 4 
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peroninder nan; and it muſt de executed: bÞ: bfegueat u. 
Kants for life. Are ſühftquent jointzeſſes to he valled on to mak 
| 65ſt jointreſs:? That could never be, intended; there 
fore it Was the time of the execution: and that opinion 1 ws 
in that. caſe nat nl in reſpect of the exccution: of the, power # 
e 0 tak 4 but in reſpech of; the quantum of ih 
land tax; for t that tax might riſe afterward. the quand 
of 3 was not to be. variad, and a. defect in · value of the 
addition made-t 
it was 8 that * 2 


* 
— 
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r rr ORD 


rigs hs Hate oright to de diſchdrged 


in beet nee A Dee. 


ce Fromm the Ritidithy acrördittg "10 cle fan of 
head W time of | the *execntion and at chat rate: fbr 
Aber ile the before nietrtfoned miſchief Would Follow, that 
Whenever the fand tax varied „ tht is a defect in value 26f- the 
jommture, ——.— they ß come into a Court of Equity to 
ett the remaifider-man! Tt is impofffble that it 
dee de e the power in that loft fnantier. It 
0g rg ell Fer Che plaintiff, that it is taken upon tflat fobt: hüt 
te ke Grlkinctien tate that this power is tiot well executed, Aff 


therefore remaining to be executed, the court is to "ect, - . 


the valac bf the land at the tte this 
be Crecüted; 1 carnot —＋2 docttine: for fr 
e pu Ai By His firſt fetelement execute His power 'ab%b 950 

ne, AU cage Tel 
— GN ha yh 
ture of 1000. 


— fettle mort to make up & Jom 
r anmm; which he endeavoured to do in u 
Yi therefore I cannot take it, trat Tais bin- 
46 be oonfidered of the value, whenever à mew conveyance 
48 46 de make; but I win conſider, how che 1 8 > 
wude ut che eme ef the tretütion df that 38 thitfs 
three" rule as to chat part uf the caſe. AS 15 0 other ' 
ou the additional Jointure in 1745, Sir Brownlptb Sher 1 
further, and declared His iffteftt to ett 
4 Poßber as für as he peffibly eoutd do; and he Was in the Vipht 
Herein fur à great fortune was brought by this wife, arid te 


15 Him Gut of difflcülties: But the queftion is, what He 
'H 


#646? As to that I muſt take at fettlefttent not in 
he hab put ft, Chick is te mite a feinture equi" 
Ae er hmm rent I cannbt take ft in that NA; f 
ker etefvte the power is * EXEcutef as not being War- 
(ined in of law. But actording to my op n 
vb Ref of H hall take that to be good fo 1 his e 
Wartam ? therefore it muſt de 25 tele lnas s Atioithit 
A sse, per unt te frake it up. F311 nt 


dn Wiha 1. 40 
150 


ana- 605 y ares 
is, from ht charg 


eb ste the Hinds of 504. per drum ft ought t6/1 
28 food At the" tire of taking that fett 
er ebenes of the power in 738. What it is K bes 
bro, depends on the eonſtruction of thoſe words vor tone 
Gele ForthephintHFitis inſiſted, that it muff be chf Ever 
"being! Hear at leaſt as far as that jbinttte of Lach Rand- 
1 which enaſe the words were, clear of fy fates," hu ges, or 
{&thixt ere was aft 


A. FRY, 217 33,03 (toto 28% 1. 
34} 


pt 


- h1&W1 Mie 11 . there 


kertlement of "theſe lands by Urtüt Uf 


front krke; if 
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tax is not to be conſidered. It is true, the land- tex is to be con- 
 fidered as a burthen: but it is contingent in itſelf, becauſe th; 


in that country, and not to be liable to extraordinary charges by 


am of opinion, theſe general words are not to be extended to the 
land- tax; but I am ng 


| ſureof charges to be deducted was to be taken, as things ſtoodat th 
: charges uſually allowed between buyer and ſeller of f eſtates, and 


and incumbrances, and all extraordinary charges, unuſual and 
not agreeable to the courſe of the country; and, then the land. 


value is contingeat, and therefore that is a reaſon, ought to be 
taken in: but it is not taken in between buyer and {: 
is ſuch; as it ought to be free from. So of a fee - farm rent payable 
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e of the wg 8 ges 
Ren be eres. Ihe pi in iff inſiſts, d H to be 
clear of taxes; and if it is within the power, they are in th 
right of it: which, brings it to the conſtruRion of the words. 


, WIS? SC gene avi abi} i 
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there had not, by virtꝭ 
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* inion, the true conſtruction is that rule 
Tlaid down in Lady Blandford's caſe; where I held, that the me,. 


time of the execution of the power, and was to be free from al 


all parliamentary impoſitions at that time: but that was becauſe 
of the words. But where nothing but the word clear is uſed, it 
is a right rule to conſtrue it, as it would be between buyer and 
ſeller of eſtates. Clear muſt not mean all out-goings like a rent. 


charge, as loſſes by, tenants and management, to which a rent. 


charge is not liable. Then what is the rule to go by? Why F 
would be underſtood between buyer and ſeller; that is all repriſe 


"gf 


l 


ler, Tithe 


to the Duke of Leeds ; which is an incumbrance by private title. 
Then as to poor-rates and church-levies, if in this country the 
uſual courſe of letting cſtates had been to let them ſubject tothel 
charges, (as it is in the fern counties and ſame. gathers), I ſhould 
have taken this power in that ſenſe, that the jointure ſhould be 
charged with theſe payments; for when. a perſon creates a power 
and makes. a jointure as a clear jointure in lands, it muſt be con- 
ſidered as lands of a clear rent according to the courle of letting 


” a 


contract. It is proved in this country to be uſual to let them be. 
diſcharged from theſe burthens; but in this eſtate. theſe burthens 
are paid by the landlord; and the rents of the eſtate gte * to 


the tenant in proportion, If then, the father thought fit tot 
the eſtate ſo as to increaſe the nominal value of it, and gives 
power to make a jointure, that is no reaſon to burthen the join- 
ture with it, but as the uſual and ordinary method is of letting 
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Decree. therefore Lady Sberrard intitled to a jointure not ei, 
clear yearly value of 1,000. per annum at the time of 


ceeding the cle: N at the tin 

the ſettlements made ; that is, clear of incumbrances and al 

ether charges which by the courſe and uſage of the country, 
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1 Thel eto bill is difavifled ; and fone of the original as FO Deficiency of © 
„abe ug ay 'defitieney in the Lobiborp eſtate according. to jointure in 


Lady, Rund and Lady Clifford . Lord Burlington," 2 Ver. pee. 
z that Where upon an execution -of a jointare in purſuanoe of a made up in 
get there is 4 deficiency" in the value of land, it may be made duty. 
up in a. court of equity; the parties agteeing to take that eſtate to 

be of the Value of 8800/ per ann. as Hir Loruſbip thought, there 
3 evident thereof mae r abe ve W 6M e 


than enter mate eee n 
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45 90 the granimar-ſchool at Bedford, ſuch as the This court 
| he for miſbehaviour,. Sc. as to any thing of that ferfere where 
Ne Chamcollor thought,” it would be too much for this particular 
ee though they were not appointed general cbaner > 


hart 
* the Laos of me revenue of this ſchool: bo # heel, 
this ccd - $9: "tho' not ap- 
2 * 94871 ain TEES pointing ge- 


ral viſitors : 


the! e in 1755 39. appel. one of their mk. will as to 
whe were * anther fellow uſher (which never had been done +4 gang 
Ze 4 5 early falary, it appeared in evidence, that the wſher nue 1 | 
at the tool but conſtantly refided at the col. make the 
rh eget Any part of that ſalary, but the taſter pater on col 
wh tive! ih His pocket. He admitted by his anſwer, that, ſher account 
abt d of Hhiglcibg Him maſter there were but three boys infor 15 year 
the” ende, add at the time of his anſwet but eleven; and no an 
{ribed; 0 Jooked on. himſelf as accountable to the uſher for 
neo "and that having lived upon it, he ſhould not now be 
re er ins for which purpoſe there were "ſeveral cafes,” 
mAb Ha vin ring ſpent the mon and eat and drank it, the.” 
ourt auld not 


bge't to refund. "Wa, 47 2 Te TR 
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How can it be aid he lived upon it, ſince he looked upon dice: 
Fas td the uſher all along; And the” uſher certainly _ 
DE Lupon z it, not h having. received any\part- "M' was plainly 
between the. maſter and uſher, and à contrivance to 

Kee e for its fat there has been fitffefto nd occafion * 
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te of the pleckcent order Him“ tölſabeblnt fer this fatity: fr 
fears back; for it maſt be nd taken to de remaining in t 
7 EE, and 185 hoſe" benefit?" Shrely rither for the charity th 
E Udet ho did nbtbin ee though” e's ald, this! ach 
il rain the” trlaſter; I'tahnot! help” that; but mut d0 ir Toth 
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H E bill was brought by the rettet of the ache 
"tringbam in Kent for payment of tithes in kind for the ink 
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Modus. 
Tithes. 


Tak: Du 
b N 


Mod, of © and ſet up in the anſwer was 4 modes in this pling 
9d. per acre ak of mind, that all occupiers in the” mar{}y\:lands' in this" patiſ 
marlh land, have always paid, or obght to pay, yearly to the rector 9d. er ty 
t and no more for every acre of marſh-land within the ſaid 
com or the tithable places thereof in their reſpective poſſeſſions „Fette 
— * hben ſown with corn, grain; flax, or ante lh hope, 1 1 
ris Ca "modus and in lieu of all tithe of hay And paſture and all ſmall tithes 
without trial. except flax, hemp, and hops; and ſo alter that tate for 4 Bien 


or r leſs quantity tt than an acre of marſh- land. 


RC 7 * 
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For plaintiff it was reſted on the feftor $ title“ I W644" NG. C0 
191) F103 & 180 158 24-0000! 

For defendant it was argued, wee hn was 4 426d modus and wil 

and a caſe cited in Exchequer in 1726. where a bill was'brough 

iy Richard Bate as rector of the pariſh of Wareborn; the'very next b 

Bis pariſh, for tithes in kind; and a croſs bill by Sir Carls Sly 

and ber inhabitants of that pariſh to eſtabliſſr a modus of one ſhit 

ling for every acre of marſh-land, laying it exactly as the preſent 

modus. Two iſſues were ditected; and upon the equity reſerved after 

the trial the modus was eſtabliſhed. This is a precedent. both i 

1a and equity, ſhewing this as a modus well laid, arid*that in a cout 

Where theſe kind of bills are particularly attended to; and anfuen 

the objection of being too rank, this being laid only at od. per act: 

Ante. In Evans v. Price and Richards, 26 Offober 1 747. Your Lordi 

held, that the rankneſs of a modus is not to be judged by cormpariſot 

of the ſom to the rent reſerved on the land, but to the value 

the land; and that where it was neceffary in point of proof, tht 

court would direct that matter to be tried, but otherwiſe the cout 

itſelf would judge of it. Theſe lands lye in Romney Marſh, to pre 

ſerve which the owners are at à very great expence, and therefor 


it is probable. that they made this compoſition, and then the vans 
tion, 
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in ber Tams of Lord,Ghancellor; Hanowices, 
a geaſon to ſ ale Ig rank, modys,; for the 


tion of the tand is 

2 ob a 3 9 dry, ag dis uncertain. a { 
e ole 0 2 the lands Was at the time of 

1 and —— 4 4 a proper valuation Was 


then made and a proper reſervatiog. The alteration. in different 
- from the cheapneſs of Wah and. value, of land would 


0 all qoduſes of, this kind. In 2 Mill 572. this recedent in 
to 05 to be cited by Porteſcue J. and weight laid upon it. 


As to its not being laid conſiſtent, and impoſſible to be time imme- 
morial, becauſe it 5 A hops, things newly introduced, not ex- 
iſting at the time. this compoſition. was ſuppoſed, to be made, no 
ſuch objec on was taken in that caſe in the Exchequer ; and it is not 
N it would have eſcaped; that court, if ſuch had 


Hp zth's time into this country, they were probably known. and 
exiſted before, though in ſmall quantities, The exception was in- 
roduged or benefit of the rector, who is ſuppoſed by the modus to 
receive the full value, as tithes in kind were then worth. It is 


255 that all, the witneſſes do not call it a modus; for it may 


da, ſum annually paid without calling it a modus; and it is 
pre e ser eaſonable, reaſonable evidence is a ground for; 


1 preciſion in traditional evidence. © Where the 


edecefiors. have agrecd to this mods. 


Br plaintiff. The plaintiff need only 3 that he i is As 
which by law intitles him prima facie to Al manner of tithes, upleſs 
ſome legal bar is ſet up, which here is a modus: but it is neither 
Þ 7 — fact, nor good in law, and is contradicted by records. 
Nl eto the: plaintiff is, whether he ſhall receive the whole 
15 his tithe ? If things of this kind are not broke in upon, 
Flergy's revenue may be deſtroyed by compoſitions. It depends 
5 whether it is ſuch a modus as could have commencement 
ond time of memony, or a modern compoſition within time of 
memagp 2 According to Lord Coke's. definition, a modus and com po- 
12 050 the ſame, only that by length of time one is run into 
ethigg certain, an abſolute bar, not to be broke by either parſon 
or, gccupier. A compoſition is ſuch an agreement, as fince the 
digbling ſtatutes muſt. be made by the parſon alone; and it may be, 
and is in general, a running compoſition from year to year, exact! 
like. leaſes from year to year; ſo that on either fide, if the Dee 
tion is got intended to be continued, you muſt give notice at the 
beginging of a year; and ſo of a leafe. A modus. and compoſition 


0 N in ! that one is a certain ea 4 time 
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the law has determined, that hops were introduced i Q. 


15 is.no evidence, of payment of tithes in kind. This reQor Le | 
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lat 
wi 


certainly preſumes an original agreement before the diſabling tata 


mage ſuch a compoſitien, as was, of, mere, value than. the tithes 


_ eong, preſumption, that it was made not beyond time of 
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into hay it ſhall be ſatisfied by way, of d counts. of Jaw ang oy 
court have held. it may geaſe and gevive.; and: fo; far this mody i 
Oper. But the objections toit ate, firit it Þ tank. and appears ſo 
„that impoWble it could be time ont ef mind. The eum 
always deſttoy ſuch a adus on the: ſack of it. Where it runs fh 
high, and gges ſo hear the value, of the tithe in kind. Every mo 


by parſon, patron, add ordinary; and fince by parſon alone. Thu 
commencement then muſt be preſumed conſiſtent with right reaſon, 


and tha court will not preſume, that the pariſhioners (in whoſe fi. 
vqur all theſe original gontracts between them and, the; parſon ar} 


The payments muſt be always in money, this Heing ;paſture-tithe, 
which is always pecuniary, cannot be {peeificky. and the only tity 
in the kingdom which is not fpecifick, It is net to be conceisei 
that 9d. wapld be paid, if the real tithe did got amount to half tha, 
The value of an-.acre to ſupport this as a- reaſonable compoſition x 
the time, muſt bays, been 7s. and 6d. So. high a modus creates 3 


The, law fixes that to a certain period in the time: of K. R. 1. fung 
whole death it is above 300 years. This then muſt be preſumel 
an agreement before that time to pay 9d. ger acre. In fact in ii 
time of K. H. 8. theſe lands were valued at 25. per acre; as appeas 
frem ſeveral records, particularly from: a ſurvey then taken, non 
produced out of the augmentation- ofſice. . How long this notion ai 
the rankneſß of a modus, has prevailed, may not be knows x but in 
Layfield Rector of Ghidding fold in Surry v. Delap, Eil. 169), the 
defendant. inſiſted o8.a modus of. 3 d. for a lamh. The court held, 
that was too much, and could not be; for. that a lamb was ot 
far back the opinions in the Exchequer have gone, and a madus u 
held too high by Powe! J. and ſeveral afterward. Benſam v. M. 
kins, Hil. 3 G. 1. (Bun. 10.) Franbim v. Jentint, Trin. 7 G. 
(Bun. 78.) Yet in 173 1. or thereabout, Giffard: Nestor of Stoke in 
Surry v. Webb, a modus of 3 d. for a lamb was ſet up; it was ſent by 
the Barons Carter and Thompſon, to be tried; and on appeal that de- 
cree,. was aftirmed,, It. has indeed been ſaid, Lond Talbot was againſt 
that decree. The next objection, and which deſtroys the modus on 
the face of it, is from the exception of tithe af hops; which ſhew 
it a compoſition, the law taking notice that they are a modern in- 
iſted hefore, for there is a ſtatute in the time of M. 8, prohibiting 
them as a venomous weed. It could not then be an agreement 
time out of mind; of. which the judges take notice; and therefore 
prohibition was denied, 1 Sid. 443. 1 Ven. 61. The 2 
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in the THR VF Lord CHandellor EHAAD WICK B. 
uu be coeyal wich the prereription, which preſutnes an agreement 


at firſt by proper authority of patron, rector, and ördiharyv to take 


nir payment in litu of tithes In kind. Fhe exception muſt 
2 with the modul; for the court never eres a modus, 
of cohſidiers one part as good and another as bad. Hops being 
alleged as part of the deſcription, it is thereby as mueh fel de Je, 
a5 if laid particularly and preciſely for hops; which is never allowed. 
In Ferch v. Gre, Het, 1698. according to Lord Chief Baron Dodg's 
manuſtript on a bill by the impropriator of the pariſh of Ofham in 
Kent the queſtion.was in what manner hops are to be paid, and 
whether a moduscould be good of the tithe of hops : and it was held 
not, nor a modus extra porend? : fo afterward in Connor v. Spratiing, 


Trin, 1703 - becauſe hops are a new plantation, There are but 


two Kind Of tithes; great and ſmall : the great are only four; corn, 
grain, hay; and wood ; all the reſt ſmall: and there can hardly be 
a new great tithe. And it is now determined fully by Dur Lord- 
/op"Ithe caſe of potatoes in Smith v. Nhat upon a precedent in the 


Barbeguer, that great and fmall tithes depend not on the value or 
quaitity, but on the nature of the thing; and therefore though 


the whole farm is turned into ſmall tithe, it will be {till ſmall. 
Hiy # a great tithe; there has been a modern culture, which 


maſtes that hay, which not ſo forme:ly ; as foreign graſs, lucern, 
Se. a modus for tithe-hay covers it, becauſe it is the ſame ſort of 
thing now. A great difference has been made in ſmall tithes with 


regard to culture, being formerly only uſed in gardens : yet if there 
192 ods for all ſmall tithes, that preſcription cannot be thereby 
overturned :- the modus is applicable to whatever ſmall tithes fhall 


ariſe. © A modus in lieu of all ſmall tithes whatever will cover hops 


ay well as others: though you cannot preſcribe in lieu of hops par- 
ticuliely- Hops will paſs under a grant de minutis deci mis. An 
antient grant of all ſmall tithes would now carry any new invented 
tithe. In Franklyn v. Fenkins one point was, whether a vicarage, 
endowed before time of memory de minutis decimis, was intitled to 
tithe of hops; and ſo held (Bun. 79.) Next how appears it on 
the evidence. The parol evidence to ſupport it varies, is Inaccurate 
and eontradictory. Very few of the witneſſes call it a modus. They, 
that do, prove it directly contrary to the laying it; one calls it a 
rate: a rate and compoſition are the fame. Lord Talbot has ſaid, 
it the witneſſes would not call it a modus, he would not. Then as 
to the receipts or written evidence, they are alway expreſlly ſaid to 
be for a modus, where there is one: but theſe, though varying in 
other reſpects, are all for the zithe:; and tithes and modus are oppoſite 
terms. The ſurvey 26 H. 8. read for the plaintiff, is the bett evi- 
dence, it is accurate, and proves, that the lands in Ronmey Marſh 
were then only of the value of 25. per acre. As to the precedent 
in the Exebeguer, it appears, that court would have held contrary, 
if the ame matter had been laid before them, as is here. Until 
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firſt determining whether it was good in law or not. This coun h 
brought them to alter that, and alſo another practice of takj 
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that time and later the Ether ſent iſſues to try a modus, Withow 


1 
„ 


account of tithes down to the time of the Maſter's repott. * tr 
there by Page and Gilbert directed to be tried, though Price held » tie 
point of la a bad modus; and it was tried before Eyre J. who u n ye 
this record in the time of H. 8. being read, held, that the comm. 0 
ſion ſhould be produced, and that if it was, he would certainly ot. th 
rule the modus. It is now ſettled by all the judges, that that i Is 
wrong. It is not neceſſary, eſpecially at this diſtance. of time, |, w 
produce the commiſſion; and moſt of them are not in being. yz, fo 
Lordſhip has allowed miniſters accounts and a ſurvey without progy, 
cing the commiſſion ; and it would be ſtrange to ſay, the parties at 
not to have the benefit of theſe ſurveys, becauſe the commiſſion i to 
not to be found. Upon the equity reſerved, where the validity of th T 
modus only was argued (for the fact had been eſtabliſhed) the court th 
not only diſmiſſed the bill with coſts, as the plaintiff had failed cn th 
the trial and no motion for new trial, but alſo the. crofs bill with | 
coſts; which was an odd determination, decreeing neither ;y, 13 
They were not clearly of opinion, that it was a good modus on'th 0 
face of it: but do not ſay it was bad. The parties plainly did no it 
look on it as determined; for they brought new bills afterward lo 
But the rector in his anſwer to the bill for eſtabliſhment of the . Pc 
dus, not caring to engage further, agreed to accept the. compoſition, of 
but not to eſtabliſh the modus. If then that had been a precedent pe 
in this very pariſh, it would not conclude his ſucceſſor, becauſe i co 
was colluſion : but being in a different pariſh can be no: precedent tir 
to a modus in another: ſo that as a precedent in fact, it will not 91 
bind; as a precedent in point of law it was not determined: and la 
the opinion of Eyre J. was, that if that could be proved, which is Co 
proved here from the augmentation- office, he would over-rule the la 
modus. Fort) | | | tra 
PETS tet 
LokDd CHANCELLOR. « 
Upon the reaſon of the thing and the authorities. that have been; ſu 
and others which I will men ion, I cannot determine this matter. ag 
without a trial, The court certainly ought to ſupport the rights of It 
the church: and not to allow any modus or cuſtomary payment that 
by the rules of law is not to be ſupported. At the ſame time the 
court ought not, eſpecially in caſes of very extenfive conſequences, m 
lightly to overturn and overthrow cuſtomaty payments, that hate 1 
prevailed for a great tract of years, which is commonly called 1 
time out of mind or the memory of man: though I do not mean 4 
ſtrictly according to the notion of law before the time of the tranl- 
portion of K. R, 1, I take it, that the queſtion before the court 7 
in this caſe is of very extenſive conſequence, through a great tract of E 


. country 
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country. It appears in this caſe and in former caſes in Veſiminſſer 
Hall that it extends and runs through ſeveral pariſhes in this coun- 
try., When therefore that is the Caſe, and no. inſtance or tradi- 
tion of payment of tithes in kind, in this pariſh for a great tract of 
years, purchaſers have come in and paid a price for the land ac- 
cording to thoſe cuſtomary payments; and it would vary and alter 
the value of their property to overturn or overthrow. them ; which 
is a reaſon, why theſe objections to them ſhould be very well 
weighed and conſidered, and that they ſhould not be too lightly 
overturned; as has been done in ſome inſtances. + 


The plaintiff upon his general right as rector is certainly intitled Redor of 

to his demand of tithes in kind of theſe lands, if no bar is ſhewn. mon right 
g | ; intitled to 

The defence inſiſted upon is a mozus; and undoubtedly as againſt tithe in kind. 

the right of the rector it is incumbent on the defendant to maintain 

that mouus in point of law and fact. | | . 

There are two general objections agginſt allowing this modus, 

which are inſiſted upon as ſufficient to over-rule it now. | Firſt that 

it ĩs not ſufficiently proved in point of fact. The other that if it was 

ſo, yet that it is not good in point of law; which objection in | 

point of law divides itſelf into two objections. The firſt a general | 

one, that the aifirmative part of the modus, the payment of 9d. 

per acre, cannot have ſubſiſted time out of mind, of which the 

court is bound to take notice; and that it cannot have ſubfiſted 

time out of mind from the alteration of the value of money; becauſe 

94; per acre muſt be much above the value of the tithe of this 

land at the time this modus or compoſition muſt be ſuppoſed to Limitation 

commence ; which the law of England by a pretty extraordinary of = "om 

law (and which, I believe, no other country does) makes from the 7" 27 8 

tranſportation of R. 1. to the Holy Land. The other is an objection Holy Land. 

tending to the ſame thing; that this modus cannot have ſubſiſted 

time out of mind, becauſe there is an exception of a product and cul- 

ture, which was not and could not be in uſe at the time when it was 

ſuppoſed to commence ; and that this exception, being part of the 

agreement, muſt be coeval with the agreement itſelf: which ſhews, 

it could not be an agreement time out of mind. | 


Firſt as to the proof of the modus in point of fact; as to which 
many obſervations are made on the part of the plaintiff, and cer- 
tainly in caſes-of this kind theſe obſervations have been frequently 
made, and have juſtly had weight; that there is a great variation 
In the proof; that none of the receipts call it a modus; only two of 
the witneſſes call it ſo ; the others ſay, there have been ſuch pay- 
ments for tithe generally; and one calls it a compoſition ; and Lord 
albot has ſaid, he would not call it a modus, if none of the witneſ- 
neſſes would. If not one, that might be a material obſervation: 

| | but 
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Hops began in bound to take notice of. Firſt as to the exception of hops, whicl 


Elizabeth's has ſomething material in it; for hops are always allowed to hat 
time, to be 
propagated, 
but exifted | þ . 4 4 - A . TY 
before in ſmall Eligabetb's time, and exiſted in this kingdom in Philip and Marys 


quantities. 


nd * Gig * 115948 , get. S. Genn 12 555 * 
but that, I am of opinion, is too flight zn obſervation in gegen 
that becauſe theſe witneſſes, (who are lay gens) do not make uſe 0 


in taking receipts, Very often miniſters will not call it a. modus in the 


8 of which there is none, either of the fact of payment df 


tive proef (which implies a negative) on the other ſide. It i 


of payment of tithe in kind but of any tradition, takes off the 
weight of the obſervation, that this might have commenecet 
within a ſhort ſpace of time; for then ſome tradition would har 
been ſhewn, that tithe in kind had been ever paid, or even inſiſte 
upon or demanded : but there is none. If therefore it reſted on 


payment of tithe in kind; which as at preſent I cannot allow. 
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a legal, technical, word, that cuſtomary payn zent ſhall be cher. 
ruled. The queſtion 18 upon the fact : the makes the Inference. 
Next that the receipts do not call it a modus, and thut they are very n 


teceipt ; becauſe they will not prejudice their ſucceſſors, tho they vi 
ive a receipt for the ſun as uſual, In very fe inſtances will the fe 
3 to call it a modus ia the receipt; and if he will not, the pariſhions 
cannot compel him; but muſt ſubmit, or elſe pay without a receipt 
And that ſort of evidence is in ſome meaſure ſtrengthened by a letter 
the plaintiff's, in which he does not (and very rightly) call ity 
modus, but infiſts on this payment as the payment uſually made 
for this land formerly, and upon an account and payment to be 
made up on that foot as the right he inſiſted upon: whereas be 
might have demanded an account and ſatisfaction for tithe in king 
if this was not a compoſition or modus, that bound him. Buta 
to all theſe obſervations I ſhould have laid much more ſtteſs ui 
them, if there was any evidence for the plaintiff either of actul 


ayment of tithe in kind or of a tradition thereof for this mar 


tithe in kind or any tradition from any ancient perſons ; which i 
proper evidence in caſes. of cuſtom and uſage. Then the poſitit 
proof on one fide. is ſtrengthened by the weakneſs or want of p- 


determining caſes not on the merits, but according to the ecritici 
penning of depoſitions. The want of any evidence, not only 


the proof, it is impoſſible to ſay, that a decree muſt be made for 


But the moſt ſtrong objections are thoſe in point of law ariſing 
from facts; but ſuch facts as, it is inſiſted upon, the court! 


O — 7 
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been introduced in modern times, that is modern in reſpect d 
long antiquity. They began to be uſed and propagated in Que! 


time add before; as appears from the ſtatute in the reign of I 
8. therefore they were here: but here, as tobacco is here, plat 
ted for curioſity and in ſmall quantities: but they were in this king 
dom to a certain degree before Eliaabeth's time, though non conſis 
how far. Is it poſſible, there ſhould be ſuch an — th 
I egi. 
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beginning ? or dec the making this Beception overturn the af- 

cmpative part of the, modus?  Spppole the agreement was to pay 

nine pence. er acre for all ſmall tithes of this land except fuch 

(mall tithes as ſhall, be afterward, introduced : that would be cer- 

tinly n good agreement. Then inſtead of laying it in thoſe ge- 

neral words they have ſpecified it with ſuch a ſort of product, as 

cheſe lands probably will be tilled with. But it is too much to 

lay ſuch weight on this objection to overturn this modus, when I 

ſe what has already . I allow that caſe of Bates in the Ex- 

chequer not to be ſuch an authority as to bind in the preſent caſe ; 

and it ſeems nne as I ever ſaw in a court of equity. 

TGues were firſt directed on both bills; and afterward the trial 

was ſo had as not to determine the merits of the caſe, which the 

court expects after a trial; but it went off upon a nice objection 

in paint of evidence, that the plaintiff in the original bill offered 

a tegond or ſurvey in the time of H. 8. (which now has been 

read) and which was over-ruled by the Judge, and the merits 

were not entered into. Evidence is not to be deſtroyed, becauſe 

ſome part of it is loſt ; for the law is not ſo unreaſonable as not 

to ſuffer it to be ſupplied, if loſt: but upon its coming 

back upon the equity reſerved the court diſmiſſed the 

bill with eoſts in law and Equity, and diſmiſſed the croſs- bill 

with doſts only in equity: the reaſon of which was perhaps, that 

thete was no application by the plaintiff Bates for a new trial, 

and as a verdict was againſt him, his bill was conſequently” to be 

diſmiſſed; unleſs he prayed an account on the foot of the modus; 

which, I preſume, he did not think fit to do : and, I preſume, 

the croſs - bill was diſmiſſed, becauſe the court did not think, the 

verdict as found was upon the merits, or ſufficient to make a de- 

eres to eſtabliſh. the modus. But why it was diſmiſſed with, coſts, 

I do not know; unleſs the court had a mind to ſet the coſts on 

one ſide againſt the other. But afterward a bill is brought by the 

landholder to eſtabliſh this as a modus; and the defendant thereto by 

his anſwer ſays, he acquieſces to take the payment on that foot; 

but did not conſent, it ſhould be eſtabliſhed : yet the court did 

think fit to eſtabliſh it as a modus. I believe, I ſhould hardly have 

done that. But however it was only to eſtabliſh it as between giodus to bind 

the then rector and pariſhioner ; for that decree could not after- ſucceſſor mult 

ward bind all the ſubſequent incumbents ; becauſe that muſt be de _ * 

on a modus eſtabliſhed on proof and on the mere right of the caſe, Xt . 

which was not entered into. The only uſe therefore, Ican make right 

of that precedent, is this; it is evidence to me of the opinion of a 

very learned court, when C. Baron Pengelly (who was a very learned 

Judge) prefided there, that this inſerting the exception in the 

laying the modus, which was exactly juſt the ſame as in the pre- 

ſent caſe,” was not ſufficient. to impeach and over turn the modus 

in point of law; and as that is a very nice objection, and may 
Vol. II. A £ be 
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| be accounted for in different ways, and there being that opinion 


Modus too 
rank, too 
high or near 
the value of 
the tithe not 
allowed. 

But a diffe- 
rence where 


for landl or a 
— pro- 
du 


> 2+ 


* that court, I ſhall be of opinion not to over-rule/ the », | ' 
upon that. nennen FOST £3 F, Þ 1810 a 444 1 er ae q 


The more material objection is upon the affirmative part of the 
modus itſelf, whether it is not too rank? It is inſiſted upon u 
too high in point of value, and therefore that the court is bound 
to take notice of it, and ought to over- rule it. That dodrine 
has certainly, preyailed in ſeveral caſes, and, I believe, more 
ſtrongly ſince. the publication of Biſhop Fleetwood 's book; fot 
before that, I believe theſe things were not ſo commonly known. 


That objection, though founded in fact, is taken to be allowed 


the court without a jury: that objection has been more com- 
monly allowed as to the value of particular things, for which 
the modus has been ſet up, as where it is ſo much for a ſheep, or 
lamb, or a particular kind of product, the value of which may be 
ſhewn at theſe times: but it may differ as to a modus ſet up as to 


1 


the value of lands, becauſe ſeveral incidents and accidents tay 
attend that: the alteration of traffick or commerce, or of the 
culture of land, either improved or falling in value by accident, 
that makes ſuch a modus more uncertain than in reſpect of the 
value of a particular kind of product, as calves, ſheep, lambs, 
and things of that kind. Therefore, though this objection is 
taken in point of law for the judgment of the court, the. court 
does not always proceed as bound to determine it that way, but 
has conſidered it as a matter of fact proper for a jury. And this 
plaintiff has conſidered it as ſuch, and has entered into proof of 
the fact, that is by records, to ſhew the value of the land in the 
time of H. 8. I cannot make a certain inference from thencel 
It is a material evidence to be ſure; and more light might have 
been had in that caſe of Wareborn, if juſtice Eyre had let that in. 
But when ſuch commiſſioners are ever employed to make this 
valuation, I believe, this valuation is never carried to the height; 
and that in the time of H. 8. has been always thought not to be 


carried to the height. Compare it with valuations in modem 


times, as on the augmentation of the Queen's bounty, not valued 


at a third part: and yet, I believe, they did not go ſtricter 


than in that of H. 8. I uſe this in this manner, not to throw it 
off, only to ſhew this is not concluſive evidence. Then the 
queſtion is, whether it is not fit for me to do, as the Court of 


| Excbequer did in the caſe of Mareborn, to direct an iſſue? and in 


that reſpect I have directed an inquiry to be made into that caſe 
of the Rector of Stoke, which was firſt in the Exchequer ; whete 
Giffard brought his bill for tithe in kind, and particularly tor 
tithe of lambs. The defendants there inſiſted, that neither he nor 


his predeceſſors were intitled to receive that becauſe of an antient 


uſage or cuſtom in that pariſh, that every occupier having land 10 
e | rec 


zin thel Dine pf Lord Chaueellor H IkB-wick E. 


three 
of 


and the court ordered the iſſue to be taken pro confeſſo, and after- 
watd ordered his bill to be diſmiſſed. From that he ap jealed ' 
and the reaſon given for his appeal (as appears from bh | 


have ver-fuled this modus as too rank becauſe of the ancient price 


formerly more than fix pence; and that it was proved to be only 
A modern compoſition. The anſwer given to that is, that the 
und for that objection ſeemed to be, that the modus was ſo. 
* ot and ſo near the value of the tithable matters, for which 

that ĩt muſt be a modern compoſition confidering the de- 


matter of fact was very proper to be conſidered by a jury. It was 


to Mrz Philip Ward, ſon of Lord Chief Baron Ward (and who is 


caſes upon this head had been in the Exchequer; and the caſe of 
Ly fald v. Delap was ſent to me, and alſo another, which comes 
up to the preſent, is very like it, and in the ſame country, of 
Graſtombvi Fefferres,” 17 Nov. 1687; which is before any of the 


jeracre for all marth land within the pariſh in lieu of all tithes. 


upon this, and as there was no proof of payment of tithe in 
kind, a trial was prayed to be directed: but the court denied the 
trial, and declared the pretended modus or cuſtom to be void, as 
it was proved, that the marſh land was rented at ſo much per acre, 


made, that the modus or cuſtom time out of mind could be; and 


1 — e e 
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uſually over-ruled a modus, which ſeemed too great, and which 


does not appear, what was done afterward, The uſe I make of 
this caſe, is to ſhew, that the taking this ſort of objection, 
founded on the heightof the ſum, to be a matter of fa& in ſome 
caſes for the conſideration of a jury is not a new invention, nor 
firſt introduced in that caſe of Grffard or that of Bate, but was 
3 | done 
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peice and no. more as a mc iti fill fatirfactioti of the tithe 
yeh lamb. The court did not determinè it bn the hearing, 
but directed a trial: but the plaintiff did not proceed to trial; 


e caſe) 
ung, that the court ought not to have directed an iſſue, but ſhould 


okeattle and other commodities, ſo that a lamb would not be worth 


creaſe of the value of coin: but that this objection ariſing on 
heard in 1735 at which I was not preſent, being then in the 
King Benab. The Lords affirmed the decree; and therefore af- 
firmed that the ſending it to an iſſue was proper and right. I ſent 


a very good repertory of caſes in the Exchequer) to know, What 


caſes} that have been cited upon this head; and the account of it 
is hs. It begins with ſaying, This is a Kentiſh cauſe, and the 
plaintiff demanded tithe in kind for marſh-land. © The defendant” 
alleged modus or "cuſtom time out of mind to pay twelve pence | 


Proof was made of this payment for forty or fifty years; and 


that it was not poſſible, nor could a reaſonable intendment be 
therefore the court over- ruled the modus, and ſaid, that the court 
did not ſeem reaſonable to the value. But nota, (and for this 1 


cite it) this cauſe was reheard upon the defendant's motion, and 
the modus: was ſent to a trial at law by a Middleſex jury; but it 
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opinion, and oyer-tuled the madus upon the arguing it; but y 
rehearing and reconſidering they reverſed their gyn deer | ph 


directed a trial. And IL am of opinion, that in theſe kind g 
caſes it is very ſit to do ſo; and more. ſa in a caſe where it c. 


and improved for ſeveral years;... Romney Nag is the fk la 


which was banked in from the; ſea; and the laws of the Seum 
and more modern laws have a reference to that of . Romany, ali 
make that the rule. There is a poſſibility, where. lands were d 
little value at the time, but were improving and incloſing, che 
pariſon, patron, and ordinary might come to an agreement to gin 
from that time much more than the tithe Was, in order to pre 
vent the parſon's demanding tithe in kind afterward, when th 
lands were greatly improved at their expence, It is like the cat, 
where a commonage is incloſed at a great expence, and mug 
more 4 agreement given to the parſon than his tithe in Nl 
at the preſent, becauſe it is to prevent his receiving tithe according 
to the improved value. Y mO_ 4 


Therefore I will direct it to be tried; but the queſtion is, where 
it 4s to be tried? according to Graſcomb v. Fefferies it is proper to 
try it in London or Midaleſex. Romney Marſh. is very extenſive; 

and hardly a gentleman in Kent, who has not an eſtate then; 
which, I preſume,. was the reaſon of directing it in that manne 
in that cabs, If I had not found this precedent, I probably ſhaull 
not have thought ſo ill of my countrymen as to do it. Let it he 
tried in London upon an iſſue, whether the occupiers of the marh 
land in this pariſh have paid, -&c.. juſt as it is laid in the anfwe: 
but the defendant in this court mult be plaintiff at law, becaut 

the iſſue is upon him. 0 


Caſe 175, How ver/us Weldon and Edwards, July 17, 1754. 
1 At the Rolls. 


% 


* . 


Aſſignment of T HE plaintiff was a land-man on board one of the ſhips 
| 1 F which in 1745 made the great capture, which put 1nt 
| A great Kinſale in Ireland; and for 12 31. 155. od. ſterl. agreed will 
_— Weiden for a fale of his intereſt, which, as was now confeſſes 
fraud, but to mounted to 4577. In Sept. 1745 the prizes came to Briſtol, 11 
fland as ſecu- Oc i. the money was received by the managers. On Nov. 1 
rity for what 1745, Edwards by a deed, reciting the leed-poll of Augrft by whid 
ced : and a : 
| 3 | tioned 
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done by the court in 1687 on vn a on; for it wy 
twice before them. On the firſt hearing they, were of a conti 
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e plaintiff aſſigned his ſhare for the conſideration therein mei 
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cloned, purcha ſes it from Melua; who covenants, that How was ſecond aflig- 
| well intitled, and that Veldas had good right to aſſign, with co- 2 . 
+enant for further afſurance, and wärrant againſt all perſons; and as we 6.6. 
he appoints Edwards as his attorney to receive'from the managers 

all bounty money, prize money, ſmart money, tickets, and all 

other ſums of money due to How and the other perſons owners of 

the ſhare. This aflignment was accompanied with a- bond of 

the ame date by: Weldon and a ſurety in a ſum equivalent to tlie 

purchaſe money for Felden's performance of the covenants ; and 

two ſhares are aſſigned over as a collateral ſecurity to indemnify 

Edwards againſt any claim ſet > x by any other, and to make him 

fafe in the quiet enjoyment of theſe ſhares. There was after- 
ward a re-afſhgnment to Weldon ; who upon this bill ts ſet afide 


the fale now made default. 


' Tor defendant Edwards it was inſiſted, he is à purchaſer for va. 
luable confideration without notice of Weldon's fraud; and that 
b all the caſes cited for plaintiff there were badges of fraud af- 
feting the defendant himſelf. As Brown v. Newnan in 1745. 
where Fury the purchaſer was affected with all the fraud of Neu. 
man, In the caſe of Mr. Figzgerald he was no purchaſer; he Ante. 
only received the money as agent for the perſon, againſt whom ">, l gee 
the bill was brought, having accounted for it with his Cor- May 1751. 
reſpondent in Ireland: but the reaſon he was charged, was, that 
he owed a duty from his having notice not to part with that 
money ; therefore the parting with it was a breach of truſt z and 
in that light was the decree againſt him. But there is no caſe, . 
where a purchaſer for valualle confideration from a perſon guilty 
of fraud without notice of that fraud ſhould be affected there- 
with. Notice alone of the undervalae is not ſufficient to i 
a contract. In Baldwin v. Rochfort, Nov. 11, 1748, Lord C. an- 
celbr held, that undervalue, though an ingredient, was not the 
ame in the law of England as in the civil law. 5 


Sir Thomas Clarke, Maſter of the Rolls, * 


It muſt be firſt determined, whether the bill of ſale or afſign- 
ment to Weldon, the original tt anſactor, is in ſuch a light in a 
court of equity as to ſtand or be ſet aſide; that is, be converted 
into a ſecurity for what was really and bona fide paid, though it was 
an abſolute ſecurity at firſt? Next whether, if the plaintiff 
would have been intitled againſt Weldan, had he alone been con- 
cerned, the aſſignment to Edwards will ſtand in his way! 


The plaintiff's equity againſt Weldon is founded on the com- 
mon and known principle, an inſtrument obtained from him by 
fraud and impoſition ; the actual proofs of which fraud are 
Vor. II. 6 charges 
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vindbho' u proiene "it aution by a piirchaſer 1 to ſecure hi 
gala le. vent. f it is- fuch a precaution, A vetidec EC We 1 
deren kf iofuch; * xv im a common caſe neither e could reqy f 
r wender eompfy with; fot it amounts to a lale of. ſhares, | 
monlbyrfor vie owir preſent oocaſions, and the Na ih 
roltodk Up"ſ5 4lxtht to Him 6f the use 5 
conſiderativiy. here isla receipt N yo payn 
. hece to'g0 farther, * 
wheteſqre e AAumined Kelten l W cle Pa by dt 
bonds!! But chat wilt not prove paymèe 1 195 90 irs 1 6 
wms Aefendant Sener for Takith e "Ehfiderati 400 
fendt therefore endeavoured to 0 800 t't Rp 
dribghts'' and ond: but only in this Wa y, that Peldon « % 
Every at chis time che boug may be Wackel : b at 1 ſp 15 
tisfech it have been now ptoduced. 80 that the p . h ent. 
refts on Wildol/ "acknowledgment. It is ſaid to be Wall Git to. 
& deed and receipt. AS - ple "Weldon and Efwards 
dug, unkefs" 1Fdor/ had 'brou wr td tthpeach payment 
of:the-confideration, and then it would nöt ACS OY 


ut himſelf, not in the place « of Weldon (which would 'Bg anſwer 
is purpoſe) but in à better; chetelcle it is neceffap 


rally failed. Next as to notice; it is ſuch EE | 
nſtances.is out of plaintiff 's power to 1 51 ce poſitive w 1 
. eee es generally u; port'col tera © Lene. l 

rvable'} it 5 fehlt wet the 5 \tid of RE Ba 

notice of the'plai Hinds Raving of Wilders . 
9 — * fraud as ate me ned in eb 
mulbeonfider thisanſwer as if plxaded. 
nub of Knowledge ef 4 ale under particular 
veduffviengÞu1 This generality erality'of go 7997 "turn ce bthet way. 
_ amitted) cat Ei U dh hid Hoki tf the Vety inadequate 


* price 


A. 


auler her extenfree; and goes much further 15 Fl ng TY 


him: much leſs againſt a third perſon. Edwards vent to 


ther;oind make out proof of paytrient ;" in Which! x * 


. 


: 4 a 
55 d 
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ice paid by #7den to the pla 4. ny L cannot agree, 

Son __ no occaſion to inquire er; 7 it muſt caiſe a 1 
picion 3, and it was very e how he came by ſo 900 

a bargain: but the defendant, more than ſuſpected; and ther. 
fore took the collateral ſecurity beſide. *. al together; 
court of equity will 8 ee ſtrongly, to. grins Notice of 

h n title. | | 
* have hitherto pe ee on a ſuppoſition „chat che 1 1 rh 
is in Edwat as, and indeed otherwwiſe the veſtion of notice coul 
not have been at all material; - becauſe they. took. only an af: 
ſignment of an equity, they would have cen it ag in other ca; 
cloathed with all the cireumſtances in the hands af. Weldon, whe, 
ther they had notice of the fraud or not, and there is no necellity o 
charging notice of it. But it now appears clearly, that the legd 
intereſt is in #2/gon {ſpeaking according to the determinations d 
| the courts of law that by theſe aſſignmen ts the legal title paſſed 
er Mr appears, that there was a reaſſighment af the plaintiff 

> * __  ſhate;to: Han; ſo, that Edwards had not the le egal:intereſt ; bu 
muſt be conßdered in the fame light, as Weldon Himel wo , 
. e ue Ii ſhould; now make, in conſequence. of that cn 
0 nion, will in fact be againſt Me don himſelf; which ſatisfics 

the better with my preſent opinion: and if the court was 6 65 
miſs: the bill as againſt Eduard, it would be a decree in favour 
of Welden; which would. be a gent 1 0 to the © AN and 


is a ſtrong ingredient. ': IG. Ht | 
The bill of. Sa ; . by che intif to 1 1 muſt be 

- ſet aſide for fraud and. impoſition as an abſolute aſſignment, but 
ſtand as a ſecurity for ſo much as was bona fide advanced ; and Bt. 
wards upon all the circumſtances is not in a better condition. The 


a 


$94 77 5 i | i . ih 
9 * * . 


Fes 


decree for payment muſt be againſt. both . jointly; and if fati- . 7: 
faction is made by Edwards, let him hw remedy over, and l iber: 
berty-to 1 the decree ISS a with coſts a0 in the 1 


men. 
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Caſe 1 | Jul 18, 1754 


yore Wag Forky 1 annita to che Fleet apon motion of ts 
as to proceed Bir fon the publiſhed an advertiſment in the Bi 
ings in | court, journal ping to the 5 i in Chancery put in by the defendant 
—— bur Sir Robert Cann, now moyed to be diſcharged, 8 paid coll 
diſcharged on of the contempt and ſubmitted 3 a$ alſo the defendant did, con- 
— and feſſing the advertiſement was put in at his inſtance; and it vi 
every üg Bot oppaſed by the plaintiff, who left it to the court. 10 


— 


— 


in | the ure Lord Cha 55507 ny Harwwrers, u 


8 1 
9 


tht See, Taid, his reaſon for committing was not only for 
de Okt of rty injured by ſuch advertiſement, but for 
ae of the” 
5 


th proceedings in this court to hinder: ſuch 
"which zend to prepoſſeſs people as to the 
But as on a proſecution for a libet in BI R. 
dees aer if they confels in what 
manner it 3 brought to them and every thing about it, that 
court. takes: that: into conſideration to alleviate the puniſhment; 
 < hete, though' here ignorance of the law is no juſtification for 
ohis publiſhia theadvertiſement, yet having diſcovered in what 
munter it W — —— 2 — — and diſ- 


% LY bt 4s % * 4 
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5 dose verſus Stones, July 19, 1754. 


hi Sn do leave all my real and perſonal Frys Ager, Deviſe of real 
in truſt by 8, C, and D; my deſire is, that all my debts and 2 perſonal 
iel charges de paid, and ſuch legacies as I ſhall after men- A e be 


1% tion.” pacies he adds; ſhal: attain 21; 


_ Cafe 177. 


Then after certain directions and le | 
4 1 desire, that the heir, which I ſhall hereafter mention; be be Profus of | 
„beengte op with good Tearning and well educated. . Alſo 3 | 
* my wall: is, that the ert fon lawfully begotten of 4s to the real, 

Jahn Stones the file-cutter, when he comes to 21, ſhall have 2 
« all my eſtate real and perſonal at Afbgate and his heirs male for vic: but be 
ever: and as there is coal on the land, if it can be let for forty weſne profits 


deſcend to 


* or fifty pounds an acre, the mortgage debt may be got pai ai heir at law 
+ os 2 4 


46 off” ; 
2 I2 2. 


Jab Stones the an outer, the . was hey at law to 
the teſtator, * ſon at preſent, and was not yet of age- 


The firſt queſtion was, whether there was any deviſe to che truf- 
tees? Next whether this was a good executory deviſe to the firſt ſon 
of .Jobn Stoner at twenty-one? Next as to the: profits in mean time, 
whether the heir. at <4 was intitled thereto only, until he has a 
ſon born, and to veſt in ſuch fon immediately on his birth ? But 
this it was faid, could never be the meaning ; for that would be 
providing for the ſon, and at the ſame time preventing John Stoses 
from marrying ; therefore they belonged to him, e he — a 
on, who ten twenty- one. 


E 3 Tr ©” 32. I» 
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een. i e e lee eee 
The perſonal eſtate paſſes by this will to the truſtees firſt s, 
Payment oft debte 2 gbut che holen ſurplus af that will behn 
a - hen the ſon off Fobn Stones, "when: that ſonꝭ attàins twenty- G. ; 
which is reaſonable: oß time for ſuah a bequeſt to ti 
place; and until then the profits of that perſonal eſtate will acc. 


FRY | 


* a 


& Þ 
. 


muulate, and che heir at law cannot claim any thing of that. 

r 2d 09 baargetrs io! bal 
| ut as tothe realeſtate Giſt I am of opinion) cy 

4, deviſe to theſe truſtees; and that there are pi 


= | bf manner by them ut that muſt: be conſtrued \with-the | 
$8 e to be done / by them; biz. 4 I give my 4 — — 


A chat the rents: and profits may be applied by thoſe. truſtetꝭ i 
+Ff Gabhanid:ſuch-a manner; then they muſt hade thꝭ real eſtate foi 


* | by that purpoſe; and, I think, in point of lawwitwillamounttoa te. 
| vioiſe to them. The queſtion then is as to the truſt; and àpplich. 
tion of the rents and profits. It is: an executory deviſe of th 

cetruſt eſtate to the firſt ſon of Jahn Stones, whenche. comes tö the 

_ - age. of twentyrone ; Which is a good enecutory deviſe according 

td the later determinatians ; for; in Gore v. Grreſit : was ſettel 

| ſolemnly.i that duchian, executory-deviſe-is godd even of a legi 

| eſtate ; and there is no difference as to that, becauſt it does not 

ſttend to a perpetuity, only ſuſpending the power of alienation ſo 

, long as the lav would ſuſpend it; becauſe until twenty- one he 

docouldd notralienate it. Where then are tlie rents and profits to 

go? WMWheretthere is an executory deviſe, whether of a legal eſtate 

or a truſt eſtate in this court, the rents and profits go to the heit 

A244 law becauſe the legal eſtate in the one caſe or truſt ii the 
—  Gthef5idefeend in mean time tothe heir at law. But J am of 
| 2 — this: antermediate intereſt or benefit, ariſing to the 


ein iat law as to the profits of this eſtate, will determine upon 
his having a ſon; for that ſon's education, which he has expreſsh 
directed, muſt come out of the rents and profits of the eſtate 
that cannot: be, if another perſon is to have the benefit thereof. 
Ther efore the conſtruction of the will muſt be, that this heir, 
whom. he has inſtituted, ſhall have the benefit of theſe rents and 
e from the time of his birth, at leaſt ſo far as his mainte- 
nance and education goes. What the ſurplus afterward will be, 
does not appear; but probably nothing. But the conveyance & 
tte eſtate and the 23 muſt be ſuſpended until he attains 
45 4 TWenty- one. 34 11 HEL CTT SO QITEH) Hin 
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| TO113KAS8DJ nan lf 
Archer ver/us Po uly- N 
10 i141 hard gn 07 M per Jab 19, u Sul . Caſe 178. 
Ad ARCHER, previous to his marriage with Anne Nrics ex- Bond by buſ- 
0 G eoutrs a bond; which recited the intended marriage and band reci ing 
that Whereas Ane Price is intitled to 8001, or ſome eſtate in land dg vie 
obchhuſes after the death of her mother Sarab Price, which ſaid «tate, the 
ſumot : eſtate: or hatever ſum or ſums the huſband ſhall be in- * . 
titled to, is agreed to be ſettled to the uſes following; to they By ter 
1 uſos of her mndithe children of the marriage, and afterwrard to c= after his 
thesrighit heirsgof the huſband; but the wife was not an ex- CR BIG 
ecuting party hereto. Upon that the marriage was had: In to a perfor- 

ü of the muſband the eſtate fell into poſſeſſion, and was a mance. 
eat eftate;ii» he huſband makes his will, in which he recites 
the hon, and deviſes the inheritance of the eſtate back to his 
wiße ah tall other his eſtates real and perſonal, and makes her 
ncontrix. She proves the will | ſoon after his death, and mar- 
rid det Pfl. OT £ | Ni! 20111 2 Ai! $$ T3 O08 97177 , 
Ar 10 Shiwob JIO IU ns 0 04 


5 After her death a bill was brought by her two ſons by 


3 


7 
70 


7 Archer 

againſt the ſecond huſband to have the benefit of the agree- 

ment entered into between their father and mother, and to re- | | 
ſtrlin the defendant from pr ing at law againſt this eſtate as a 
tenant by courteſy. Tz or 121 n ioc 90 142 

1 nolignertt bo og 8: Ubnzetent ahi s ot on 
His TLaruſbip thought, that as the intereſts of 88 
tifs/were incompatible, one of them, the elder brother, thould 

be made a defendant. This was done by an amended bill. 

a Steir 297300042 | „ Ty 5 | | 

dhe plaintiff offering to read the examination of another de- Evidence. 

fendant Harriſon, who was alſo a defendant to the original bill, | 
it; was objected; to on the part of Pope; as this would give Har- 

riſ an opportunity of contradicting, what he had ſworn by 

his former anſwer, would deftroy the rules as to publication 

paſſing in a cauſe, and open a door to colluſion; and that on 

the part af Pope new proof could not have been entered into; 

although it was allowed, crofs interrogatories might have been 

r e ee e eil nose 

% ir | % 91 oil) toit 211015 
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1 A | 10 611 ig ud ; TED] J8& Jan 

When a cauſe: comes on toa hearing, and the court either for Where 4 TY 
an improper arrangement of parties, or in a ſtronger caſe for the ſtands over to 
want of parties, directs the cauſe to ſtand over with liberty to make 8 add 
make new defendants or add parties, in which there is fre- 2 . 


quently 


524 


amendment 
publication is 


parties may 
enter into a 


de eka When there muſt be a new examination, and by amendment 
tion, and chit of the bill, publication is open, then uhy cannot all parties en. 
# new exawi- ter into a new examination? H indeed the court fees a eon 


nation of a 

defaridant to 
original 
may be read 


againſt ano- 
* 


band only to covenant, and therefore the - wife! did not ſign it 


_eourtefy, ; Whieh ri 


view of the ſtat: of frauds was, thiat agreements muſt be certain; 


Tn formal 
marriage 
agreements 
decreed not- 
withſtanding 
ſtatute of 


frauds upon 


acquieſcence 
and acts in 
conſequence 


of it, thou h | ; 
not hg by in part performed, or performed on one fide, the court carries ino 


ode party, 


au be muſt neceſſarily be ſo. The bringing neu parties before fh. 


bil but there is nothing of that here: it was an obj 


but another view, that the aſſent of the parties muſt appear 
thereto in writing. She never joined in executing the bond, 
her aſſent does not appear; nor is her huſhand's will binding upon, 
nor can it affect her, in Law or equity. * 218% eb 
5 * . 2 | * 1 * 4 92 $19 1&7; | 
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AES Argued and Determined 


ies are not parties to that re- examination? I doubt 


court may make it neceſſary for all of them to enter into progg, 


trivance, the court would meet with that fome way or other; 
| wn es vt ection made by 
the court. However this evidence certainly may be read againg 
the other defendant, the infant elder. Brother of the plaintif 
and them the court may juuge of it. 


* K 6 ert 2 3 1 7 $ A 01 1 92 2 : ': toy 
For Plaintiff. Fhis agretment was: ceduced into writing, ant 


miſtaken in point of form, in thinking it ſuſfioient for the hf; 


It s common where a huſband makes a ſetilement on the wife, 
by way of bond to the wife, which is void at law, ſo that ng 
uſe can be made of it, yet this court decrees it on foundation of 


the agreement. 01 
n een: 1 4 8 £0610) iet 
. For defendant Pope, He has now the legal oftate as tenant by 


t is endeavoured to be taken out of him by 
a ſuppoſed equitable agreement. The new evidence read is not 
admiſſible againſt him. The wife ſhall not be tied down to bind 
her land by any inſtrument in writing: not figned by her. One 


This bill is in nature of a bill for ſpecifick performance of at 
agreement, which being only ſigned by the huſt ind, the queſtion 
is, whether it is ſufficient to bind the wife or not? There are ſert- 
ral inſtances of very informal, incorrect, and looſe agreements a 
marriage, and Where the parties have not been all bound, as things 
ſtood originally, yet after a marriage had, and acquieſcence, and 
acts done in ccaſequence of it, this court has decreed them, and 
that notwith landing the ſtatute of frauds; becauſe all agreements 


execution on the other. The wife is not an Executing party 7 
4 x | 1155 ty. & av | B * 


\ 


g 


oeteded on an undertainty of the parties, of what nature 
| ey or land. 
All, Ihe was intitled to, was after her mother's life, who was. not 
prioy to the marriage. The bond reeites an agreement with, ſore. 
body and Phe admits; by his anſwer, that there was an agreement. 
Then there: muſt be two parties to that agreement.; which muſt be 
ſoche bach into te ſted in it, either the wife herſelf or ſame: one for 
her. | Though Pope has endeavoured. to, abate from that by ſaying, 

he does not now from whom the fitſt propeſal came, that is not 
materials ioc dhere was an agreement: although his admiſſion will 


ndh indes hindgthe heir at law. Nothing was done during the huſ- 
baad{salife : it appears, he intended! to act faitly at: the time of ma- 


king i will and: ther efore. has-recited the bond in his will, and has 
cud what hadethe only appearance of- hardſhip in this bond, and 
giren dhe gphecitance! of the eſtate back to the wife, if no childten, 


which by be bond was to go to the huſband, Taking it upon the 


bond, only, if nothing more was in the caſe, it would be difficult 
to ſlay, that the wife ſhould be bound by this bond 3 becauſe, if it 
in ahſütegtedly taten on the inſtrument, ſhe Was no party; and 
the ſbutute of fnauds ſays, it muſt be ſigned by the party, who is ta 
be haundeæ But not withſtanding the words in the ſtatute of frauds,” 
ih chere is /a marriage · agree ment, by which one party only is bound: 
or figus, if the other parties act under that, and ſubmit; and aſſent 
they nl be hound by it. I may put ſeveral- caſes both on real 
and pet ſonaſ eſtate on this head, Firſt; as to perſonal eſtate; a man 
has made a ſettlement on his wife on marriage; and her perſonal 
eſtats has gon ſiſted . of leaſes for years, mortgages, or things in ac- 
tian ; he dies the wife ſurviving is intitled to her own ſpecies of 
her perſonal eſtate, or any chaſes in action, or leaſehold: eſtate, 
or mottgages vet notwithſtanding if the wife, though an infant at 
the time of, the marriage, has inſiſted on the ſettlement made by 
the huſband onithe matt ĩage; and taken. the profits of it, and bene - 
i and epjoꝝment of it, ſne is bound by that, and the repreſenta»: 
tive of: the huſband. ie intitled; and the court will compel . her to 


to what was done by her; and that in caſes where, if the wife had 
been before the Hört, ſnie might have had an ele@ion ; therefore 
if ſhe” has done it for a ſhort time only, that acquieſcence ſhall 
Vor. II. 68 bind 
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part, with, it foribenefit af} the huſband's eſtate. So: if a freerhan off, on vn 
Londan makes a, will centrary to the cuſtom, and dies; though the by huſband 
wiſe is not perhaps euecuirix, nor does ſo ſtrong an act, as is done can fe 
here by het proving the will,, but has acted in this manner without London: wife 
dechar ing one way on the other; the court will, not ſuffer the: by ber acts 


repreſentative of the wife to inſiſt on the cuſtom, in contradiction ng 


ly 


L . g deneeet bus, 4 
1 Sar | tinea, gag it would bel xc miſchipray,, 
3 court, he Any whoop in ene 6 
4 he chjlgr daes del eſtach a b! 
* | put th (Suppoſe bene an nf, 
= may 10 Fate, wagce. andithe, 
- hug od in, L;effate, och ie he (hall hay 
q 1 8 1 Gut, 1 
4 0 Jo A0 er of land r perſonal eſſate 
3 55 by, 90 2 7 mike death a to that bat prov. 
2 ink eggs gt, and r dies; dee 
3 ee he id gt fuffer her heir wel 5 law to inſiſt upon 
1 the inherit eſtate: 17104 1 L, her, but . 
„ hoſ 4 Zul lupſequent agreement to, 
2 FM en ;had bound -herlelfi ty, 
| be e pl b her intereſt; id th at real estas, 
| an 2 tt ir at law to be a truſtee for the heft 
[ at hl: 10 the huſb ind, and that edt — the rules of 
r 1 hat gut bas . 0 be; ſo, conf- 
4 AE far th 11 Fog FM Preſent. ca. 8 
the reaſan Fi which pend, pend, prove,urhat a. wife may be bougd; 
by ſuch e *. xd 1. though not an executing pen 
within the ſtatute of frauds, nay, though. a perſon not capable 19.6, 
ſo, This was not in all events that caſe, aſe, no. (cttlegxent, 
was made by this agreement before marriage on the part of the hul. 
band ; for it is ny an N to ſettle the eſtate f the wiſe, 
nothing moving fro might Anouk an, agreement 
” - bind himſelf fro" Ban wee to do 2 does not reſt 
oY SY z: for it on farrder, rand. e ware 
4 oh: erat] which makes it, a mined, and very ſpegial ca(c/i;F 
as ! 99 will be * bether her proving ghis will, zeciting ihe copie 
190 We IH not an 7 ENCHY ;  alleqt, hen ſhHr, 
free. Re. N the death o her huſhand, 40 this agreement 


ing of; og, that part which relates tg Not v, Morgaunt. ad, it 
other et en that | | here. man will take Ander a will voy 
mis, Whether, P or real ne, by tall ene u 5 


by ror if he redo N 


ſeas by own EY: boner on 8 i har 1 
out going into vi t endang ; 
is to be going very * —— of — Nt th only 
ved but ated under the will, and reedb cee, 
| pc in what manner ſhe. poſſeſſed it, dogs; pot tappernill 
y part of his perſonal ieſtate aſter his destb pho 


of opinion, that was a ſubmiſſian and ag 
ment to this ſettlement. It goes on both parts, I have been ſpeak- 
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gent the eds to her owh' uſe; ut 0 80 e 1 
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2 marriage 400 the marriage the father of the wiſe and the, father of ky 
3 huſhand agree each t6-00nvedy certain lands t be ſettled. The 
to dae, Wels father dots. maßen the conveyance ;; but the huſband's f. the 
lands. Ore not doing ſo at the fame, time, gives 4 bond fon the payment 0 

mal gs 600 /::to ther wife's) father, his/{executors. or adminiſtrators, j in, i 


other gives a 


bond of 600. Rana of 1209 4; ihe dich nes cottvey his, part of the land 


with 1200l. 4 oh MS ne 
22 if he 3 | M4 = '£ 


dad. After death of the wige dhe ift of — brought thi 6 


He has not againft | the husband and his Ether. 
election af- 


terward to * 


forfeit the Objacted e denden thatcetis, wWiſe's ſkids; did not * 
6001. or ſet- the Whole of the agreement on his, part; for that. part of his eſt 
1 yet remained to be conveyed a and next that the deſendant ada 
being the Alection ſeither eren land e the. book, | 3: 144.08 
Primary 0 
— 2 Fu Plaintiff, Aber, is u ables that the wife's far did 1 
Only a penal convey the whole: but ſuppoſing there was, it is totally um materia 
G 5 to the plaintiff, who has a right to come againſt the other, thou 
bone of the e ptraRting parties ſhould fail t perform: his part in 
purſuance of the marriage-agreement: as was on full conſidetatii 
28 Nich held by Hu Lordſup ih fur bey v. Aſbiey, thab iſſuv of tije martiag 
1716. my come againſt either paremt to have; it-performedg;notwithfiynding 
the otheriparent has refuſed to ene cute His part. It. ſhall be exe 
ttedias far ac it can In! this, martiage· agtestents differ fromyal 
others; for if thete are mutual agresments Bet qe, who ons 
tract With each other, the whole ſliall be exceed together, a 
part; they ſhill-not he left to their croſs, remyglige! im equity an 
- law ; but it is very different in matriage- agreemenis. This was od 
at the time: of the matriage reduce to writio gf ribuſtt was im fe 
performed; and it is reduced into writing: by the hend. Nag 
vherdyer an agreement is-ſecuted ws 5H fine ebe 
this court the party ſhall be compelled; ſpecifically/.to- petit 
though it would be Wel for his benefit to N las 
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in the Time of Lord Chancellor Hazpwicks., 


dis ſort of proviſion ſhall be conſidered as an election, or by way of 
penalty; for agreements are frequently entered into with ſome ſort 
of proviion. or by way of penalty in caſe the agreement is not per- 
ſuwed . The general queſtion, whether the defendant has an 
election or option to ſettle the lands agreed in the bond to be. ſettled, 
oc to pay the penalty of 6001, will depend on the conſideration, 
what Was primarily and originally the intent of the agreement ; 
whether it was. that the lands ſhould be ſettled, and this 600 /. only 
to be conſidered as a penalty or further ſecurity for it ; or whether 
was agreed and ſtipulated, that either the one or the other was to 
he the proviſion for the huſband and wife and iflue of the marriage? 
Iam of opinion, that I muit conſider the agreement to ſettle the 
lands as the primary and original agreement, and that the other was 
only by way of further fecurity or penalty, (call it what you will) 
and an inforcing the making that ſettlement. The court has in 
ſtronger inſtances taken it in this ſenſe, when expreſſed in a disjunc- 
tive manner; particularly in the caſe of Lord and Lady Coventry; 
in which the articles on marriage were to ſettle lands and tenements 
compriſed in his power, or otherwiſe, as he ſhould think fit: the 
queſtion was between Lord and Lady Coventry in the firſt inſtance; 
and next between Lord Coventry and. the repreſentative of the huſ- 
band of Lady Coventry, whether this was ſuch a covenant, as 
amounted to a kind of execution of the power in a court of equity 
ſo as to bind the eſtate againſt the remainder- man; or whether the 
remainder-man had not a right to ſay, he was not bound? The 
court there held, that Lady Coventry was intitled to have her join- 
ture ſettled out of the lands within the power ; becauſe that appear- 
ed the original and primary agreement and intent of the parties; 
and that che going on after ward, and ſaying or otberwiſe, was only 
meant 2 way of further ſecurity to her to reſort to the real or per- 
ſonal affets of. her huſband. In that caſe it might be ſaid, that an 
election was given to Lord Coventry, which election he had not 
made, and that the remainder-man by reaſon of that disjunctive was 
not bound abſolutely, and therefore it ought to come out of Lord 
Coventry's own eſtate : yet notwithſtanding, the court held Lady 
Coventry intitled as aforeſaid according to the primary intent. That 
es a great way as to the reaſoning in the preſent caſe. To go by 
ſteps ; ſuppoſe this agreement which is contained in the condition 
of the bond, (which is a common, but inaccurate way of making. 
matriage agreements ; and this is inaccurately expreſſed although the 
inte t of the parties appear), had been in articles inſtead of the con- 
ton of a bond, and an expreſs direction in the ſame words as it is 
here, that the huſband and his father covenanted to ſettle theſe 
lands in ſuch a time, or in default thereof that then they ſhall pay 
00 J. ſuppoſe all this had been in articles; the conſtruction, the 
court would have made, would not be, that this gave an election to 
the huſband or his father to ſettle the lands or pay 6001, certainly 
Vor. II. a 4 68 not: 


525 


uſe of and very properly, from that form of working it up; tha 


| | elſe. If this would be ſo, then there 1 no ground to make 
ferent conſtruQtion, when this is contained in the condition of; 


bond. But on the part of the defendants a circumſtance is ny, 


this was a penalty, what occaſion! was there for making a ſu 

aky of 1200 J. and that is the only circumſtance, that tends toe WW b 
favour of the defendants in this cauſe : but on conſidering the why, 1 

I think that barely an inaccuracy in framing the agreement, y WW |. 
cat no ſuch intent or conſtruction could be drawn from it, a; ia 
: drawn for the defendant. They had made an agreement beſon 10 
marriage to ſettle the lands (as I muſt take it, for it is ſo Tecited) [| 
and if no ſettlement this penalty: they reduce this into a bony, th 
what ground is there to ſhew; they intended this 600 J. x ſatisfy, th 
tion? If indeed it could be ſhewn, that no good title could he it 
made, and that the defect of performance aroſe from inability; thy 10 
they might have in view: but not if the Huſband! or his father hut de 
had it. in their power to make a ſettlement. For that reaſon Taſtel, the 
what was the value; and it appears to be 80 /. er unnum ſobjed oy 00 
to the payment of 200. which is vaſtly more than 600. and the det 
it cannot be thought, they meant to defeat the whole agreemay, of 
and to give an alternative to the huſband or his father to perform ote wa 
or the other. There could be no doubt, what election they-whuli ly 
make; for the eſtate is near treble the value. That ſhews,-thi ad 
could not be the intent; becauſe it was no option, as the weight if in 
advantage on one fide ſo far preponderates. ' Beſide no truſt is dc, £16 
red as to this 600 J. but it is to be paid to the wife's father, his eie Gr, 
tert 


cutors or adminiſtrators. If they intended that 6004. in lieu of the 
ſettlement, on default of a ſettlement, they would have gone further; 
and ſaid, it ſhould be for the huſband for life, to the wife for life 


and iſſue of the marriage; it is impoſſible, but they muſt have ſad one 

ſo; Therefore I am of opinion, I muſt conſtrue this 600 J. only: WH Um 

penalty or further ſecurity to inforce a performance. Conſequently ſting 

the plaintiff is intitled to have a ſettlement made of the lands a The 

premiſes in the bond according to the true intent and meaning ef the 

the agreement contained in the condition of the ſaid bond ; and: bes 
conveyance muſt be made accordingix. — 1 

Loder verſus Loder, July 22, 1754. been 


Caſe 180. 


Portions, 
Power to fa- 


ther mie den u m NR exceeding 3000 J. to fix the time for payment, and 


for younger 
children not 
exceeding 


z3oool. if 


JOHN LO DER deviſes his Hinton eſtate to his ſon Churls 
for life with power to raiſe thereout for portions for younger chil- 


intereſt for their maintenance not exceeding 51, per cent. and it 
1 | «6. 3 
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8 Charles ſhould negled to make am appointment of the portion, the o sppoiot- 

eltate ſhould ſtand charged with 3000 , as d portion payable to the ment, the 
ſons at twenty-one, to the daughters at twenty-one or marriage . 1 
with a laufe of furvivorſhip between them if any died before pay- for ſors at 21, 
able; if all died before, it mould fink Ae daughters at 


| 21 or mar- 
r ieee, 33 riage. 
Fami ſecond ſon of Charles, attains twenty-one, and by death Noting 


ol his eldder brother becomes the eldeſt ſon, but dies in the life of pany fa- 


nds | 


wy . er's life; 
r 
57 111488 | | and repreſen= 
NN gn POL OO: | ti tative of one, 


The queſtion was, whether the plaintiff, widow of Francis, was 71 attained 
iatitiedras! his repreſentative to a ſhare of this 3000 J. as veſted came elder, 

io hirn and tranſmiſſible ? It being an immediate gift to grand- bot died in 

children: not taking through their father, nor to be deveſted out of = . 

them by any act of his, but on the events teſtator provided; ſo a ſhare. 
that upon attaining twenty-one it abſolutely veſted in Francis; and 

it is material that he did not ſurvive his father, whoſe power had 

. 9 other effect than to ſuſpend the raiſing the charge until his 

death; Then the accident of becoming eldeſt before will not vary 

dhe night; for though there have been ſeveral caſes, where the 

court has taken great latitude to anſwer the purpoſes of families, in 

.daermining that if a younger child became an elder before the time 

of, raifing the charge intended for younger children; his capacity 

was defeated\; yet in all thoſe caſes the time of veſting and of rai- 

ling was the ſame; for where the time of veſting is firſt, as where 

aolauſe for maintenance or claufe of ſurvivorſhip (both which are 

in this caſe) though the child before the time of payment becomes 

elder, he will be intitled to the portion. This diſtinction taken in 

Graham v. Lord Londonderry in 1746, where there was a truſt 

term to raiſe portions for younger ſons at twenty-one, for daughters 

at eighteen or marriage which ſhould firſt happen, with clauſe of 

ſurvivorſhip and payment of intereſt ; the elder died before twenty- 

one; and Lord Londonderry, though become the elder before the 

time of payment, was held intitled to the portion. The ſame di- 

ſtinction was taken in Lord Teynbam v. Webb, 2 March 1750-1. Ab. au. 9 

There are ſeveral caſes where it veſts on a contingency reſpecting 

the perſon of the legatee, but the raiſing is poſtponed for reaſons re- 

ſpecting the fund, though if the party dies before that, it ſhall be 

raiſed. - King v. Withers, Butler v. Duncomb, and others. There Tal. 117. 

ls no ſuch general rule that the child muſt continue younger to the Wil. 448. 2 

time of receiving his fortune; and the cafes ſo determined have 57. g 

been not upon the mere event of his becoming an elder, but upon © 

his coming to the family- eſtate. 
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he ſhall neglect to make a direction for appointment of the portion 
He might neglect it during his whole life; and might do it by hi 


the father; and before that he is the eldeſt ſon, In Butler v. Du. 


younger children came of age, and left children, but died in life df 


eldeſt ſon: would or could the court have ſet that aſide? The bill 


_ CASES Argued. and Determined: 


Lon Cases. 


Before I can come at the queſtion, whether any thing was 1c 
or deveſted out of Francis, I muſt firſt ſettle” a previous queſtic, 
whether. any thing veſted? And it does not appear, there poſſibj | 
could be upon this charge. It is all left in the power of the faths, 
to conſider, how much he would raiſe, as to the eſtate. and as 4, 
the younger children; and the charge of '3000/. is only, in cat 


will; and it was prudent and right ; for he might have more chil. 
dren, I lay no weight upon the direction, that it (hall be payaby 
at twenty-one or marriage, where it is ſubje& to ſuch a power 2 
to the quantum ; becauſe thoſe-words are only inſerted to preyent 
the raiſing it in the mean time, if the father ſhould die before, | 
could not be known how much was to be raiſed before the death af 


comb the father was dead.; the ſtate. of the fact could not be alter, 
and therefore it was held veſted, In Lord Londenderry's caſe the 
charge was certain, and the father might have directed the prop. 
tion between the children; but in this caſe the guantum of the ſun 
was abſolutely uncertain , the-father's power of reducing it and ap 
pointing a leſs ſum, if he thought fic, exiſting during his whole 
ife; and it was variable alſo with reſpe*t to the younger | children, 
Thea it would be making the moſt forced conſtruftion to ſay, that 
any thing veſted, when it was quite uncertain during his life what 
the lum ſhould be; and at the time of the execution of the powet 
he was not a younger, but the eldeſt child; which makes it the 
ſtrongeſt caſe poſſible. r . 


For plaintiff. Then the conſequence, might be, that if all th 


the father, nothing could be tranſmitted ; becauſe nothing veſted in 
life of the father. | WO 5-5 0p 108 


 LorD CHANCELLOR. 


I will not determine the cafe, you put now; nor do I ſay, that 
the father could give it unequally. Nothing could veſt during tht 
father's life; becauſe none could ſay; what could veſt; and beſide 
the objects during his life vary. Then the charge of 3000 J. ariſe 
on his making default to charge a leſs ſum: ſuppoſe he had by vil 
executed his power, and directed 3000 J. or: 500. to be divided 
among the younger children, he had at that time, and not to tit 


muſt be diſmiſſed without coſts. . 


in the Time of Lord Chancellor Hazpwrcte, £29 


| Berkley” ether Ryder, Jh 22, 275% Cite 84. 


Ft e con: 


* nt; | Z 268 ' | : 
RORGE RYDER made a ſettlement to ſecure pravi- TG 
ions for his brothers and ſiſters, who were unprovided for by tion not to 


their father, creating a term of 500 years to raiſe 1000 /. apiece-marry without 


1 1 7 . ; . A 7 ; 
to be paid to his ſiſters _ their Ts marriages, ſo as they here ns; 
married reſpectively with conſent an 
cher, brother George, and the truſtee, the ſurvivor and ſurvivors terrorem. 
of them: but if all or any of them ſhould marry without ſuch provigon by « 
confent or approbation, then ſhe or they ſo marrying ſhould not brother for 
receive-the 1000 /. nor ſhould any ſum of money be raiſed for ***3 arpro- 
her or them ſo marrying without conſent. "/."thele marriage 
ate Laim. 4 ; wx | 

Wl, 7 12 1.5 otherwiſe not: conſtrued as if by a father: not ſo, if by a mere ſtranger. 
"The bill was for the payment of 1, ooo J. portion of the plain- 


tis wife Anne one of the ſiſters. 


The fact giving viſe to the queſtion,- as Rated for plaintiffs, 
was this. Mr. Berkley, ſecond ſon of his father, was intitled to 
gol. per annum after his father's death; and living in the 
deighbourhood a conrtſhip between him and the other plaintiff 
enſued.” He was then about nineteen ; ſhe was thirty e 3 to 
that the diſparity as to the age and fortune was greatly on her 
fide.” Her mother and brother encouraged fo advantageous a 
match; but it was kept a ſecret from his family. The brother 
died before the marriage, and ſo did the truſtee ; ſo that it turns 
on the privity and approbation of the mother, and her conſent. 
They were married with licence, and publickly in church; but 
the mother was not preſent, plainly becauſe of her intimacy with 
his family: but as ſoon as they were married, ſhe received them 
into her. houſe, gave them her bleſſing and preſents, and was 
much rejoiced at it. The brother dying juſt before the mar- 
tiage left a ſon, under age. The plaintiffs applied for this por- 
tion to the guardians ; who refuſed to let them ſee the ſettlement; 
and they were willing to wait, until the ſon came of age. He 
died; and the eſtate came to the defendant at that time abroad. 
The plaintiffs waited, until he came over; he is now deſirous 
of taking an advantage of this as a forfeiture, and puts his 
defence upon the marriage being without conſent, and ſo the 
1,000 J. loſt. The anſwer admits the brother died before the 
marriage: and yet a croſs-bill is brought to ſhew, that he was 
alive at the time of the marriage, and that therefore it was ne- 
Vor, II. 6 U cCeſſary 


approbation of their mo- where ooly in 


vided for on 


with - conſent, 


"Wy 
ceſſary to prove his conſent : and there has been a forgery or mn. 
ſure in the regiſtry to make the marriage appear to be before hi 


ſenting his father, who was under an obligation to make a yr, 
- viſion for them if unprovided by the father; and this court does 


this was greatly to her advantage: therefore the mother could 


ſent will do than if otherwiſe. The declaration of this truſt 
requires not any particular mode of: conſent; but only that a mg. 


Jubet. So on endowment ex, aſſenſu patris, where the father doe 


and always regarded the ſubſtance. There are many caſes, where 
A privity to the courtſhip with a ſubſequent approbation, detet- 
mined a conſent. Meſgret v. Meſgret, 2 Ver: 580. Farmers, 
Compton, 1 Ch. R. 1. where only a ſubſequent approbation, 
There have been more modern caſes. Camptell v. Lord Netter- 


Samuel Burton her father; but if ſhe ſhould die unmarried or 
poſals by Lord Netterville, repreſenting her fortune to be 15,000 


and'afterward drew back, becauſe he could not make good hi 
part of the propoſals. They married privately ; ſo that in fad 


ment, and a ſecond marriage was had in face: o 


' tottering. It was decreed for the portion becauſe of the cout: 


Which the father but for that circumſtance would not have with- 


As Es Argued and Determined 


death. This 1, 00“. is in fact the only portion of the wife, he. 
ing provided for her by a perſon in loco parentis, a brother repre. 


that by a circuity, by compelling the brother to maintain the 
child if unprovided for. Ihis is indeed a voluntary proviſion in 
law; upon terms; and the. queſtion is, whether thoſe terms ar 
complied with? The odject was to prevent improper matchez: 


not reaſonably have oppoſed it, and the leſs evidence of her con. 


riage ſhould be had with their privity and approbation, or rather 
without their diſapprobation. Conſent and approbation are j. 
nonymous terms. A tacit conſent, not putting a bar, has been 
determined equal to an open. conſent; as the ſuffering. others ty 
build on his freehold, where contiguous; a ſon's | ſuffering bi 
father's leſſee to build, and afterward diſputing his father: 
power. Qui tacet, aſſentire videtur. Qui pott, & non prabibt, 
not r r ra Here the mother was privy ; no eri. 
dence of her difaſſent; and a ſubſequent approbation. Thi 
Gurt in conſtruing conſent to marriages has gone very liberally, 


ville, in 1737, an appeal to the Lords from the Chancery in It. 
land. Charles Campbel by will gives to his grand- daughter Cathe- 
rine Burton, who always lived with him, 6, ooo. to be paid w 
her at her day of marriage, provided ſhe married with conſent of 


without ſuch conſent, then over. The father encouraged pro- 


there was not the conſent of the father; to cure which, and pre- 
vent the forfeiture, articles were framed making a proper ſettl- 

f the church. 
This was admitted; and the. reaſon of the father's drawing back 
was probably, becauſe the bank, in which he was engaged, wa 


ſhip; and becauſe it was a reaſonable and proper match, from 


2 drawn; 


/ 


jn the Time of Lord Chancellor HaRDwickk. 531 


dawn; and on ap al that decree was affirmed. There was no 
-retence of any other conſent than his being privy to and encou- 
raging the courtſhip; and all the ſubſequent management did 
not hurt the caſe. Another cafe in 1738, of Daly v. Lord Clan- 
"ichard, the portion of whoſe ſiſter, Lady Anne Burk, was to be 
paid on. marriage with conſent of truſtees, and if without con- 
lent given over. Mr. Daly made his addreſſes to her, and pro- 
| poſed, that his father ſhould ſettle her portion and 4,000 acres 
worth 17,2001. per ann. the truſtees met upon this, and wrote a 
leter to Treland to inquire into his circumſtances in theſe words; 
% Though the Lady may marry better, yet we are afraid, it has 
gone ſo far, that if the father makes good the terms, we ſhall 
ede obliged to give conſent.” Nothing further was done by 
che truſtees. The father made good the propoſals; and they 
married. The queſtion was, whether there was a forfeiture, it 
being argued that this conſent was extorted, as appeared from 
nt linked but Mur Lordſhip held, that though the court would 
not encourage theſe things, yet in a hard caſe it ought to be li- 
petal in conftruing ſuch powers, and would conſider the ſubſtance 
of them; and whether there was any objection to the fortune of 
the man, which there was not, and would not ſuffer the truſtees 
being in the place of parents obſtinately to refuſe their conſent, 
and would not let them retract this conditional conſent (if it 
may be ſo called) but held it a ſufficient conſent within the truſt, 
ad decreed it accordingly, the match not being unreaſonable 
upon the: propoſals being made good. Theſe cafes ſhew, that 
queſtians of this kind have been conſidered here; and that the 


evidence.of conſent in this caſe 4s ſufficient. | 
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to the direction to raiſe; a veſted intereſt even before marriage 
though not payable until then. It is to be raiſed out of truſt of 
a term, and therefore the conſtruction is different from a will; 
and though to come out of land, the court has not made the di- 
ſtinction ſo ſtrong, that therefore a forfeiture enſues, though not 
ſo as to perſonal. But here is ſufficient evidence to intitle to this 
portion, and diſpenſe with actual conſent. vw i! 
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For Defendant, This is very ſtale demand, due (if at al a0 
in 1730. Defendant not ſuſpecting it has married, and ſettlel 
his eſtate. It was a mere voluntary act and bounty of the bro. 


ther; nothing veſted: they were not to have theſe portions unleſ 


they married with conſent : otherwiſe nothing was to be raiſy 
no maintenance. This is very like Harvey v. Afton, where on 
the appeal Sir Joſeph Jekyl's opinion was over- turned; and all the 
rules in this court as to raiſing portions were ſettled. Nur Lord. 


hip held it not material whether it was given over or not; fo 
that there was no ſuch rule as to portions; it relating only to le. 


gacies, and only on conformity to the rules and principles of the 
Civil Law ; and ſettled, that in a legacy out of perſonal eſtate: 


condition in reſtraint of marriage, whether precedent or ſubſe- 


quent, is merely in terrorem-unleſs a deviſe over; if out of red, 


this court fellows the rule of the Common law, and has ſaid, 


that though no. deviſe over, ſtill the party muſt comply with the 
condition. Terms are part of the land itſelf, and, when the 
truſts are at an end, attend the inheritance ;| are ſubje& to the 


rules of common law and natural equity ariſing on them as the 


lands themſelves, and not to the civil law. This is a term cres- 
ted out of and attendant upon the inheritance, and different from: 


chattel which is part of the perſonal. The law requires not any 


preciſe words to make a condition. This is precedent from the 
nature of the thing, or elſe a qualification of the event on which 


the portion is to ariſe; not harely on marriage, but marriage with 


content. It is: proved by the regiſter, that the marriage was before 
the death of the brother. That is ſaid to be a forgery or ra- 


ſure; but the defendant was not then come over. As to the ad- 


miſſion by defendant, he ſaid, he knew nothing of it, but be- 
lieved, they might be married at that time according to the ſug- 


geſtion in the bill; fo that the admiſſion in the anſwer was owing 
to the following the bill. The court will indeed believe, wher 


a defendant ſays, he believes: but will not go on that, where 
there is contrary proof, as here from the regiſter, to which the 
defendant ſent, and thereupon. filed a croſs bill. Next as to the 
-mother's conſent :_ where no preciſe form of conſent is required 


in ſuch a (truſt, the court will receive evidence of implied con- 


ſent : but in all the caſes cited it is a poſitive evidence of a pre- 


"vious approbation ; not a previous, inferted from acts of ſubſe- 


quent approbation. There the court conſidered any thing amoun- 
ting to evidence of previous conſent as ſufficient: but very dif- 
ferent where only to be inferred from ſubſequent approbation. 


That may indeed afford preſumptive evidence of previous con- 
ſent: but not in this = 


. The court confiders the circum- 
ſtances, under which that is offered, and will not always 
raiſe the ſame preſumption on the ſame evidence, but different 

at | i 
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| ties appear in different lights. If this is offered by the 
22 os 8 might be inferred from e: 
but kom the- parties preciſe evidence is expected becauſe of their 
knowledge. hen the length of time will have great weight, 
"as on all demands in law and equity. The bill was not filed un- 
il long after the death of the mother, who might have proved. 
her conſent. The marriage was . had in a different pariſh from 
the mother's ; and the plaintiff's evidence ſhews, ſhe knew not 
of it; and there is proof for defendant, that ſhe declared, ſhe 
never did conſent. In the anſwer to the croſs bill they do not 
lay, they believe, the mother knew it; but that it is the opinion 
0 difintereſted perſons, and that it is ſuppoſed, ſhe concealed 
her knowledge. It is ſaid, the ſubſequent conſent is enough, as 
it is a proper match : but the court will not lay down a different 
rule for great or inferior people: and the publick advantage re- 
quires the ſtrict hand of the court as to marriages. 


For defendant it was offered to read the regiſter, and the mo- 
ther's declarations. | 


Lok D CHANCELLOR. 


You can read neither. As to the regiſter, can you bring a croſs x,;gnce. 
bill to bring in queſtion what you have admitted by anſwer to Youcannot by 
the original? It 1s a direct admiſſion on oath ; and I cannot help * 
it. It would be a very dangerous precedent. If you miſtook, admitted by 
you muſt correct that by moving to amend the anſwer, before _ * 
you can bring that into the cauſe. $33 Net wa vlbay 

As to the merits, His Lordſhip ſaid, it would be very hard on 
one fide, that the plaintiffs under all the circumſtances ſhould not 
in reafonable-way have this portion: yet there were ſome things 
an both ſides, which made him have a doubt in his own mind, 
which he would determine, if the parties could not agree : but 
alked, if the defendant would pay the plaintiffs 1,000/. with in- 
tereſt to a particular time without coſts on either fide : ſaying he 
ſhould conſtrue this ſettlement and truſt, juſt as he ſhould have 
done, if it had been a proviſion by a father, becauſe it ſtands in - 
the ſame ſtate: that there has been a diſtinction, and reaſonably, 

n the conſtruction of clauſes of this kind in a will or ſettlement 
by a mere ſtranger without. conſideration either of blood or duty 
to provide: but where a-- proviſion, is by an eldeſt brother for 
younger children, five of them deſtitute. of either portion or 
maintenance, and nothing but the mother's: jointure to ſubſiſt 
on, he ſhould take it on the foot it had been argued for the plain- 
bi that he is in loco parentis, and conſtrue it in the ſame man- 
ner, 
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For Defendant. Application has been made to the two 
fiſters to file bills on the ſame queſtion, and therefore the i 
dant fears to make the N 


LoRD CHANCELLOR. 


What, I have Propoſed, is, matter of conſent, and will b. be ng 
precedent ; - therefore it is better for the defendant to take it a 
the faot of conſent. 


| The propoal was ba to. | Intereſt ſettled at * per 6 cent. 


| Caſe 184. | Ex parte Dupleſlis, Jp 225 17 54. 
3 HARDWICKE, Loxp CHANCELLOR, 
SIR THOMAS PARKER, Bens CRHIEF 


Poſt 27 July. E TITION by Mrs. Roſe Duple eff to ſtay the executig 
of a commiſſion into Middleſex to inquire whether the pet. 
tioner was an alien ; ſhe having been found not to be an alien 


open a former commiſhon by a jury of Middleſex. 


Lord Chief Baron. 


Alien. The firſt queſtion is, whether the finding 2 petition 6 not to 
be an alien is concluſive ? Secondly, if not, whether the commil- 
ſion is the proper proceeding ? Thirdly, whether the crown till by 
law can have a melius mquirendum int into the covey of a 


Finding nt For the petitioner has been cited 4 H. 7. 646: and Brak, 
alien not con- Office 33. that an office ſhall not be taken on a ſurmiſe after u 
1 es which is contrary to the matter of the firſt office, &. 
vew commiſ. and Dyer 248, 249, where were three commiſſions upon an in- 
hon; born quiſition, Is the firſt office allowed, &c. On the contrary fot 
23 the crown it is inſiſted, that an office for the ſubject ſhall nd 
ground for it; bind any party; for it is only evidence; and i in anſwer to 4 H.) 
* 1 is cited Brook, Inqueſt 22, and in anſwer to Dyer Stamford Prei 
clufive, 52. that a new commiſſion may iſſue. I underſtand that learnel 
authority to. mean there a melius inquirendum. Several precedent 

have been left with me; and that of Anthony Colley ſeems to be 

relied: on for the crown to ſhew, that ES may be a new com- 

miſſion. contrary to a former. It was 35 Eliz. but thoſe we" 

_ commiſſions to inquire after the deaths of different perſons, 10 

of one and the ame perſon: but ſuppoſe they were i 

one and the ſame perſon, they would be no precedent for tht 


crown in this caſe; becauſe two different claimants may hate 
-— —T 
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mien upon the Hrſt obn Colley was found to be ſon and heir of 
Anthony, and that commiſſion was ſued out by him: but the wi- 
dow ſued out a mandamus in behalf of her -infant ſon Anthony. 
1 apprehend that Paris Sloughter's caſe (which is the true name 


ws ori 12 commiſfions, 7 Co. 45. A. and there by the 2 


| 


of it) Hil. 7 J. 1. and reported 8 Co. 168. will in a great mea- 
-ſofe rule the preſent. By thoſe precedents left with me it ap- 
nears, a melius inquirendum has iſſued purſuant to the opinion in 
Shughter's caſe. They confirm Sloughter's caſe ; and ſhew iti a 

cat many inſtances, where after compleat findings upon writs of 
diem claufit extremum & mandamis, that manors and lands were 
held of the King or meſne lords in common ſocage ; writs of me- 
hus inguirendum have iſſued, and found to be held otherwiſe. In 
Mich. 10 J. 1. after the death of William Nicholſon. Mich. and 
Hil, 18 J. 1. on the death of Rowland Wynne. Paſ. 21 J. 1. on 
the death of Mathew Rogers. Mich. and Hil. 21 J. on the death 


| 


| 


of William Furneſs. And Mich. and Hil. 22 J. |. after death of 


Peter Doleman. . Though in other reſpects between a melins ingui- 
rendum to inquire of the alienage of a particular perſon, and, to 
inquire into tenures, there is a difference; yet as to this,, that 
there may be a finding contradictory to the former, there is no 
other difference, but that the one relates to land, os other to 
the perſon ; and therefore a nelius inquirendum may iſſue in this 
caſe as well as in the caſe of tenures, provided there is ſufficient 

ound for it. T have in my ſearch met with a caſe or two con- 
trary to Paris Sloughter's. In 2 And. 204. it is expreſly held, that 
where there is a perfect finding on a diem claufit extremum no me- 
lus inguirendum ſhould go: but the anſwer is, that caſe was in the 
reign of Q. Eliz. and before Paris Slougbter's; which laſt caſe is 
grounded on great reaſon ; for otherwiſe the crown could not be 
on an equal foot with the ſubject; for the crown could not tra- 
yerſe, but would be bound by the firſt inquiſition: otherwiſe as 
to a ſubject: which is Lord Coke's reaſon. Another is the caſe 
of Ripley, 2 Jo. 198, where it was held, that no melius inguirendum 


) 


ſhould go: but it was, becauſe the party grieved had remedy by | 
traverſe ; therefore that is no authority: for if a melius inguiren- | 
dum is not to go in this caſe, the crown would be concluded by 


the firſt finding. It is proper to take notice of Manlove's caſe, 
2 Sal. 469. where it is laid down as a rule, that where an inqui- 


tion is defective and uncertain, that cannot be ſupplied by a me- 


lus inguirendum: but that where it found ſome well, there may 
be a melius inguirendum. The ſame caſe is in 3 Mod. 33 5, which 


refers to three books, as authorities for what is laid down, but. 


there does not appear to be any thing in them about it. I am 
not ſatisfied with the fidelity of this report of what the judges 
faid in Sal. and Mod. becauſe 3 Lev. 288. is ſilent as to this point. 
| Hob. 50. ſays, a melius inguirendum is a ſupplement to a defect or 


uncertainty of a former office. And Finch of the law 129; 130, 


(cap, 


539 


3 Lev. 288. 
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ohh Middleſex, if there is a ground to den it. What will be 12 
application ſhall be made for it. Upon the whole, if a meliusjn- 


from copies of records left with us, Lord Chief Baron ob] 55 


| narrow compals. 22 RY ID 


of judicial reſolutions, or opinions in books, on this caſe in point 
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(cap. 23 0 fa s, 4. melius inquirendum upon any other defect in the. 
office, as if the office Was infufficient or. uncertain, &c, Tan” 
'of Rb therefore upon "theſe authorities and recedents, and 

e anſwers I have given to thoſe two caſes, that the finding Ma. 
Dupleſis not to be an alien is not concluſive to the crown: Lough 
- I think the new commiſſion has iſſued improperly, and to be fu 
perſeded yet {till the crown may have a melius inguirendum in 


1508 ground to iſſue it, muſt be ubmitted to the court, when 
qui rendum ſhould iſſue, and Mrs. Dupleſſis be a ch found not to 
be an alien, it would be concluſive to and bind the crown; and 
ſo this courſe would not be liable to the i inconvenience of com. 
miſſions iſſuing in infinitum : but if the N 18 Tound ſhe may. 
traverſe. IP, 8 


Lonp CHANCELLOR. Im n n 


This has depended longer than 1 could with : but it was not 
to be avoided ; for at the former hearing 1 it was upon precedent; 
which could be only found in the books; from Which we re- 
ceived no light. Several material precedents for. the crown baye 
been laid before us, but not until after laſt Hilary term; ſince 
which this is the firſt opportunity, the court has had to take þ nl 


conſideration. Upon the caſes and precedents, as they 


great pains ; therefore I ſhall contract WORE > I have to NP into a 


The queſtions are rightly tated. The firſt. 57 whether the 
office, which was found on the firſt commiſſion into Middleſex, 
that Mrs. Duplefſis is not an alien born, is concluſive to the crown 
as to the lands in that county? The ſecond, if that office is not 
concluſive to the crown as to the lands in that county, what is 
the regular method of proceeding for the King to have a new in- 
quiry ; whether by a new commiſſion (which has iſſued, and is 
now prayed to be ſuperſeded) or by commiſſion in nature of a 
melius mquirendum ? F age are the two queſtions; for ] take the 


laſt, though i in the disjunctive, as one queſtion. 
So little is to be found either on precedents upon record, or 


upon a commiſſion, whether alien or not alien, that it is agreed 
on both fides, and rightly, to argue this on analogy and on the 
general reaſon on other caſes, as writs of diem clauſit extremunh 
mandamus, or commiſſions in nature of ſuch writs to find, who 
was heir to the King's tenant, and what was the tenure. All the 


authorities * e K. and Q. v. Manlove have been of jb 
C $3 


Mi 
; 


in che Time of Lord Chancellor Hazpwiexs. 
caſe . and indeed as to the point in queſtion before us, I think | 
25 fad properly may and muſt be drawn from caſes of that 
kind, as they appear in the boaks and upon records of the proper 


22 the effects and conſequences of it, do not hold throughout 


in the preſent caſe, yet as to this method of proceeding, and 


againſt it, or can have anew commiſſion upet-a ſurmiſe contrary 


| 


10 the finding 


turns rather in favour of the crown ; far here the King is ſuing ; 
and the finding, when it is for the King in ſuch a commiſſion, is 
called the King's declaration. I fay, the King is ſuing for the in- 
heritance of the land, which he claims to be veſted in him by pur- 
claſe of an alien; and if he is to be abſolutely concluded by one 
finding, he is barred for ever thereby : whereas in caſes on a diem 
| claufit extremum or mandamus, the, queſtion is only concerning the 
tenure and ſeigniory, and upon the death of the next tenant the 
King might have a new writ according to his title: for however it 
| may be laid, that the King is concluded, it is only in that inſtance: 
for on the death of the next tenant he may have a new inquiſition 
found, in caſe the real title is with him. So that there, in the 
caſts of inquifitions on offices upon tenures, the miſchief was only 
temporary: here, if the doQtrine contended for the petitioner was 
to prevail, the miſchief would be final and perpetual to the crown. 
To argue this caſe then upon theſe principles I take it (as the Lord 
Chef Baron has done) that the law was ſettled on great confidera- 
tion in Paris Slougbter's caſe ; and nothing has been done ſince to 
unſettle it. Before that, it appears from Lord Coke's report and 
more fully from the caſes laid before us, that the law was ſome- 
what unſettled and imperfect upon this queſtion ; and therefore 
Lord Coke concludes his report (as is uſual where there is a variety 
of caſes) that with theſe diverſities all the books are well reconciled: 
this therefore being a ſolemn determination, and followed (as now 
appears) by a wo precedents on record ſubſequent to it, I need 
not run back to the original caſes, and examine the firſt founda- 
tion of them: for then there would be no end of proceedings, and 
the law would be unſettled, 46S 


Taking that to be a full authority, let us conſider, whether that 
does not furniſh a clear reſolution to all the queſtions before us. 


The firſt queſtion is, whether the office found, that Mrs. Du- 
Pl is not an alien, is concluſive to the crown ? What was deter- 
mined upon that queſtion in Sloughter's caſe ? (for now I am pro- 

Vor. IL 6Y 7” creding 


of revenue; for though theſe offices in the caſe of tenures Offices on te · 
end *. 


whether the crown is to be concluded by one inquiſition found new pl | 
of the firſt, I am-of opinion, it will be the n 
"nd the law will be the ſame. The material difference between If found noe 
theſe caſes (that is, caſes of offices upon tenures and of offices Ws, the 
found upon 2 commiſſion to find whether a perſon was alien born) cer. 


542 


and expreſs determination, that the crown is not abſolutely conch. 


commiſſion of a melius inguirendum was, a repugnant commiſjy, 
and therefore were of opinion to quaſh that mehus inguirendun 2 
immediately awarded a new one. One of the points, they dete 
mine is, that if a writ of diem claufit extremum or mandamus is {, 


lutely concluded by the finding on the firſt commiſſion ; and equally 
ſo to the firſt part of the alternative in the ſecond queſtion, what 
was the regular method for the crown to take; for by this deter. 
[mination the King could not have a ſecond original commiſſg, 


traverſe, he ſhould have a melius inquirendum : ſo that this is a clex 
authority, unleſs there is ſomething in law-books to overthroy it 


take that remedy. - But however that is, it appears, that the rules 


- 
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ceeding on the principle, that this is to be determined by anal 
to thoſe caſes on tenures.) In that caſe the court held, the ſecond 


. 
. 


againſt the King, there (ſhall not be a new writ of that 15 


awarded, but there may be a melius inguirendum; ſo that is x Clear 


ded by that finding on that firſt commiſſion ; which furniſhes an 
anſwer to the firſt queſtion in this caſe, whether the King is ab, 


but a melius inguirendum; and might have a ſecond melius inquiry. 
dum, when the firſt was out of: the caſe ; for when the court were 
of opinion to quaſh that melrus inguirendum, becauſe it was abſurd 
and impoſſible, they awarded a new one, becauſe the firſt was out 
of the caſe; and that is the general doctrine that is laid down; and 
the book ſays, it ſtands with reaſon, that as the party may traverſe 
when found for the King, ſo when againſt the King, who cannot 


upon all the queſtions. HIAF 

But on the part of the petitioner ſeveral objections are made tx 
that determination; eſpecially that it is contrary to former caſes 
and particularly to Lady Dacre's caſe, 4 H. 7. 16. and Brat; 
Office 33, and to Baſſet's caſe, Dy. 248. 


As to Dyer that is plainly diftinguiſhed from being a caſe where 
a remedy might be taken by ſcire facias; becauſe the King had go 
poſſeſſion, and there was an amvoveas manus, in which caſe the 
King may have a ſci. fa. becauſe within the ſtatute of Lino, 
29 E. 1. and that was one of the determinations in Sloughter' 
caſe ; for to bring it within the Stat. of Lincoln there muſt be ne- 
ceſſarily a ſeiſure and amoveas manus in order for the King to 


in Sloughter's caſe are ſupported by a courſe of precedents ſubſequent 
and as many authorities as could be expected; ſince all the Jaws 
to this queſtion of tenures were repealed not many years after 
ward. If indeed Sloughter's was a fingle determination contrary 10 
former (which was, what I wanted to have looked into) 1t would 
have deſerved leſs weight: but that is not the caſe, 
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But there are other objections to it. and one more modern au- 

thority. Firft that ſuch rule as is laid down there, of giving the 
King a privilege to make a ſurmiſe contrary to the firſt finding and 

upon that a melius inguirendum, puts the ſubject on a very unequal 

foot with the crown; and therefore that theſe proceedings by com- 

miſſions and offices found on them muſt be taken, as they ſtood at 

common law before the ſtatutes, which give a traverſe on monſtrans 

4: droit upon office found; for that thoſe ſtatutes extend only to the 

party, and not to the King; and that in Sloughter's caſe Lord Coke 

reaſons from the liberty given to the party to traverſe. The next 

objection was, that if a melius inquirendum may be in any caſe, yet 
not upon a ſurmiſe directly contrary to the fact found by the firſt! 
office. Thirdly, that the objections againſt theſe are the ſtronger, 
becauſe the conſequence is greatly to the prejudice of the ſubject in 

order to turn the proof of being a ſubje& born upon the party. 

And the fourth objection was drawn from Manlove's caſe in 1690. 

which certainly 1s made, as far as it goes, a great authority. 


To conſider the firſt objection, that this puts the ſubject on an At common 
unequal foot, becauſe this proceeding muſt be conſidered, as it — 4 
ſtood at common law. I agree to the principle, upon which it of right: by 
proceeds ; that as to the crown this muſt be taken, as it ſtood at N 
common law, that the King is not within thoſe ſtatutes, which 
give that benefit: but as it ſtood at common law, it put the 
crown on an equal foot only with the ſubject: for the ſubject 
had one remedy at common law, a petition of right. It is true, 
that was not fo facile a remedy, as the ſtatutes afterward gave, of 
traverſing the mon/irans de droit: this was an eaſier remedy, and 
was therefore given by thoſe ſtatutes : but the petition of right was 
2 legal remedy, and therefore it is not to be ſaid, that, becauſe a 
man has no remedy but by petition of right, therefore he had none : 
for when a proper caſe was laid before the King, the crown was 
bound to give a proper anſwer, and a commiſſion was to iflue under 
the great ſeal to inquire into the fact of the petition and title of 
the party ſet forth therein, (I am conſidering the caſe as at com- 
mon law) and the conſequence was, that after the ſubje& had ob- 
tained the uſual anſwer, which the crown was bound to give, he 
was to have 2 commiſſion to inquire. There was a ſecond com- 
miſſion to the party, though the firſt was found againſt him. 

What was the caſe of the crown ? The King could not petition 
himſelf ; therefore he was upon a proper ſuggeſtion to have a ſecond 
commiſſion out of the court of Chancery under the great ſeal in 
like manner: but not on petition, becauſe impoſſible. Lord Coke's 
«guments in Sloughter's caſe, which are drawn from the ſtatutes, 
Which give traverſe to a mon/irans de droit, are only uſed as auxili- 


ary 


544 


ſubject, it ſtrengthens t 


| The ſecond objection was, that a melius inquirendum . 


Melius Ingui- encoun tering the authority of other books. Shan. (®, 7. 52, 1 


rendum on 

ſurmiſe con- 

trary to firlt 
finding. 


| remedy; and certainly right therein; for if the King had that tg 


though found before in common ſocage; in conſequence of which 
the heir would be in ward, though not by the firſt finding; which 
is contrary in terms to the firſt: and the precedents which ba 
been mentioned, are ſo ſtrong, that ſome of them expreſily take 
notice on the face of it, of the contradiction between the two find 


CASES Argued and Determined - 
ary arguments adding further ſtrength to the King's having * 


before, then, when thoſe ſtatutes had given an additional one to the 
he argument, that the King ſhould not de 


precluded by one. 


on a ſurmiſe directly contrary to the fact found by the brit oc. 
But this objection is only encountering the authority of S- 
caſe, and not reaſoning or citing authorities againſt it; and all 


has been cited ; which is a clear authority, that a new commif 


of ſome kind may iflue upon a ſurmiſe even contrary to the firſt, ang 


I underſtand that book, as Lord (h Baron does, that it means 
melius inquirendum. But to that I will add Pitz. Nat. Brevium upon 
the writ of diem claufit extremum, gue plura; which was to find, if 
there were any more lands, of which the party died ſeiſed, than 
were included in that commiffion. It is in the ac edition 572, 57, 
Upon what he ſays there, an obſervation may be made, perhaps of 
curiofity, Fitzberbert makes a diſtinction between a melius inqy. 
rendum to ſupply defectiveneſs or uncertainty in the firſt office, where 
that office was found by writ or commiſſion to the eſcheator, and 
where that office was found by the eſcheator ex officio without writ 
or commiſſion; that in the laſt cafe it ſhall be abſolutely quaſhe 
for the uncertainty ; if by commiſſion, a melius inguirendum may iſſe 
to ſapply the uncertainty which perhaps may account for, what is faid 
in The King and Queen v. Manlove; for there the court were of opi 
nion to quaſh the office for uncertainty, not entering into that di 
ſtinction: perhaps it was not argued fully before them: but a. 
cording to Fitzherbert (who was very learned in theſe kind of caſes 
the court would not give that credit to let it ſtand for any part in 
the one caſe, though it would give credit, as to what was found 
certainly, by giving credit to the commiſſion, But the principal 
point for which I cite this book, is under title melivs 1nguirendun 
573. by which it appears in terms, that ſeveral of theſe inſtances 
he mentions, are of melius inguirendum ifluing upon ſurmiſe con- 
trary to the finding of the firſt office; for it ſays, that it may find 
they were held by other ſervices ; as held in capite by Knight Servia, 


ings, I am of opinion therefore, that this objection upon the cor- 
tradiction to the firſt finding encounters the authority of Sagl, 
+: M | N 
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aſe (which is fully eſtabliſhed) and alſo other authorities in the 
1 14 56 N $1 " A g 4. $42 9 
0 third objection it was ſtrongly urged, that this was a 
contention to gain an advantage greatly to the prejudice: of the ſub- 
jet; for if this ſecond commiſſion was found for the King, that 
Mrs. Dupleſſfs was an alien, that would turn the proof on her. As 
io that. do not know, that it is of weight, if the fact is true, in 
the:preſent queſtion ; becauſe legal proceedings being eſtabliſhed," 
muſt be taken, as they are, however the proof turned, as the 
law is ſettled. But if found for the King, ſhe may traverſe that 
within the ſtatute; and muſt plead, that ſhe is indigena, born in 
theſe kingdoms, and traverſe, that ſhe is an alien. The King muſt 
take ine upon that, and prove, that ſhe is alien born. It is true, . 
the, King has a prerogative in pleading, and has an election in 33 
ſome caſes to take iſſue on the traverſe or inducement, that is, may tive may 
reply maintaining his own title, or may traverſe the title made by nada bis 
the defendant. Yau. 62. The King v. Biſhop of Worceſter. But the yerc that of 
ererciſe of that prerogative muſt be, where the traverſe and induce- defendant. 
ment are both material; and where, if found againſt the party, 
would make an end of the buſineſs : but in the preſent caſe (ſuch 
+ have ſtated) the inducement ſets forth no new title in the ſub- 
je, but both the traverſe and plea relate to the ſame queſtion : 
and if the Attorney General was to take a traverſe on the induce- 
ment, and that ſhould be found againſt the party, it would not 
ſhew a-clear title in the crown, for the party might be the child of 
nam or born abroad, or within the ſtatute of 7 Q. Anne, or 
within the ſtatute born ultra mare : fo that if the crown ſhould take 4 G. 2. 
traverſe on ſuch inducement, it would not make an end of it, and cap. 21. 
therefore it is not material to take iſſue on ſuch inducement, but the 
aan muſt take iſſue on the traverſe. | | 


The fourth objection, or rather an authority againſt Sloughter's 
caſe, was K. and Q. v. Manlove, Mich. 1690. which muſt be al- 
lowed to be a caſe of great authority, as far as light can be: but 
reflefts none in the preſent caſe. Lord Chief Baron has given it a 
rety proper anſwer. It appears in Lev. and in a great meaſure in 
the other two' books, that it turned on another point; that the of- 
lice had not found what eſtate Manlove had in the office of warden 
of the Fleet. That was in nature of a quo warranto ; and the court 
held, that the finding was uncertain and void, for want of finding 
Flat eſtate he had in the office, whether for years, for life, or in 
fee, But as to that point, with vaſt deference to the authority of 
thoſe great men, had it not been for their authority, I ſhould much 
tave doubted of it ; for it was a ſtrong preſumption to make, that 
by poſſibility the crown might have granted out that office in tee, 

. when nothing of that kind was found or appeared to the court 

Vor. II. at 


\ 


— 


Writs. 
of the ſame 


ment, 


4 


put however that may be, another anfwer is to be given, which 


Ins real actions where a writ abated, whether by plea or other exception, by motion 
no new writ - 


nature: unleſs prejudice to the right of the party. This is an anſwer to the 2. 
where abate- guments drawn from other proceedings, as in real actions, that f 
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at all. The court ſaid, this was to find, whether there had 
curred a forfeiture to the King or not; and it was only found. 
he was warden of the Fleet ; might be warden for life, and other 
perſons have the inheritance of the office, and the crown not hi 
the reverſion, That, I ſay, is a ſtrong preſumption ;*for prima fag 
by common intendment of law it is in the King, unleſs ſhewn 1, 
be granted out by him: therefore I ſuppoſe, there was ſome reaſon 
the court took that caſe in a ſtrong light againſt the proceeding, 


in. 


proves it not to be at all applicable to the preſent caſe. I ſhould 
not obſerve ſo much on this caſe but for this; that if Shugbte- 
caſe had been encountered by others, or not confirmed by ſubſequen 
caſes, I ſhould not have laid weight ſo much upon it: but this i 
the only caſe againſt it, Tbe court there quaſhed the proceeding 
It is manifeſt, what was the contention in that caſe on the part of 
the crown; which was, that the inquiſition ſhould Rand, as far a 
it goes; it has found the act of forfeiture fully and clearly; and; 
melius inquirendum goes to ſupply the defect of certainty as to the 
eſtate in the office; which, the court ſaid, they would not do, « 
one material part of the finding was uncertain; they would qua 
the whole; they would not enter into the diſtinction in Fitaberben 
as to the writ of gue plura, but quaſhed the whole; and the conſe. 
quence of that was plain, that the crown might have ſued out: 
new original commiſſion the fame day; for the firſt, being quaſhed, 
was entirely out of the caſe, This was indiſputable ; for in Shag. 
ter's caſe the court granted a new melius inguiremdum, not becauſe 
they can grant a new melius inquirendum after a melias inguireniun: 
(for the court reſolved the contrary, that it ſhould ſtop there, and 
there ſhould not be a ſecond; and the King is on a level with the 
ſubject in that) but the firſt was gone. This is the common court: 


a new Writ of the ſame nature may be fued out. That creates no 


new writ of the ſame nature ſhould not be in that caſe one after 
another; and there ſhall not: but if the party ſues out a writ 
novel difſeiſin, and that abates, he has a-new 'writ of novel diſſeifa, 
| becauſe the firſt abates. In that caſe of Manu? the firſt writ abs 
ted, and therefore there might be a new one. All, that can be 
ſenſibly collected from the rough account of that caſe in the books 
is a contention, that the crown might avail itſelf of the forfeiture, 


. got - - 


I am of opinion therefore, that both the points are ſettled by 
authorities and precedents. Firſt I concur, that there ought not v 
be a new original commiſſion after a former found againſt the " 
is ſtanding in force. If it had been quaſhed, it might be ano 

matter. I am of opinion alſo, there may be a melius in rente 
| . upd 


— ona | 
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ben 8 ſuggeſtion though contrary to the firſt finding: but that 

5 commuiliion, appearing to be a new original commiſſion, ſhould 
he ſuperſeded, As to the latter part of this, it muſt be left to the 
conſideration of the King's counſel, how far it is proper to pray a 


Lord Chief Baron. | f 
Ia Kue 199. the very ſame diſtinction is taken, as is taken 


; Attorney General verſus Bowles, July 24, I 754. Caſe 185. 


T/ILL14 M Bowles by his will 34 of May 1745. gives and be- Charity. 

s queaths to truſtees 500 J. to be raiſed by and out of the perſo- 7s gu to be 
nal. elle upon truſt to lay out part thereof in ereting a ſmall lang or ſome 
{chool-houſe, and a little houſe adjoining for the maſter to live in; real ſecurity 
the whole purchaſe and building not to exceed 2001. the remain- ergebe 


ng zoo l. to be id out in the purchaſe of land or in ſome I eal ſe- within ſtat. of 
curity for the maintenance of the maſter. Mortmain, 


$440 f 11s 45" F "T1 3 ng . o 
It was urged, that rea! ſecurity meant ſubſtantial, good, and 


dfeftual Reue; and therefore that it was not within the .at. of 
Mortmaip, 9 


Lord Chancethr held otherwiſe, and that he muſt take the word 
real in the known, legal, ſignification of it, and could not annex a 
bew idea to it; therefore the 300 J. legacy was void within that 
latute. But as to the 200 J. if they could get a piece of ground by 
be gift or generoſity of any perſon, not by purchaſe, they might 
be at liberty to apply to the court to lay out that 200 J. in erectipg 
a chool:houſe thereon, when the truſtees can lay a propoſal before 
the court: but not to be laid out in land to build upon: and this 
propoſal myſt be in a certain time. 


1 
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Hylton venſas Hylton, July 25, 1754 Caſe 186. 


bY N H E plaintiff had. conſiderable gifts or proviſions left to him by Annuity to 
4. . the will of Philippa Downes his aunt, and Charles Palmer his guardian or 


truſtee ſoon 


f brother, The defendant his uncle, was acting executor and ger conan 
. : : * . . . 8 
truſtee in both thoſe wills, and alſo ated as guardian to him during of age ſe: 
U minority, having neither father or mother. Coming of age in #64* upon ge- 
a 8 : 4 N . 7 A . 4 my 
April 1746, he in October 1747. entered into a tranſaction with ples 3 q pub- 
s uncle, whereby. the plaintiff granted to him an annuity of (o J. lick utiliy ; 


bare him a general releaſe and two written diſcharges, all ſigned and elle 0 


particular cir- 
the cumſtances of 
impoſition. 
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Pers. | 


Not ſo, if The bill was to ſet aſide this grant of annuity upon the general 
2 vun principles of being made juſt after coming of age, without being tho. 
* — . roughly informed; and that it is not neceſſary to prove impoſition 
poſleſiion and for theſe. voluntary grants have not been allowed in ſeveral inſtance 
ue wn and are, to be compared to a gift to an attorney pending the fi. 
Ml | ſo o marriage brocage- bonds. In Pierſe v. Waring, 13 Nev. ins 

Mr. Hall coming of age made a preſent to his guardian of 3500 

ſtock ; Nour Lordſhip held, it ought to be ſet aſide on the gegeri 

principles from the dangerous conſequences, if a guardian is allowed 
; | to take preſents, before be delibered over every thing; for that i 
2B wag an honorary truſt, for which the law. would allow them no. 


his delivering up fever: 
e everal ta. 


7 © 


5 
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— 


thing; as that would induce guardiahs to flatter the paſſions of ther 
pupils; and it was ſet aſide for, being retained by bim on pretejce 
of trouble during his minority, in the management of the truſt; 
and that caſe is not ſo ſtrong as the preſent, — f } 
Por defendant it was ſaid, there were particular eireumſtapceb d& 
ſtinguiſhing this from the common 'caſe ; that all was fair, and the 
defendant delivered up all the eſtate under both wills, and what 
more would the plaintiff have? That it proceeded freely and'volun: 
tarily from the bounty of the plaintiff, and for ſervices done, and 


S. 59 0 -_2 - „ + 


| to relieve the diſtreſs of his uncle and guardian; and that there ap- 
$ | | pears a letter from plaintiff to defendant uſing many kind and f. 
| vourable expreſſions, and ſhewing that he thought, the defendant 

| „„ ed oe wed ates, nr LG 
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The queſtion is, whether the plaintiff is in this court intitle to 
be relieved totally againſt this grant, or whether it is to ſtand for 
the whole or any part. The grounds for relief are firſt the generil 
grounds and principles _—— in this court : next particular grounds 
from circumſtances in this caſe, | rn BRIT 1 


The general grounds to be relieved againſt this annuity ate 
certainly of ſuch a kind, as the court has allowed in other 
inſtances, provided the circumſtances of this caſe came up to the 
rule laid down therein. Where a man acts as guardian, or truſtee 

in nature of a guardian, for an infant, the court is extremely 
watchful to prevent that perſon's taking any advantage immedi 
ately upon his ward or ceny que truſt coming of age, and at 
the time of ſettling account or delivering up the truſt; becauſe an 
undue advantage may be taken, It would give an e 

| 8 e e ee eee ee 
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mer by flattery or force, by good uſage unfairly meant or b 

2 impoſed, to take ſuch advantage; "and therefore 

the principle of the court is of the ſame nature with relief in | 

his court on the head of publick utility, as in bonds obtained Bonds by 

from young heirs, and rewards given to an attorney pending a?" rel, 

cauſe, and marriage brocage-bonds. All depend on publick pending fuir, 

utility; and therefore the court will not ſuffer it, though per- or on marri- 

haps in a partiular inſtance there may not be actual unfairneſs. _—— 

Upon that ground I went in the caſe cited; in which I have publick ui- 

aaded at the end of my note taken at the hearing of the cauſe, liy. 

« to be abſolutely ſet afide, being between a guardian and his ward 

« juſt come of age, and on reaſon of publick wility.” How does this 

caſe ſtand? The defendant appears to ſtand in the place, not of 

2 common truſtee barely of a 8 eſtate, but of a truſtee 

acting in fact as guardian for the minor his nephew, and taking 

care of his perſon and his eſtate; ſo that the condition of theſe 

| the plaintiff and defendant, comes within this rule. 

d ext confidering the nature of the tranſaction, which was when 

the plaintiff was about twenty- two, the reſult is, (and this brings 

it wWixhin Prerſe v. Waring), that at the very time this uncle, who 

was truſtee and acted as guardian, pretended to come to an ac- 

count and deliver up the eſtate the plaintiff was intitled to, he 

took a voluntary beneficial grant of an annuity from this ward of 

his. That is the very time, at which there is the beſt opportu- 

nity to take the advantage of getting ſuch a bounty as this; for 

at that yery time the eftate is to be accounted for and delivered up. 

The thing ſpeaks itſelf. * I will not deliver up the eflate you are 

« intitled to, and account, unleſs you grant me this. Beſide, it 

when to be a previous deſign of the defendant, and that he ſti- 

pulated and haggled for that annuity at that very time, when a 

truſtee ſhould avoid it. The rule of the court as to guardians is 

extremely ſtrict, and in ſome caſes does infer ſome hardſhip ; as 

where there has been a great deal of trouble, and he has ated 

fairly and honeſtly, that yet he ſhall have no allowance: but the it 

court has eſtabliſhed that on great utility, and on neceſſity, and | 

on this principle of humanity, that it is a debt of humanity that 

one man owes to another, as every man is liable to be in the ſame 

cicumſtances. Undoubtedly, if after the ward or ce//uy cue trujt 

comes of age, and after actually put into poſſeſſion of the eſtate, he 

thinks fit, when ſur juris and at liberty, to grant that or any other 

reaſonable grant by way of reward for care and trouble, when done 

with eyes open, the court could never ſet that aſide : but the 

court guards againſt doing it at the very time of accounting and 

delivering up the eſtate, as the terms: for the court will not ſuf- 

fer them to make that the terms of doing their duty. This caſe 

therefore is within thoſe general principles. 
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; Next as to the particular circumſtances.rehed on co diſtinguiſ 

this out of the general rule, I am of opinion, they al. bear 

. againſt that, and tend to ſhew actual impoſition on the Patt of 

the defendant. It does not appear, that the inephew- was in cit. 
cumſtances to grant this clear annuity, any more than the un, 

Was to provide fot himſelf; as to whoſe ability there is nothing 

in proof, except what ariſes from the plaintiff's letter. 'The Cir. 
cumſtances plainly ſhew, the defendant would not Part with the 

eſtate, until he was ſure of this grant e then here is a ground 

to go not only on the general principles, but to ſhew that the 
defendant did actually make uſe of that influence. The plain. 

tiff's letter and his kind expreſſion therein ſhew, he was impoſe 
upon, thinking every thing was ſurrendered up, whereas the lepy 

eſtate is ſtill in the defendant : nor is there any evidence of anc. 

count made up of the perſonal eſtate proved to have come to defen- 

dant's hands, Certainly, if any thing could make ſuch a tranſRio 

rtable, it muſt be, where there was a real and fair account; 
of which there is no evidence: yet a general releaſe is give 


”. * - - 

upon delivering | ers and vo rs, as they ate 
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| Therefore on the general rule, and nature of this particuln 
Caſe, and the deluſion and deception. under which the plaintif 
Was, this grant ought to be ſet aſide with coſts; and à congeſ. 

ance, and an account, if plaintiff prays it. 
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Caſe 187. Hawkins verſus Penfold, July 2, 1754. 
Bankropts. H E plaintiff and defendant were ſureties in a bond for 


De dition re- 1 w'eman, whom after ward the plaintiff marries: The:play- 
ceivingmoney tiff 's wife pays the money due on the bond to the defendant the 
a of bank- Other ſurety, in order to pay off and diſcharge that bond. The 
ruptey.com> defendant inſtead. of doing that applies the money to his on 
151 hn * uſe. An action 18 brought by the obligee againſt the aintii 
ment, if vo and his wife 3 the money 18 recovered ; and the plaintif pays 4 


* 


notice. off. After this, and after an act of bankruptcy by the defendant; 

there is a further tranſaction between them; and the defendant 

puts into the hands of, and indorſes to, the plaiatiff, two bills d 

exchange; upon which the money is received by the plaintiff. 

The queſtion was, whether the plaintiff muſt come under the 

commiſſion; ſo that the bills of exchange coming to his hand 
_ ſhould make no alteration? RS: 


| | Lon) n 
„ 1 | Wa! 


4 Z 


in tlie Himel Lord Chancellor HAND Ion. 361 


; * * 0 ” . ; — * — * 5 0 

„ f 79 tene eine 

eb Neo ag 
[ig ent ONUTLQHN MY 11 1 5191. ye 


E 1 creditor has no notice of - the act of bankruptcy, I think 

it mill make an alteration. It is ſome hardſhip in reſpe& of a 
cgediton af azbankrupt; when he receives the money. After re- 
couety in the action by- the obligee the defendant was diſcharged 

in reſpect of the obligee, and undoubtedly became debtor to the 
plaintiff for ſo much had and received to plaintiff's uſe, I 
take the putting the bills of exchange into the plaintiff's hands 
to be done in order to make ſatisfaction for the money on the 
bond. If this money was received by the plaintiff from the de- 
fendant before. ſuch time as the plaintiff had notice of the act of 
banleruptey committed, it was a good payment; for there is an 
expreſs proviſo in the act of parliament, which iindemnifies credi- 
tors: in receiving money for their debts, though after an act of 
bankeuptey, if no notice; and there is no difference between an 
ual payment of money in ſatisfaction of a debt and indorfing 
lleof exchange:: provided the money was received on them be- 

ſore the commiſſion of bankruptcy iſſued: for I ſhould take that 

as only a medium of payment, and no more: and other wiſe it 

would be very hard. But if the plaintiff had notice of the act 

of bankruptey at the time, there would be no ground to ſet off; 

for tlie act of parliament ſays, where. mutual debts are con- 5 G. : 
*.traed' before the act of bankruptcy is committed. If there- 

fore notice was given, it would be a fartiuus receipt. It | 

then on this fact; and the conſequence is, I muſt either direct an 

iſue to try it, or give liberty to reply to the anſwer, in order 

that they may prove notice. ee. | | 
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JOHN LYOW in the reign of Queen El:zabeth gave certain Charity, 
lands te truſtees, governors of Harrow School, that they ſhould chert © of 


+ th F | , 4 | * „ pA 7 0 ; ſtees of cha- 
employ all the profits yearly towards repairing and amending the rity have a 
commit highway from Edgware to London, when, and as often, 3 1 
and in ſuch manner, as the governors ſhould think fit; and if ? ot 


Y road, the 
hereafter it ſhould happen, 'that the ſaid highway ſhould be ſuf- court will no 


fiently amended, or not to require the whole profits to be laid e wing uf 
out, as oft hat ſhould h th a leſs they act 
5 en as that ſhould happen, the governors ſhould lay out corruptiy: 


on the road from Harrow to London the whole, or ſo much as yet will not 


ſhould remain after repairing the Edgware road. 2 wag 


. The information was grounded on the expending thoſe profits 
e 12 ow, Which ſhould have been all laid out on the Edg- 
re, road, 


4 "LESS TE For 


A. vrhere no ſpecial viſitor is / the-viſitatorial power te. 


dach ; court had already taken it to be otherwiſe than was inſiſted u 


8 The queſtion is, whether the truſtees have not done rightly, in 
+ 1, »« » thinking the Edgware toad is ſo good as not to want the afl 


Caſe 189. 0 | Stace verſus Mabbot, July 26, 1754. 


Trial. Motion was made for a new trial: the queſtion was as to the 


KEEN . A1 8808 Eu 4 | 
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court, which proceeds only in caſes, where a charitable MN, 
miſſion could iſſue; which could not in this caſe from the 5 


vißo in the ſtat. 43 Elia. and that in a foundation of this k. 


ſulted to the heir of the fo 2 Mil. 335. 


- 
— 
* 


Where there | | Lord Chancellor allowed, that theſe perſons by bein de 80. 
is a viſitor, no vernors were not viſitors; but as to the point of juriſdiction, the 


within 43 ; „ 
Elia. and had interpoſed; as appeared by a decree by Lord Elliſnete 

1611. The bee that clauſe in 43 Els. is, Lady 

— a college, hoſpital, or ſchool is founded, a ſpecial viſitor appoin - 

h ted, or a viſitor by operation of law, the commiſſion by virtue of 

that ſtatute ſhould not! interpoſe. If therefore this information 

was for the revenue of the .ſchool; that objection might ariſe; 

but this is a diſtinct charity from the ſchool, a collateral tru, 

and upon that diſtinction the above decree has proceeded. Vet! 

do not ſee, what decree I can make upon this information; and, 

J think, the founder intended to leave it in a good meaſure to the 

diſcretion of the governors of the ſchool ; though not abſo- 

_ | lutely, if they acted: partially and corruptly. The Edgware road 

appears to have the aſſiſtance of two turnpike: acts, which. the 

Harrow road has not, and appears by the evidence to be in wy 

bad repair. Suppoſe the Edgware road had or could have been 


* put into the like condition or repair, it is now in, 0 the pariſh- 
e. rates, and the Harrow road proved to have been in the like con- 
dition, it is in now; it could not be ſaid, the truſtees had done 


V.rong in applying the revenues in repair of the Harrow. road. 


of this charity, and that the other did? At preſent I do not i, 
how I can interpoſe; and if I ſhould, it would be in contradiction 
n ea dee - pans 1 the donor; which was to leave it in the ſound 
. - © diſcretion of theſe judges; and where they act fairly, and not 
+. -corruptly or partially, a court of juſtice would do too much to 
.controul their acts. Beſide it would end in a trial between tht 
pariſhes which road wanted it moſt: but though I will make 10 
decree at preſent, yet I will not diſmiſs the information, but fil 

keep a hand over them. | 
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X forgery of a certain paper, relative to the eſtate of Captai 
Girlington. : 


f 7 Again 
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erte, that He was fatisfied with the verdict And two caſes = new _ 
era. The firlt an" ation bf Tober brought among ſeveral the contienc 
other things for an ewer; wherein evidence was given, that thoſe of the cour: 
hier goods'were delivered to one, who took them into His e not ful, 
dy as antwereble for, and did not deliver hem. A mo. de hough 
cuſtody, Was | W 1 not eliver | Sm. A mo- the judge cer- 
tion was made for a new trial; for that upon tooking into Mr. er 05 
| of the verdict, 


Durs books. it was found, there were two Ewers: whereas Jon ir 


but that was denied, for the court faid, Stauted in 
| "F307 court of law, 


it as e 


Emer ee 


ties might 


i baden to the woman, and could" not thintain his ac- fer toon 
; and that” the eyidence given was infattibus : but this wass 


dehded,, becauſe it would be, dangerous, if the court was to per- 


- 


mit 9 & credit of evidence to be impeached by ſubſequent evi- 
ches, which was in the party's power before: and the fact of 
martiage might have been gone into before 


r 


. 


- 1 
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L this had deen an application for à new trial in a court af 
om ad, in che ordinary courſe of proceedings there; I be- 

eye a is hot ſuch a caſe, that it would be granted; for they hold 

| otidns for new trials Mad ſtrict rules. They have New trials of 


beth © hodern iatrofluction; an by e diſcretion. of the courts mode iotro- 
in ordet to avoid the difficulties of defeating verdicts avoid difeul- 


rain, in which it was difficult to prevail. But however, on dies in anaine. 
Woti fer new trials at lav the rule is, that if a verdict is given Granted here 
Meränenee faltty according to proper notice, and the judge does in cute of in- 
not repore, "that he is diſfatisfiedd with it, or that it was againſt „ale. * 
e will not grant it in order to introduce new where the 6 
1 wm ieee anſwers to evidence; for the parties are ſuppoſed Fire 7 = 


el nge ed to fuj port the characters of the witneffes on ei- ticularly oa 
| to adhere to that: ' otherwiſe it would be endleſs. But this 


dar 
hw which is always preſumed, and is right for courts of forgey- - 


Furt Ultedts' iſues to be tried at law to inform the conſcience 
& the" court 48 10 facts doubtful before; and therefore ex- 
pects in return fuch a verdict and on fuch à cafe, as ſhalf 
15 the conſcience of the court to found a decree upon; 
therefore upon any material and weighty reaſon the verdict is 
En to ſatisfy the court to found a decree upon, there are 
1. 5 caſes, in which this court has directed a new trial for fur- 
115 fatisfaCtion, notwithſtanding it would not be granted, if in a 
| ho Court 


o 


«A 


Againſt it it was ſaid, Juſtice Foſter, who tried the iſſues, had New trial up- 


ih We material evidence, on which the tonverfion” was found, would'nor be 


ICS, mit introduced this evidence before. The which is Kric. 
0 Malter V. Scar, B. R. I. 1749-50 » which was an Action ter, and wil! 
ſor "eritinal converſation, and a motion for a new trial on evi- nut grant it 
e, that the plaintiff was married to another; and therefore new, or au- 
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over and over, which objection has not prevailed, This extend: 
the court is not ſatisfied with the grounds, on which the deter. 
mination was made at law, and when an objection is made ang 
| - ſupported by proof; and particularly in a caſe of forgery ney 
who have been as reluctant as any, and who. inclined to adhere 
time relating to a rent charge, 


gery or not, and upon all thoſe trials verd 


the court; and, I believe, there was a new trial after that: and 


and the queſtion is, Whether there is ſo or not? LowWn, | hal 
very great ſuſpicion, hen it was on before me upon exception 
| however I did not think fit to determine it, but ſent it to a jury. 
The judge has declared, he is well fatisfied with the verdid; 


7 link, I ſhould have been of the ſame! opinion with bim. 
MX. Sb 


0 is material. I cannot ſay, that my conſcience is ſatisſled as to'the 
grounds and truth of the, evidence, upon Which this verdid i 
[194 Arc I proceed therefore upon the principles of this coutt i 


mut be on payment of coſts. 


court of common law; becauſe-it is diverſo intuitu, and becauſe 


che court proceeds on different grounds. This is known to be the . 

ordinary rule of this court, here a matter of inheritance i; i 

_ queſtion ; for the court ſays, an inheritance is not to be bound by 

one verdict, if ny ſort of objection ariſes. to the trial; a1 : 

. Rr STE fri DEI WORRY POTTOL} ON t | 
notwithſtanding the objection of inconvenience; in exami 


. 


to a perſonal demand, where of conſiderable. value, and where 


trials have been granted, and that by judges who have ſat. here 
to the rules of common law. I remember a caſe in Lord Nut 


rent c . out of the eſtate of Ai. 
Heckmore in Devonſhire. It had been twice or thrice tried at con- 


avowry, and where the queſtion was ſingly whether it was a fa. 

n all thoſe trials verdi was found far de 
deed. A bill was notwithſtanding brought Here to ſet it, aſide fa 
forgery; and Lord King ſent it to trial under an iſſue directed hy 


oo Firm oi & © av aa ofa. no foo! mil eo} ik of £c 


fore it is in the diſcretion of the court to grant new trials, if the 
0c e 


r 


think fit, if there is a ground fot it upon the 


and. MII q appeared to me, but what appeared to him there- 
Ly 3 Ri 


inion therefore in granting a new ttial is Frounded po 
new evidence, which was not before the jury there, and bich 


- 


N 
{ 
4 
6 
q 
p 
al 
M 


dire 217g trials, and not to break in upon the rules Wich 
e wiſely laid down by courts of law as to granting new triab 
and ſhall therefore direct another trial upon theſe iſſues: butit 
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| + i n t verſa Dupleſſis, Jay 27, 1754 Caſe 189. 

d babod 20. OJ big 212 f ” f Hs Saba | MAES 5 | 
: Motion vas now made on the part of the crown for a melius Ante. 
Nan into Middleſex upon this ſurmiſe, that ſince the July 22. 
Acts of the former commiſſion finding Mrs. Dupleſis not to 777 

cu 11 . hea 1210 | for the 
be an alien'there had been material evidence on the part of the King on a 
wn from Switzerland, the country in which ſhe was ſaid to be proper far- 
torn; And a finding on a commiſſion into Norfalk that the was an Me Habe, 
men- That as to precedents in the court of Wards they lye in | 
ſuch confuſion, ' nothing could be collected from them: that on 
ſearch bf commiſſions by the great ſeal but one could be found, 


75 1697 moved ex parte Regis, where it iſſued on a ſurmiſe barely 


. --P 
p 4 : > : : 
Ax anc 21 31 Muse Is NO 


f 


without affidavit of facts: whereas this is foundedon affidavits ; but 
actording' to that inſtance there is no need to read them. That in- 
deed was not ſtrictly a nelius inguirendum ; it was to inquire into 
abuſes bythe Warden of the Fleet; and therefore a new commiſ- 
fron nind 24 and ordered accordingly. This is the only in- 
ſtance, ere it has been iſſued by order of the court. 

— za | 


STO9TED 217), 
ung 188111 120 1911 
Lokp CHANCELLOR, | 
lein 190Tfot 57, | 


WG is nothing like a melius inguirendum, but is a 
furthjle for an original commiſſion ; therefore it is quite a new 
comntpitſion,” and I do not know, but it might have iflued by 
fat'of the Attorney General. You muſt lay evidence before the 
court for your ſurmiſe ; therefore read the affidavits. 


1 Or 


1 


- 
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This matter was fully conſidered upon the former queſtion, 
whether the .commiſſion was regular; which was held not to be 

o hy the. Lord Chief Baron and by me, but that a'melius inquiren- 

um might go; and the finding in the county of Norfolk contra- 
URtory;to the other, is proper to lay before the court to ſupport 

4 ſurmiſe for a melius inguirendum; which brings it within the 
ground, of Seugbter's caſe, 8 Co. 168. determined by great men, 

and that upon grounds of equity as well as law. The rule as to 

mebus ingugrendur is this, that in ſound diſcretion the court ſhould 

not award 1t unleſs. on ſome matter of record, or ſome other preg- 
nant matter to ſhew the former to be miſtaken: and Lord Chief® Co. 16g. 4. 
Baron and I were of opinion, that the finding on the commiſſion 

in Norfolk was a pregnant matter to be laid before the court for 

further inquiry. What the Lord Chief Baron meant by a preg- 

nant matter for the King, was matter pregnant with, evidence 

of the King's right ; and this is ſuch; and here is further cor- 

| 4 : oh roborating 


556 


roborating evidence laid before the court by witneſſes. There. 
fore let the melius inquirendum iſſue in this caſe for the King. 


>” Bm CTY 


3. AR werſur Lady Stafford, Jeb, 27, 175% 
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| A "Mivtion Tas made for « commution to iftue ine fragt, i " 
< * 2 1 prove ſome matters at Paris. bn l C 
3 A = Foreign © The bill was againſt the repreſentatives. of Mr. Cantilbn, late 
r, © off cours: banker at Paris, bor payment of what was due from him and hi 


. tner Hughes for money depoſited by the plaintiff with them. 
e e which they gocounted wich the plint® ut a decree 2 

e the añſ ions having in the mean time fallen. | 
Commiſion A plea was put in of a ſentence in a court of final juriſdidion 
. (as it was ſaid for defendants) erected at Paris to determine the 
© cent of juriſ- Caſes of actian, which regarded the Mr/ifipr, where the queſtion 
_  diftionofa yas litigated between Gage and the repreſentatives of Canin, 

| chere, and 2nd determined againſt Gage. 

the nature and 


ea of the Ft Lora held ie not proper as a plea, but let it ſtand fora 


ſentence and 


= Ez = -» - 


proceedings anſwer, and reſerved the benefit of it until the hearing. 
at not as to | | | BY 
the ongins” The facts now deſired to be examined to were as to the mit- 
JH „g. ters in the plea, it being alleged for the plaintiff that the err 
ce ot AA . of the French King was neyer regiſtered by the parliament of 
Paris, and that fuch regiſtry was neceſſary to give a juriſdidiom 


}. % k-5- ++ to that court, Next that it was a judgment by default, and that 
mo * «+ +7 ſuch judgment there is never final. Next that the ſubject matter 
_ „, Mas not proper for that court. An affidavit was read to ſhen, 
2. 2 Ct that it was neceflary for the plaintiff to have this commiſſion, 

a . The defendants in their anſwer rely on the ſentence of the court 


of Ations in Paris, which makes it neceſſary for the plaintiff t 
inquire into the authority of that court, to ſhew it was not pro- 
perly conſtituted ; for though a judgment in a foreign court will 
not make judgment-debt in England, yet where between proper 
parties, it may have weight at the hearing. Where there n Y 
ſentence of a municipal court in a foreign country, it is proper to mY 
inquire into its juriſdiction ; for it may be limited, ciceumſcribd Wl in. 
as to locality or matter; and then no faith is given to it in ano- Wl int 
ther country but upon ſeeing, that it proceeded on matters within Wi mY 
its juriſdiction, and the cauſe proper for its determination. A judg- the 
ment by a municipal court abroad is not regarded in a cauſe de- 00 
pending here, which is to receive the judgment of a court here; 15 
| and in our courts of common law it has been refuſed; 2 . 1 
P e. as ts Ke fn it fc bot , 42 Eee 7 5 CuO 5 
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in the Time. of Lord Chancellor Haxpwices, 337 


Alba in Trover for a large quantity of hemp at Riga to the 
2 of. 2,000 J. the action 4 brought wg the POE: | 
ere; and the queſtion was, whether it was conſigned ſo as to 
give a property to the merchant. abroad, who failed, or whether 
only ſent to him as a factor who had the cuſtody of it: the judg- 
ment abroad was refuſed by Lee C. J. who ſaid, he could not take 
gotice of à determination of à court abroad as to æ matter, which 
came to be tried here. | we | of + 
| \ | E, . + 

Fr defendants, it was ſaid, this extraordinary examination, as 
to points which would be very difficult to determine, would not 
e e the plaintiff gave ſecurity to anſwer the 
coſts, beyond the ordinary rule where the party lives abroad; 
and alſo conſented, that the depoſitions and exhibits on both 
ſides in a cauſe, wherein Lord Montgomery was plaintiff, may be 
admitted at the hearing ; and to examine to this only. 


* * 
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It is an old rule eftabliſhed, that it ſhould be gol. to anſwer Colts; 

coſts of ſuit ; but that is now very low; and the court has often 

taken notice of the lowneſs of it. That was ſettled at a time, 

hen the coſts of this court did not run to any thing, like 

what they do now. There are few cauſes now, where that is near wypere ©. 
the amount of the coſts. I have directed an inquiry; and no in- part lives 
tance is found, that the court increaſed it by their authority: brad, 491. 
though it has been done upon terms. It is doubtful, whether i; che oldrute; 
the court ſhould make ſome rule, or leave it to diſcretion ; I be- which, though 
live it mould be diſcretionary : although that will burthen the nn, 3 
court With motions, where the parties live beyond ſea. If there- by the court, 
tore you will take it upon thoſe terms, that upon the plaintiff's unleſs on 
giving ſecurity to anſwer 3000. (which is propoſed by the plain- * 

tiff) and upon the other terms, the commiſſion ſhall iſſue. = 


Ide propoſals were agreed to on both ſides. 


: 


Log CHANCELLOR. 

Then I will give you ſome warning upon this examination. As 
to the firſt point, that this court or commiſſion was not regiſtered, 
and that it was thought neceſſary at that time, I will not enter 
into the determination of that queſtion in an Engliſb court of 
Chancery ; I will not determine en what is the prerogative of 
the Na Chriſtian King as to granting commiſſions. I will tell 
Jou beforehand, what would be my opinion. Where a juriſdiction 
his been erected by the ſovereign of a country, which has been de 
W e ö | 


-\ 
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Ja#o executed and ſubmitted to in general by the ſubjects in that 

country, I ſhall take that to be a lavvful court of that coun. 

try; for otherwiſe this court would be to determine the ori. 

"I ginal conſtitution of the ſeveral. nations in Europe, and how fi 
| the power of the ſovereign is abſolute; which would be infinite 
If therefore you enter into a general examination concerning thy 

; point, I will make you pay coſts as to that. If indeed you ens. 

mine as to the extent of that juriſdiction, that is proper for Jou 

to ſhew; and alſo to ſhew the nature and effect of the ſentence; 

and proceedings in the ſaid court: but not as to the firſt queſtion 
of which I will not take upon me to judge: and, I think, it would 


r ere - Ac a R9 <<  £axx 


defeat the intent of the commiſſion, if it was known there, that ; 
it iſſued to inquire into that. By conſent of parties therefore 4; 1 
| | aforeſaid, let the commiſſion iſſue to be executed at Paris. | 
„nne Hare ver/us Roſe, # & © 0 5. 2 - 
N account is taken and an eſtate ſold in purſuance of a decree 
in 1730, by which coſts of ſuit were given to all parties ge- t 
nerally out of the eſtate. | | - 
2p 75 L6G 1 | ( 
An order had been obtained laſt term for payment of coſts to c 
the plaintiffs and defendants before the report was made final. 
A motion was now made to ſet aſide that order for irregular, ji 
and want of notice to the creditors before the Maſter. _ 
Loxp CHANCELLOR. - Sy A 
The courſe of the court is, that when a bill is filed by parti ſi 
intereſted in the ſurplus of an eſtate againſt proper parties to hu 
| the account taken, ſome of which are creditors, and a decrees 
made, and liberty to all other creditors to come in; in any pt. 
ceeding in the cauſe between the plaintiffs and defendants (unli 
ſuch as affect the particular creditors coming in before the Maſe, tl 
and concern their rights and demands) there is no occaſion to gilt in 
notice to ſuch creditors ; for then the particular ſolicitor of eve! in 
creditor mult have notice. on if; th 
— e | . | be 
EL The court now does not often give coſts generally, though! W 
was frequently done formerly. Sir Yof. Jetyl did it upon ti he 
foundation, that it would be expenſive to come again. Colts fie 
given in this caſe, they are firſt to be paid before the debts; jr it 
coſts of ſuit are always firſt to be drawn out, when given in ti of 
manner. Upon an application to have their coſts taxed the cout fa 
has made an order for that purpoſe on conſent of the defenda BM le: 


who had a right to conſent; and they certainly had as againk 
: 5 | creditors 


in the Time of Lord Chancellor Hazowrckrs. 


creditors; who come under the decree ; and it was the ſame to 
 thoſe-creditors, Whether they had it ſooner or later. In a ſuit by 
\ mortgagee or one particular creditor againſt perſons intitled to 
the ſufplus of the eſtate, and all other creditors to come before 
he Maſter, it often happens, that after a decree, if it be a de- 
cent fund, and the plaintiffs and defendants are out of the ſuit, 
it is a common'caſe for the creditors, who come in, to apply to 


the court to proſecute the ſuit in name of the plaintiffs. for their 


own benefit; for the plaintiffs are not compellable to carry it on. 
Then conſequently when theſe coſts are taxed, . the plaintiffs may 
be out of the caſe; and then it may be right tor theſe creditors 
to apply. They muſt have their coſts out of the eſtate, before 
any of theſe creditors are intitled to their demands. 
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Hawkins verſus Obeen, July 27, 1754. Caſe 192. 


truſt to the ſeveral uſes and truſts afterward declared; to the uſe 
of the plaintiff for life without impeachment, &c. remainder to 
Obeen and his heirs to ſupport contingent remainders; and ſo to 
others for life, remainder in like manner to Obeen. | 


A decree was made for ſale of the eſtate, and that Obeen ſhould 
join in the conveyance ; who dies after the decree, leaving an in- 
fant ſon and heir. 


Upon motion the queſtion (ſaid to be a new queſtion) now 
was, whether that infant, ſhould join in the conveyance under the 
ſtat. 7 Q. Anne made to enable infants truſtees to convey ? 


LRD CHANCELLOR. | 


I have no doubt at preſent, but that he is an infant truſtee within 
that act of parliament. To be ſure in any caſe where an infant has an 
intereſt in an eſtate, or there is a doubt, whether he has an intereſt 
in it of his own or not, it is determined not to be within it; and 
the court will not determine it by ſuch an interlocutory method to 


be within the act of parliament ; but it muſt be by proper ſuit, 
where the rights of the infants. themſelves are in queſtion : but 


here is no pretence that the infant has any kind of intereſt bene- 
tically for himſelf. - This may be poſſibly an uſe executed: but 
it is impoſſible to raiſe the charge on the eſtate but out of the fee 
of the eſtate itſelf. If there is ſuch a charge for the debts, fo 
far he is certainly a truſtee. But ſuppoſe this is a deviſe of the 


legal eſtate, and veſts the whole legal eſtate ſubject to the debts 
| in 


HE firſt limitation by a will was a charge of all debts and rnfant truſtee 
cies upon an eſtate ; the next to Obeen and his heirs on bound to join 
ip conveyance 
within ſtat. 7. 
Q. Anne, * 
Not where in- 
fant has an in- 
tereſt, or 
doubt thereof, 
unleſs on pro- 
per ſuit. 


2.4. 
BOT e, 
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Caſe 193. | Sleech verſus Thorington, July | 29, 1754. 


fore there had been once a queſtion concerning the beneficial in. 


infant. | | 


'CEVERAL queſtions aroſe upon a will, the firſt on theſe 


in the ſeveral deviſees, then the conveyance muſt be from the .. 
veral perſons, in whom that legal eſtate veſted. _ Then the on 

doubt is the truſt for .contingent remainders. But if the firk 
charge is for payment of debts, it is abſolutely neceſſary for him 
to join to deſtroy the 2 remainders as to ſo much for the 
debts. He is but a truſtee therein, and muſt join ſo far. Takin 

this as a deviſe of the legal eſtate; and ſuppoſe a ſon had LO 
born of the plaintiff, and had attained twenty-one, that ſon 
would be decreed to join in this conveyante to raiſe money for 
payment of debts and legacies ; this infant is nothing but a true. 
tee for him; and muſt join therein. Here is no doubt as to an 

beneficial intereſt in the infant; and if there had been ſuch doubt 
it would not be material; for here a decree has been; if there. 


= wks > » + a+ 


tereſt, and a decree binding his anceſtor, that would bind the 


At the nl. | 


words: I give the remaining 5oo/. Eaft-India ſtock 
* to all the other children of the ſaid George Randal, which he 
«© now has or hereafter ſhall have by his preſent wife, equally 
% ſhare and ſhare alike, and to be applied by their father to put 
«© them out to proper trades in order to get their livelihood.” 


The next was upon the words; Jem, I give to my coulin 
* Anne Becket 7oo!l. South Sea annuities: but if ſhe happens to 
% marry again, I give and bequeath the ſame to the ſaid George 
«© Ranaal.” It was ſaid for her, that the teſtatrix proceeded on 


a ſuppoſition, that Anne Becket at the time of making the wil th 
was a widow; that ſhe was in fact married unhappily ; her huſ- the 
band had embezzled part of her fortune, and gone abroad at the ber 
time of putting in her anſwer, and ſhe had no maintenance from 2 
him; and therefore her property under the will ſhould be paid to 
her ſeparate uſe without the intermeddling of her huſband. * 
The next on this bequeſt ; ** Tem, I give and bequeath uno be 
* the ſaid George Randal 400 l. Eaſt-India bonds on truſt to pe 8 
e the intereſt thereof from time to time to my niece R. H. unt u 


e her age of twenty-one or marriage, and afterward to pay the 

<«« ſaid gool. Ef- India bonds to her.” The teſtatrix recites th 

| bequeſt in her codicil; and alſo recites another bequeſt in 1 
1 | 
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ail of three Exchequer orders, which ſhe had fince ſubſcribed into 
the bank of England, and ſubſtitutes in the place of thoſe orders 
-cuniary legacy. At the death of the teſtatrix only one Eoft- 


4 % bond was found in her poſſeſſion. The queſtion was, whe- 


a; to amount to a direction to the executor to lay out ſo much 
of the reſidue. of the perſonal eſtate, as would purchaſe it; or 
whether to be conſidered (as contended for the charities, to which 
the reſidue was given) as a ſpecifick thing exiſting, and the pro- 
1910 in her poſſeſſion at her death, and therefore as a ſpecifick 
legacy of which there was an ademption. 


perſons in ſeveral parcels and different proportions by the name 
of South-Sea annuity ſtock or South-Sea annuities, giving to her 
coachman the remaining 13/7. 135. South-Sea ſtock ſtanding in 
her name. It was admitted, that the South-Sea annuities, of 
which ſhe was paſſeſſed at her death, amounted to no more than 
21571. 128. 14. the queſtion was, whether the deficiency ſhould 
be made good out of the refidue. 


The next upon this part of the will; Jem, I give and be- 
« queath unto the two ſervants, that ſhall live with me at the 
« time of my death 100/. new Soutb-Sea ſtock to be equally di- 
« yided between them.” In fact the teſtattix had but two at the 
time of making the will and afterward took another, who lived 
with her to the time of her death. e 


Sie dane Clarke. 


If there was a neceſſity for an immediate determination upon 
the firſt queſtion, it would be attended with ſome difficulty; for 
the firſt words import a preſent veſting immediately on teſtatrix, 
becauſe otherwiſe there could not be an equal diſtribution; George 
Randal could not know, how'many children he might have: the 
ſabſequent wards refer to future events and contingencies, and 
contradict the deſign of a preſent veſting. But the fame children 
exiſt at the making the will and death of teſtatrix; and it will 
be time enough to determine upon the meaning, when any of the 


ume let the 500/. ſtock be transferred by the executors ſubject to 
the truſt and purpoſes of the will. eee 


wife's property from coming into the huſband's hands; to which 
Vol. II. 7 D purpoſe 


{her this was to be conſidered as a legacy merely of quantity, ſo 


of teſtatrix at the time of her making the will, though not 


The next concerning 241 3 J. 135. given by the will to ſeveral 


contingencies require an application to the court. In the mean 


561 


| As to che 20e . if a proper caſe was laid to warrant what is Baron and 
indiſted upon, the court would without difficulty take care of the eme. 
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| Huſband, ſu- purpoſe ſeveral caſes have been. In general where. à huſbent 
ing for wife's comes into court for the wife's FI or any thing he claim 


* tt, | 7 p —_— ” — 
make a keule- in her right jure mariti, he is 0 


ment. the court, and make a ſettlement or reaſonable- proviſion out of 

-be intereſt. that. Various inſtances have been, where the wife has inſiſt 
voprovided : huſband ſhould have nothing; the court has not thought itſelf in. 
otherwiſe if he powered to take from the huſband the wife's fortune, ſo long x 
. willing to live with her and to maintain her, and no rea 
for their living apart; even where the huſband will not come in 
before the Maſter, the court will not go ſo far as to do any thing in 
_ diminution of the huſband's right, ſo as to take away the produce 
from him, or prevent his receiving the intereſt ; but conſtantl 
| where he maintains the wife, accompanies the direction for 
1 a fuſpenſion with payment of the intereſt to the huſband: 
* it is otherwiſe where he leaves her unprovided ; Colmer . 
Culmer by Lord King. But more particular y.in' Watkyns v. Va. 
 kyns, Dec. 10, 1740, where exactly like this caſe the huſband 
was gone abroad, and left his wife unprovided for, the court lid 
hands on the money, which was in the power of the court, aud 
directed payment of the intereſt to the wife, until the huſband 
returned and maintained her as he ought. Here no one appears 
for the huſband. The wife is a defendant ; and her anſwer i; 
x not replied to; ſo no proof can be of that fact of the huiband's 
< | being abroad to warrant the court to give ſuch immediate di- 
| rection. All I ſhall do therefore, will be to direct the Maſter 
to anquire, whether ſhe has been deſerted by her huſhand with- 
out a maintenanee, and whether he has made any and what {et- 
tlement or proviſion for her; and in mean time until ſuch repon 
made it will be under the power of the court, and ſhall be tranſ. 

ferred ſubject to further order. e 


liged to ſabmit to the terms of 


142 f * 


>» þ 7 
9 


As to the Eaſl- India bonds, it will depend partly on the wl 
and codicil, partly on the fact of only one being found, and 
Cited ante ip partly on what was laid down in Perſe v. Snabling. It is very cer. 
n tain, that in this, as in every caſe, vhere this queſtion ariſes, Fl 
19, 1749-50, Can only ariſe, where 8 there is A lufficiency:;, and :there is in the 
preſent caſe. The words are general; and it is very material a 
a circumſtance, that no pronoun poſſeſſive is added to the de · 
ſcription of the annuities; which is the more ohſervable, begaule 
the teſtatrix in the two legacies immediately preceding adds in 
of terms that very expreſſion my. If it happened accidentally to be 
Legacy of wems Sry. ep. 00 Ppened 2 Sr 
4ool. Eaſt In- omitted in the will, which might have been ſuggeſted, it jit.de- 
bas ea 4 pended entirely on the will, yet in the codicil, where 
© ws recites the will, ſhe has not added the word y, as ſhe has to 
<eath.: not a the two preceding legacies. It is remarkable, that if they &- 
en off iſted at the time of making the will, and ſhe had fold them po 
quantity, and 3 LEE "I 1 4b"! [ON GRAM eee 
ſupplied out ob . | 
the reſidſe, 0. 
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5 z making the codicil, ſhe muſt have taken notice of that ademp- Intereſt from 
bloß, us the has of the Exchequer orders, and ſubſtituted pecuniary * or after 
gates; it is impoſſible, if that had been the caſe, to give a rea- death: if "0 
ſon hy the ſhould not have taken notice of it, and done the cifick, from 
ume to one as well as the other. The want therefore of the ex- de death. 
prefſion 1 in the will is ſtrengthened, by what appears on the 
ice of the codicil; which makes a ſtrong argument againſt thoſe, 
who contend, it was a ſpecifick bequeſt; for it was the diſtinction 


in Perſe v. Snabi ng which diſtinction was fully cftabliſhed in Swinb. ee 
(though he ſometimes contradicts himſelf) but it was eſtabliſhed 474. 
in other books, The Digeſt, Fuft. Inſt. and Miſinger's Comment; 

which 1 ſhall only allude to. It is ſaid, that it is to be preſumed 

ſhe had this property at the time of making the will; becauſe the 
other legacies are ſomething in ſpecie, which ſhe had as part of 
her property at the time of making the will: but this fact does 
not Warrant the inference, however it happens. It is not to be 
preſumed, that, becauſe moſt of the other legacies did exiſt at 
making the will, this ſhould be of the ſame kind; for if that 
prevailed,” at was the very caſe of Perſe v. Snabling, where that 
vas not of weight. There the teſtator had the identical ſtock ex- 
iſting in his name at the time of making that will; The Maſter 
of tbe Rollt made an equal diviſion among the legatees upon a ſup- 
| — an intent to give but one: Lord Chancellor was of a dif- 

nt opinion, and did, what is contended for on the part of the 

legatte here, that it ſhould be purchaſed out of the reſidue. I 
owt Tam not the leſs ſatisfied with the preſent opinion conſi- 
deting\the nature of the reſiduary bequeſt : though it is a very 
good and uſeful charity. It is very different, from what it would 
aye been, if the conſequence of taking this out of the reſidue 
was to fall on any ſingle perſon, It is ſuch a loſs, as will be con- 
tributed to by an indefinite number. Though that would not 
mute the 'Court to determine it a legacy of quantity without 
other eireumſtances, yet the court is not ſorry, that there are 
fuck This then is not ſpecifick, but a bequeſt of quantity; and 
to be made good out of the perſonal eſtate of teſtatrix by a pur- 
chaſe by the executor of 4 Eaft-India bonds. Let the Maſter 
compute the intereſt, which theſe bonds would have carried from 
a year after death of teſtatrix, becauſe I conſider them as a be- 
queſt of quantity only; for if they were ſpecifick, it would be 
em che geath; and though one bond happened to be found 
ater her death, that I confider only as accident; and then it would 
be abſurd, that it ſhould be in a different way from the reſt. 


As to the South-Sea ſtock or annuities, theſe according to the 1 
rue ſenſe and conſtruction of the will are ſpecifick bequeſts; and parccls, ſpe- 
laſt is a ſpecifick parcel to the coachman as part: of a greater cifick; and a 


ſum N ie . deficiency in 
. ſtanding in name of the teſtatrix. None of them are inde- he um 20 


pendent, made good 
out of the ce- 
ſidue. 
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pendent, but all connected from the original bequeſt of the 
firſt portion of Souib-Sea ſtock to the laſt; which ſhe compu- 
ted to be a reſidue, though erroneoully ; they are connected by 
this laſt being given by way of remainder; and this is only a ſpe- 
cifick bequeſt of ſuch an identical, individual, thing, as the te. 
ſtatrix apprehended ſhe: had. It is material, that there is 3 
direction to her executors to ſell and convert part of it into mo. 
ney; which direction it is impoſſible ſhe could have given, if 
ſhe meant, part of this ſhould be purchaſed out of her perſonal 
eſtate: that was a vain circumſtance, and was laid hold of in | 
Tub. 152. ton v. Aſbron; which is in point; where the court put it upon 
i the deviſe of a real eſtate, | which the teſtator had not; the dey;. 
ſee could not come to have it made good out of the reſidue, it 
muſt take its fate. There are indeed inſtances, where teſtator 
had an eſtate, he was in poſſeſſion of at his death, and deviſed it 
to A. who enters, and is evicted, the court has been of opinion, 
he ſhould have an equivalent; but that was under particular circum. * 
22 July 1742. ſtances, which are not here; like the caſe of Coventry v. Careu, N 
where an eſtate given to be exchanged with a college; the col- 7 
lege would not exchange, though a beneficial one; and the heir 5 
at law infiſted, that as the deviſe could not take effect, it was 1 
; lapſed: but the court conſidered, that as the deviſee could not * 
have the thing deſigned, he ſhould have the thing in lieu. There 
are inſtances therefore; where the court has done it; but in ge- | 
naeral a deviſee cannot come and infiſt, that ſuch a thing ſhould th 
be made good out of the eſtate of teſtator. The deficieney there- the 
fore ought not to be made good out of the reſidue ; but the lob to 
. muſt be born in 1 the ſeveral perſons intitled according 5 
to the proportions deſigned for them, to be ſettled by the Maſter, 6 
| "£74 11 FS, A "y EI © FITS | * [BE HO . obj 
Legacy to the As to the ſervants: ſuppoſe the teſtatrix had four ſervants, and 8. 
two ſervants had ſaid . I give to all the three ſervants living with me at my My 
2 Frogs death, I t ink all the four would be: untitled: to a ſhare; the aW 
death. A indefinite word a would have warranted the caurt te have rejec- x 
chird ken ted the word three as repugnant; for the ſeems to me to have had no 
intitled. The particular perſons in view. Here, if theſe three ſervants had leſt 11. 
word #0 re- her, and the had taken two or three others in their room, thoſe It 
. perſons. would have excluded the others before; becauſe WW obſc 
for uncertain- they anſwen in general the deſcription. of the perſons ſhe deſigned BW zl 
95 on lese, that bounty for. Then by analogy of reaſon it thould be ſo n tobe 
do the thee? this caſe; the words, the tuo, being as inconfiſtent, as in the cat proc 
children. I] put the word: all, Cc. Ut res magis ualeut it muſt be determined WW fine 
3 in that way, otherwiſe the bequeſt is void for uncertainty; be⸗ x] 
all inticled, cauſe it is impoſſible to diſtinguiſh which two ſhe meant, But Sou 
ſthere is a caſe running guatuar pedibus with: this; Tomkins v. Tan- I wn 
kins in 1745 ; where teſtator gave to his fifter 500. and to het bur be 
_ three children 500. each, in. fact ſhe bad: faur children. . * | 
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gold Wers as indefinite, and intended to take in all, as if be had 
Cid all 575 fefter's chilar en'; and the parties were diſpoſed to let them 
n. Lord Chancellor ſaid, if that had not been agreed, his opinion 
would have been fo; and relied much on that argument, that 
otherwiſe it would not be for the benefit of the perſons contending, 
ab it would tend to give the legacy to the reſiduary legatee. Living 
wich her at the time of her death is the circumſtance of her bounty; 
and if ſhe had taken two. more, I ſhould think upon the aforeſaid 
ceaſoning it would be diviſible among the four. 


Pit verſus Cholmondeley, July 30, 1754 Caſe 194. 


N- exceptions to Maſter's report the general queſtion was, Account. 
whether governor Pit in his life-time received any and what Ou: pre- 
{uisfaion for 20007. South Sea ſtock, mentioned in an account in #424 on be 
| ö 18 | | party having 
1726. between him and his fon Lord Londonderry; which 2000 l. jibery to fur 
it was admitted, in ſome ſhape governor Pit was intitled to a ſatis- charge and 
faction for, either in | ſpecze or money, as it was part of 6000 /. Ny. 
deut Sen ſtock included in a contract entered into between Lord 
Londonderry and Mitford and Mertins Bankers in Lombard Street, 
RAY contract governor Pit was intitled to one third. | 

The Maſter by his laſt report on a reference ſtated his opinion, Difference 
that ſatisfaction had been made, and the particular manner in which between that 
that atoſe, by a transfer of ſtock by the order of Lord Londonderry * 2 
to governor Pitt ia 1722, count. 


11114 
4. ” 4 


1 


To this way of the Maſter's accounting for ſatisfaction ſeveral 
objections were made as impoſſible or highly improbable, and two 
exceptions taken by the plaintiffs ; one of which encountered the 
Maſter's way of accounting for this tranſaction; the other ſet up 
a Way of the plaintiff's own. F: 


| Lox CHANcELLoR. 


1tis certain, that upon this queſtion ſome things appear dark and 
obſcure; as they muſt in the nature of caſes of this kind, which 
arlſe on ſuch a tranſaction, particularly in 1720, when they come 
to be examined after ſo great a length of time: but the court muſt 
proceed on ſuch evidence, as ariſes on the facts: and Il am of the 


* 


ame opinion with the Maſter. 


Some general obſervations are to be made by way of poſlulatum. 
am not now upon a queſtion ariſing on an open general account, 
but barely upon a liberty given to the plaintiff to ſurcharge and fal- 
l. The onus proband! is always on the party having that liberty; 

Vor. II. = = 
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for the court takes it as a ſtated account,” and eſtabliſhes it; but i 
any of the parties can ſhew an omiſſion, for which credit ought to 
be, that is a ſarcharge : or if any thing is inſerted, that is a wr 
charge, he is at liberty to ſhew it, and that is falſification : but 
that muſt be by proof on his fide: and that makes a great gig... 
rence between the general caſes of an open account and where only 
to ſurchaſe and falſiſy, for ſuch muſt be made out. Now this i 
not only after a great length of time, but alſo after a number 9 
accounts ſettled between the parties; which adds conſiderable 
ſtrength to the objections made on the part of the defendant (exe. 
cutor of Lord Londonderry;) becauſe after ſuch a variety of account 
ated, and fo often under conſideration, it muſt be a ſtrong caſe 
laid before the court to falſify, Another thing, material in a 
theſe caſes, is, that this is a liberty to ſurcharge and falfify the 
ſeveral ſtated accounts between perſons of great ability and capaciy 
and very great experience in that way. It is not like a liberty to 
ſurcharge and falſify an account (which the court often does) ſtated 
between a guardian and ward juſt after the ward come of age, or 
between perſons one of whom is conuſant of the ſubject matter of 
account, the other not, or not in ſuch a degree; in which the court 
will take it with a latitude, and make that the ingredient : here 
the parties were on a par, great and equal {kill and knowledge on 
both fides, and therefore the court expects clear evidence, before 
they will make any variation. CIC 


After theſe general obſervations conſider the evidence. In 172%, 
a great contract was entered into by Lord Londonderry by a tran(- 
action of 6000 J. South Sea ſtock at 500 J. per cent. which was pur- 
chaſed by him at that rate and amounted to 30,000 J. under a con- 
tract to be reſold to Mitford and Mertins for 32,400 I. This con- 
tract was not performed on the part of Mitford and: Mertins, who 
broke; and it was not to be expected, their affignees ſhoull, 
Undoubtedly under this contract 20004. was brought to the th 
of governor Pit, who muſt have ſatisfaction for this in ſtock dt 
money: and certainly unleſs ſomething ariſes from the facts and 
tranſaction in the cauſe, which can take off the force of that transſe, 
and make it not applicable, it might be applicable to that ſum, 
though not mentioned eo nomine. Was it ſo, or not? It is ſaid fir 
the plaintiff, that this is contrary to many things appearing in tht 
cauſe; firſt from the anſwer of Lord Londonderry in 1728. after b 
father's death, wherein he does not pretend, that he had made f- 
tisfaction to his father for this contract, but ſtates it as a thing thel 
depending, and that a ſuit was depending with Migford and Meri. 
Certainly it was not finally ſettled and full ſatisfaction made. The 
aſſignees inſiſted, it was an uſurious contract; and I believe, tif 
Jury found pretty favourably, in finding it was not. T he greatck 
part certainly remained till. to be ſettled : it is ſaid, — 

a 1 — 8 5 . 


in the Time af Lord Chancellor Hazpwicke. 557 


could not have been made; becauſe if it was held an uſurious con- 

tract, and the aſſignees had prevailed, that would have reſcinded 

de Whole: but as to that, this ſum was at home. Suppoſe the 

aſſignees prevailed, and the court held this an uſurious contract, and 
conſequently that Lord Londonderry could not have had a decree, 

and the aſſignees had brought a bill to have that decree : the court 

would not have decreed a refunding, which is contrary to the rules | 
of the court in every inſtance. This court does not relieve againſt Uſariops con. 
an uſurious contract to make a man loſe his principal as well as in- word . 
tereſt. But however that be, this is ſaid to be contrary to the na- ul 
ture of the tranſaction, and Lord Londonderry's own bill againſt intereſt. 
Mitford and Mertins, wherein he ſays, he attended on the day, and 

had Mitford and Mertins called, and, they not appearing, he ſold 

this ſtock ; ſo that the ſtock being ſold could not be transferred to 

Pit, as the Maſter ſays. But I am clearly of opinion, that Transfer of 
this allegation in the bill was nothing but a colourable ſale, in the Change Alley 
manner as thoſe things were tranſacted in 1720, the mere common on colourable 
courſe of proceeding ; ſo that I want no evidence of that; and fle given 
af this had been in queſtion in 1720. or 1721. a man would 29: Sag" 
laughed at, who thought this a real ſale. That was a tranſaction, jultice, 

they had eſtabliſhed in Change Alley, to which courts of juſtice 

gave way, (though Holt has ſaid, he would not ſuffer Change 

Alley to give law to Weſiminſter-hall), Where a contract was for 

delivery of ſtock at a diſtance, they came on the day, and ſtaid 

until the laſt period of time of doing the act, making the transfer, 

then had the buyer called to come in and accept the ſtock, other- 

wiſe it would be fold. In ſome inſtances perhaps they might make 

a real ſale: but if not, they had it transferred at the price to ſome 

perſon for them. The ground, they went on, was, that there 

was occalion to alter the property of the ſtock ; for otherwiſe, if 

the ſtock remained in the hands of the vendors, it might have riſen 

again; and then if the ſtock bargained for remained at home with- 

out alteratipn of the property, the buyer would have ſaid, he would 

take the ſtock, and pay the money. But I do not go barely upon 
ſpeculation. and memory, but think Lord Londonderry's bill clearly 

ſhews this to be the method and conſtant uſage. There is then 

no contradiction between this ſtated by the Maſter and the fact ſet 

forth by Lord Londonderry in his life; and there is not ſufficient | 

ground to ſurcharge theſe accounts with that ſum, or to fay this 

Was an error; and if I ſhould do fo, I ſhould make the ſtrongeſt 
preſumption of ignorance in theſe parties, that ever was made, I 

lay weight principally on this, that what is called a ſale, is only 
colourable, and that this 6000/, remained at home, and was to be 
accounted for. In theſe accounts governor Pit, who appears to 


have uſed great caution in his affairs, could not have paſſed this 
Over. 


The exceptions muſt be over- ruled. 
f Hucks 
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c̃. ce 195. Hucks ver /s Hucks, July 31, 1754. 


5. * Pho * 2 R Maſter of the Rolls for Lord Chancellor. | 
1 3 . | 5 2 
3 | Son not in V articles before marriage, Joſeph Hucks covenants, that if he 
| | om —_—_— ſhould beget on his intended wife one or more fon or ſons, he 


eſtate tail, would ſettle lands of 200 J. per annum to wife for life for a join- 

3 ture, and afterward to truſtees to preſerve contingent remainders 

3 | for the firſt ſon. begotten on her body, and to the firſt fon of fuch 

| firſt ſon, with remainders over, but with power to the huſband to 
receive the profits during his life. | 


In marriage He left one ſon by the marriage, the preſent plaintiff; who wy 
ances a decreed an eſtate tail in the lands to bg purchaſed. Even if the par. 
ſon, and to ties had deſigned an eſtate for life, it ought not to take effect; as in 
W 2 point of law a ſon not in being cannot be conſidered to take a leþ 
an eftate nil intereſt than an eſtate tail, when he comes in being. Humberſim's 


to firſt ſon. caſe, 1 Will, 332. | 5 


| But lands purchaſed by the father were conſidered as a fatisfic- 
tion pro tanto, and part- performance. 


Note; A caſe was cited upon the will of the Duke of 
Marlborough, the drawers of which did not attempt to 
make the ſons, who were to be born, tenants for life, but 
inſerted a power in the truſtees to reduce the eſtate-tail to 
an eſtate for life, upon a tender to the truſtees by the 
tenant for life after he had a ſon; which was long a queſtion, 
how far that was good or not; and Lord Chancellor called 
in the aſſiſtance of the judges, and thought it going a great 
way toward a perpetuity : but upon the death of the Dutchels 
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Caſe 196. 


Charge by RANCIS NICHOLS by will charges all his perſonal 


hot”: . 8 V. eſtate with debts and legacies; and ſo much as the perſonal 
ons is Bl of eſtate ſhall fall ſhort to anſwer and pay, he charges all his meſſuages, 


perſonal for lands, and grounds in Durbam with payment thereof in aid of the 
 debis and le- perſonal eſtate, and directs the perſonal to be ſold. By a ſubſequent 


Ade by clauſe he gives a particular farm to be ſold for payment of his debts 


ſubſequent. and legacies; and by another clauſe deviſes all his real eſtate lo 


deviſe of a 22 | : 
ee part charged and chargeable to truſtees to receive and take the firſt to 


for that pur- years profits, that ſhall ariſe and become payable out of his eſtat 
e poſe, ; without 1 | 10 
negative f 

wol ds. ; i 
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n Durham, for payment of his debts and legacies, if the perſonal 
eſtate proved deficient, and to the maintenance and education of his 
nephew in ſuch manner as the truſtees ſhall think fit, and no 


more. 


It was inſiſted, that only that particular part and the two years 
rrofits were charged, the generality of the firſt charge being con- 
-ouled and reſtrained thereto expreſſſy. ; 


Lok Db CHANCELLOR. 


Upon all the rules of charging for payment of debts the 
whole truſt eſtate is ſubject to payment of debts and legacies: the 
firſt charge of the perſonal eſtate there with was unneceſſary. Af- 
terward there is a full and compleat charge on the real of ſo much 
2s the perſonal proved not ſufficient to ſatisfy. It muſt be ſome- 
thing very ſtrong in the will to reſtrain that charge to a particular 
part, and go no further. If it reſted on the clauſe, which gives the 
farm, would the expreſs direction of the will to ſell a particular 
eſtate toward payment of thoſe debts and legacies, that the perſonal 
eſtate was not ſufficient: for, afford a negative implication, that no 
more ſhould be ſold ? Certainly not; for there are ſeveral caſes, 
where there is a charge of the whole eſtate for payment of debts, 
and afterward a direction that a particular part ſhould be fold ; that 
has been taken only to be a declaration of the intention, that that 
ſhall de firſt applied. Then the ſubſequent part is no more, than 
what is done by the former clauſe, taking out a particular part; 
as one was of the inheritance, the other the profits. If indeed 
negative words were added, it cannot go farther : but I take thoſe 
negative words, and no more, to be applied to the maintenance. 
There are ſeveral caſes of a general charge by words not near fo 
ſtrong as this, and a deviſe afterward of a particular eſtate for that 
purpole, yet that was not. ſufficient to reſtrain it. That was the 
caſe of Lord Warrington v. Booth. This general charge then ſub- 
liſts; and I cannot make any other conſtruction. 


Woffington verſus Sparks, Auguſt 2, 1 751. Caſe 197. 


e At the Rolls, 


| et the 
T HE plaintiff joined as ſecurity for another in a bond for the Bonds. 
payment of 1 50 J. lent by Sparks, and now brought a bill Afignment of 
againſt both, that the obligee might either put the bond in ſuit 8 = 
againſt the principal, or aſſign over the bond to the plaintiff, that = % is of 


9 ; no uſe; as 
— 0 principal may plead payment to action in name of obligee; but caſe lies, or perhaps indebitatus 


Vor. II. 7 the 


570 
the plainti® might do it; ſuggefling that the oblige bad. refuſed fo 


co: obligor in the bond paid it off, the. principal might take ad. 


the plaintiff in the name of the obligee, as it muſt be. There |, 


as a preparation for payment of the money. But it is faid, though 


might be; I believe there might be an injunction (as it has been 


5 


— 


to do, when the principal was declining in his circomſtances. 
Sir Thomas Clark. 8 


The affignment would be of no uſe to che phibtiff, for if dr 


tage of that, and plead payment in bar of an actton inflituted by 


no doubt of that; becauſe the bond was given only for the Payment 
of one ſum of money, and, when once ſatisfied to the obligee, is 
Fwnttus officio. There was a caſe of Gummom v. Stone, 7 Dec. 1749, 
upon that very point of the neceſſity ot non- neceſſity upon the oblipes 
to aſſign to the plaintiffs, repreſentatives of a ſurety in the bond, 
who had tendered the money. 75. was there cited: . 
Attorney General laboured it e ingly for the plaintiſſt; but 
Lord Chancellor held, that the aſſignment was not to be inſiſted on, 
becauſe it was quite an uſeleſs thing, That was accompanied with 
the ſtronger circumſtance of a tender: here there was no fuch 


this is ſo in the caſe of a bond, a judgment would have been df. 
ferent : conſider how that is. Suppoſe execution had been offered 
to be taken out upon that judgment; if that judgment was entered 
up after the money was paid, no doubt but that the King's Bench 
would have ſet it afide; I mean, a judgment entered up in conſe- 
quence of a motion for liberty to enter up judgment on a tale bond 
by the obligee after ſuch time as be had received the money. But 
taking it the other way, that the money was net paid, when the 
judgment was entered up; if execution were offered to be taken 


out upon the money's being paid afterward, it is allowed relief 


ſaid) upon a bill here: but that brings it, to what is now the que- 
ſtion : for the plaintiff. is now juſt in as good a condition, as ſhe 
would be then, being now plaintiff, and having filed a bill againſt 
the obligee and her co-obligor. But it does not reft there: the 
plaintiff had no occaſion for this circuitous way ; for ſhe might have 
paid the bond, and had the remedy in her own hands; for though 
it might be a doubt, whether or no a general indebitatus aſſunpit 
would lye upon the implied contract for the ſurety, who had paid 
the bond, to recover the money back again from the principal, 
there is no doubt but that, independent of that queſtion, a ſpecial 
action upon the caſe muſt always remain, if a — pays money 
for a principal on a bend, having no counter bond. One remedy 
or the other was in her own hands: conſequently the lacheſs was 
her own. There is not a ſufficient ground to relieve the plants 
upon any other than the common terms, againſt the penalty, as tif 
defendant is in the caſe of a common creditor. | The 
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| The phintiff reimburſed her coſts againſt the co-obligor. 


© Wortley verſus Birkhead, Aug 3, 1754. Cale 998 


A Decree had been made in 1748. im a cauſe, wherein the now .. 
H -plaiptiff and defendants among other creditors were plaintiffs, brancer may 
for the ſale of the eſtate of one Manaton. The Maſter was directed pendente lite 


to inquire into the priority of the demands. The plaintiff bought pig and vain 


in an iacumbrance in 1694. and made A claim befor E the Maiter tO a preference 
have it tacked to his mortgage, and thereby to be paid before the to a ſecond, 


defendants: the Maſter refuſed to make any report as to that 12 
whereupon the plaintiff filed this bill. wird: but 
| A not if done 


after a decree 


A Demurrer was put into ſo much and to ſuch part of the bill, and direction 
u ſought to have a ſatisfaction for the money claimed by the plain- to ſettle the 
tif to be due under the ſecurities in the bill ſet forth in preference Pos: 
ta defendant's mortgage. y 


open a door 
bn to colluſion 


r defendants. The demurrer is for want of equity in the bill, nns. 
which-is of a new kind; an original bill to alter a direction under 

i decree between the ſame parties. That never is allowed, unleſs 

ſon rund. The opinion of the court in one decree cannot be varied 

by original bill; nor can the decree be affected but by ſuch pro- 
terdings, as will alter the decree itſelf. Upon error in the decree, 

apparent or newly diſcovered, there may be a proper bill of review: 

or if it is not inrolled, there may, according to the practice now 
eſablſhed by Yaur Lordſbip, be a ſupplemental bill in nature of a 

bill of 'review, and 8 to rehear at the ſame time; which 

nan improper bill of review : but then if altered, the whole pro- 

grels- is altered. Either the matter is or is not concluded in the 

farmer decree, and either way this hill is improper. Upon a motion 

made. for an order that the Maſter ſhould be directed to receive 
edence"of this new diſcovered deed, Your Lordſhip refuſed it, 
winking it a new attempt, leaving it before the Maſter, to whom 
the queſtion of priority is properly referred ; and upon exception to 
the report it will finalſy come. They maſt firſt get rid of that de- 
ce dy:ſome of the ſaid methods; not by an original bill to vary 
the right as it Rood then, by ſomething afterward ; and it is not 
ke diſcovery. of that evidence, which if then before the court, 
there would have been a different decree. But upon the merits ; it 
neuer bas been held, that a ſubſequent mortgagee after a decree, to 
which he is himſelf a party, can take in a prior 4ncumbrance in order 
to ſhut out a meſne incumbrancer. That would be attended with 
Feat fraud and confuſion, and there would be no end of it; for then 


if ay ather perſon got a deed of a prior date, he might bring a 


new 
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new bill, and overturn all. The rule is indeed eſtabliſhed in Mer 


v. Lee, 1 C. C. 162, and 2 Ven. 337. that à third mortgagee miph 


take in a prior mortgage or judgment, and exclude the ſecond: but 
it was a hard rule, and has been doubted of by ſome. judges: and 


765 though it is eſtabliſned, yet ſeveral diſtinctions ont of it have been 
made, laid down in Brace v. Dutcheſs of Marlbrough, 2 Will. 491 


But no cafe has gone ſo far as to ſet up a priority after a decree, 
Earl of Briſtol v. Hungerford, 2 Ver. 524. beſide no legal advantage 
could be gained; for it is above 60 years ago, oo 


Fur plaintiff. This aroſe incidentally. before the Maſter, and not 
appearing at the time of the decree, there may be a ſupplemental 


bill thereon to enable the court to do compleat juſtice : there is ng 
report, nor decree figned and inrolled. As things ſtood at the de. 
cree, the plaintiff was a prior incumbrancer under a mortgage in 
1726. for the deed in 1724. which the defendants have fince brought 
in before the Maſter, did not then appear 3 it was only recited: in 


_ their deed in 172. and no relief was prayed under it. The cott 
directed the Maſter to ſtate the priority of the incumbrances, and to 
Inquire whether there was ſuch a deed in 1724. not determining aty 


thing; and therefore the Maſter could only report in purſuance of that 
direction, and leave it to the court to judge upon it; ſo when that deed 
in 1724. was diſcovered by the defendant, and brought before the 
Maſter, they thereby gained a priority againſt the plaintiff;"who, 
not having the leaſt notice of that deed at the time of lending hi 
money, began then to look about for an older deed, which he tad 
no occaſion to do before; and, having found this in 1694. took'it 
in to protect himſelf, and produced it before the Maſter, who 
would only report as to the deed in 1724; and the plaintiff, pot 
prevailing in the motion, his now taken this as the only method to 
have juſtice done. Whoever has the merits,” it is not proper to cl 
it ſhort by demurrer. A purchaſer for valuable confideration with. 
out notice is regarded in the moſt favourable light, The facts in 
the bill muſt be taken to be true: the ſtaleneſs of this prior-incum- 
brance is no objection; for the court will not by preſumption, thut 
it is ſatisfied, aſſiſt againſt it. The rule is admitted, and, though 


looked on as a'hard caſe, was determined on principles of equity; 


which if varied, there will be no knowing where to go. Here the 


| plaintiff has regained his priority; and the law does not - ſtop an 


where; for wherever it can be done, a court of equity does net 
impeach it; for though the legal eſtate has been got minus juſt, 
yet the law and equity will prevail againſt equity; or, where equi! 


is equal, the law ſhall prevail. Marſh v. Lee, and 2 Ver. 29, 


59+ The queſtion then is, whether the plaintiff has loſt that pr- 


ority by not getting it early enough? It is only an interlocutory de 


cree to ſee, how the priorities ſtand at that time: that was the ground 
of the Maſter's not allowing the plaintiff to come in; becauſe 4 
47775 * 
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len upon the land, it was not ſuch in the plaintiff, as could at the 
ime of the decree be taxed. Until A final- decree there is no judg- 
ment. An interlocutory judgment in a bill for diſcovery of aſſets 
; not pleadable, not affecting until it comes to be final: for a judg- 
ment to account 1s only interlocutory ; and cannot be uſed as a 
vdgment. 80 in the preſent caſe; if the plaintiff get a priority 
before judgment, that equity is got, which always is allowed; and 


the legal eſtate is ſuch, as can be tacked to it. In Ld. Briſtol v. 


Hungerford there was a report, and therefore probably a final decree. 
The plaintiff will have the ſame juſtice to have this done now, as 
when the decree was made; at which time if be had got it in, 
there is no doubt; and it is right to have an inquiry made on a new 
ft: but he could not bring a bill of review, as that would be pray- 
ing to have that part reverſed, which the plaintiff now deſires to 
ſtand, that priority may prevail. Suppoſe articles for a purchaſe ; 
2 dectee to ſee whether defendant can make a good title: if he can 
at any time before the report, it will be good. 2 Will. 630. The 
aw looks on theſe things to be at the time, when judgment is fi- 
nally to be given; and then the plaintiff apprehends, he will have 
a priority, from which he is not to be barred, 


Loxp CHANCELLOR. 


Two qveſtions come before the court by this demurrer. F irſt, 
whether the. plaintiff has that equity, he inſiſts on by his bill ? 
Next, ſuppoſing he has, whether he has purſued a proper re- 
medy ? N 12 ; 


The demurrer goes not to the whole bill; ſo that the whole 
matter-demurred to is not the plaintiff's having ſatisfaction out of 
the eſtate upon the judgment, of which he has taken an aſſignment; 
but to that particular point of ſatisfaction, the preference, he claims, 
to have the judgment tacked to his mortgage of 1726. ſo as to 
25 2 a preference in point of payment; and upon that this que- 
ion ariſes. 1 


As to the equity of this court, that a third incumbrancer having 
taken his ſecurity, or mortgage without notice of the ſecond incum- 
brance, and then being puiſuy taking in the firſt incumbrance, ſhall 
(queeze out and have ſatisfaction before the ſecond, that equity is 
certainly eſtabliſhed in general; and was ſo in Marſb v. Lee by a 


very ſolemn determination by Lord Hale, who gave it the term of 


the creditors tabula in naufragio> that is the leading caſe. Perhaps 
t might be going a good way at firſt; but it has been followed ever 
Ince, and, 1 believe, was rightly ſettled : but rightly ſettled only 
9 this foundation, by the particular conſtitution of the law of this 
Fountry, It could not happen in any other country but this; be- 
: Yor. II. A © Bohn ns cauſe 
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Notice; | 


ferent courts, and creates different kind of rights in eſtates; ang 
therefore as courts of equity break in upon the common law, when 


incumbrancer took in the firſt incumbrance pendente lite, all 


firſt does not hurt; it is the very occaſion, that ſhews the 
38 that by a lis pendens; one notice is in conſideration of this court x 


ſtrong as another. Nay actual notice is ſtronger than that implied by 


fpuiſuy incumbrancer, a party in a cauſe, and a decree made in thit 


where there are ſeveral incumbrancers before the court, a ſale d- 


and therefore direct an inquiry into the priorities. What are that 


happen, which muſt be cleared up after ward; and then, what w 
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cauſe the juriſdiction of law and equity is adminiſtered here in di. 


neceſſity and conſcience require it, {till they allow ſuperior force and 
ſtrength to a legal title to eſtates; and therefore where there 18 4 
legal title and equity of one fade, this court never thought fit, that 
by reaſon af a prior equity againſt a man, who had a legal title, th, 
man ſhopld be hurt; and this by reaſon of that force this court n. 
ceſſarily and rightly allows to the common law and to legal title, 
But if this had happened in any other country, it could never han 
made a queſtion ; for if the law and equity are adminiſtered by thy 
ſame juriſdiction, the rule, gu prior gt tempore potior e/t jure, muſt hol, 
This has gone ſo far, (ond the originap caſe was) that if a puj 
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ſhould have the ſame benefit; for in Marſh v. Lee there was 
bes pendens, yet was not the party affected with it; and fo, I take, 
in general it wauld be notwithſtanding: a' lit pendent; - becauſe the 
Fa upon which all theſe caſes depend, is this, that a man, 

ving notice of a ſecond incumbrance at the time of taking in the 


of it. It is only notice at the time of taking in the third, that wil 
affect him ; for then no act, he can do, will help him, Then! 
lis pendens is nothing but notice; and actual notice is certainly as good 


— +. oo . e . o wa zo c A, = 


a lis pendens; it will not therefore affect him. That was Marſb v. Le 
and the other cafes, which I agree to. But no caſe is cited, wherein 
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cauſe for ſatisfaction. of incumbrancers according to theit reſpedtire 
Prioxities, has taken in a prior to tack to his pugſny incumbrance, tha 
he {hall be allowed to make uſe of that in any other ſhape, that 
that original incumbrancer would be. I am of the ſame opinion 
as Lord Cowfer was in the Earl of Briſtol v. Hungerford in generi, 
and do think, it would be moſt riſchievous and pernicious, if tht 
court ſhould allow that doctrine of tacking to be carried to that ei 
tent. Firft, taking it upon the terms of the decree, all theſe decrees, 


PR. 


— 
> me 


reed, and every thing neceflary to be done to clear the eſtate i 
order to that ſale, proceed on this foundation; that the rights of 
the parties are to be taken, as they ſtood at the time of the decree; 


priorities? Such as they ſtood at the time of the decree : not that 
after ward the priority ſhall. be varied. The Maſter is only to in- 
quire, and that is into the condition it ſtood in at the time of mw 
king the decree. It is very different from the caſe put for the 
Plaintiff, of a decree to inquire as to a good title. Certainly where 
there is a contract for ſale of an cate,” difficulties to the title oft 


fa 
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(13d for the plaintiff; ſhall be allowed. But the terms of theſe de- 
crees Are. very different. Not to reſt upon the niceties of the words 
of theſe, decrees the ſenſe, reaſon, and juſtice of the cafe require it; 
for otherwiſe. where. an incumbrancer on an eſtate, which is af- 
ſected with ſeveral incumbrances, brings a bill for ſatisfaction of his 
incumbrance, and all proper parties, and has a decree for it as be- 


the incumbrancers are prior, others poſterior, to his; if it is al- 
lowed, that after ſuch a decree is made, one of thoſe defendants, 
who happened to be prior to him, ſhould convey to another defen- 
dant, | who was puiſay to him, it would ſhut out the plaintiff after 
the decree made, at which time the rights are to be conſidered. 
What would be the conſequence ? Nothing could lay a foundation 
for greater colluſion and contrivance between the parties, to exclude 


the, plaintiff; for then a man ſhall loſe his coſts by ſuch a pro- 
ceeding, the plaintiff baving a right to his Yobt, e intereſt, 
and;coſts according to the reſpective pres and that. is the direc- 
tion gf this decree 3 and here Was A 

then right to pay all that: but after that decree was made, two of 
theſe defendants may by colluſion give a third incumbrancer more 
than his debt (and it would be worth while to do fo) in order to 
exclude che plaintiff, who happens. to be a ſecond incumbrancer. 
It would; be carrying ſecurities to market in that manner; whereby 
the parchaſer of them ſhall not only ſtand in the place of the party 
ſelllng, but would acquire a new equity, which it would be miſ- 


to perſons. incumbrancers, who were not parties to the fuit, but 
who will, come in under the decree; for they muft come in upon 
and; ſubmit! to the ſame terms of that decree, though no parties; 
and, therefore this judgment-creditor of 1694. if they could not 
make a title without him, muſt have come in under the terms of 
the decree to receive a ſatisfaction out of the purchaſe-money, but 
ſhall not be ſuffered after this decree: made to aſſign his judgment fo 
as to give a new right to the aſſignee of it, not only to receiye his, 
but to increaſe that firſt incumbrance. That doctrine is contrary to 
the meaning of theſe decrees, and to the juſtice of the caſe, and 
would open ſuch a door for traffick and marketting between credi- 
tors, as would introduce miſchief, and therefore is not to be allowed. 
This is faid to be an interlocutory decree, and like, a decree guod 
computet : but why is it interlocutory ? It is the judgment of the 
court, and not in the nature of ſuch a decree, quod computet; which 
depends on a different reaſon, Therefore I never was clearer in 
opinion than upon this part of the caſe as to the general right. If 
the plaintiff can diſtinguiſh this from the caſes, that might be a dif- 
ferent conſideration; and that will depend on his manner of charging 
: but this is my opinion upon the general right. 


:ween, himſelf and the owner of the equity of redemption ; ſome of 


each other, than. ſuch a liberty would, and to the great deceit of 


ufficient fund according to his 


chiexous to allow; I mean in general caſes. This is juſt the ſame 


But 
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- CASES Argued and Determined 
But admitting the plaintiff may have this, or admitting it doubt. 
ful, and not proper to cloſe on a demurrer, the queſtion is, whether 
he has purſued a proper method to obtain thate I am of opinion 
he has not. Firſt, taking this as a general queſtion, it is a point 
the plaintiff might have come at under the former decree ; becauſe 
there is a direction to take an account of what was due for pring;. 
pal and intereſt upon all the incumbrances, and to inquire. into the 
priorities of them; therefore, taking it upon the general ſtate, he 
thould have come in before the Maſter, and faid, that, though ſub- 
ſequent to the decree, he had taken an aſſignment of this judgment. 
which ſhould be tacked to his mortgage, and therefore he had the 
priority. This queſtion of priority he might have brought before 
the Maſter, and that without any new bill, and then it might have 
come properly before the court upon exceptions: but the Maſter's 
opinion will not be a ground to bring a new bill. The utmoſt, 
Bill of review that could be wanting as to bringing à bill, would be this; if the 
muſt be on judgment- creditor muſt have brought a bill for ſatisfaction, then 
der the right perhaps the plaintiff ſtanding in his place might; but I do not ſee 
ol the party why the judgment · creditor could not, for it was an incumbrance 
brig Beg hovering over the eſtate. But I think it would be a bill in nature 
not known to Of a bill of review with ſupplemental matter; and indeed on looking 
him, at the over this it looks like a bill of that kind, (but there has not been the 
— leave of the court for'it,) for it is ſaid in the bill, there is a new matter 
diſcovered, What has he diſcovered ? Not a right in himſelf, but in 
another perſon : but that would not be a foundation for ſuch a bill af 
review; for the new matter muſt be new to ſhew that the right of 
the party, who brings the bill of review, exiſted at the time of making 
the decree, but was not known to him at that time. But this is: 
right in another perſon, who was not hurt by that decree: but has ſince 
taken an aſſignment of this judgment and prior mortgage, and that 
is new matter, but not exiſting at time of 'the former decree : and 
4 therefore I doubt, that will not bring it within the rule. The only 
thing, which can bring it within the rule, is, that in the former 
| cauſe this mortgage in 1724. was ſo charged, that the preſent plain- 
= tiff could not know, how far he was affected by it; for that they 
3 | ſtated it only by way of recital ; and that it did not appear, whether 
chat affected the ſame lands; and therefore the preſent -plaintiff 
might be mifled thereby, and prevented from helping himſelf and 
getting this tabula in naufragio, which otherwiſe he might have 
done. If there is any ground for that, it may create another conl- 
_ deration : but not on this bill in this manner: it might be by bil 
of review for new matter. The court has ſo far taken notice of 
that deed in 1724. as to direct an inquiry as to all the incumbrat- 
ces, and particularly whether any mortgage was made in 1724: 
preceding that in 1726. That inquiry was directed, becauſe that did 
not then appear: but when that inquiry is made, if the Matter 
1 4 | Ka finds, 
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ends, there was ſuch a mortgage, that mortgage falls under the 
-eftion in the decree to take an account of the ſeveral incum- 

brances : and therefore it is particularly taken notice of in this 

4 am of opinion therefore, that in the point of equity inſiſted 

upon it would be attended with miſchievous conſequences ; but 
there is any thing in that, they muſt come at it in another me- 

tod, and cannot by this bill. Therefore let the demurrer be 

allowed: 4) EE. . 


=, Kinſey ver/ius Kinſey, Aug. 3, 1754. | Caſe 199. 
LEA of a decree in a former ſuit as having determined the Decree not 
matter, wherein the preſent defendant was plaintiff, and the figned and in- 
7 plaintiff in his anſwer thereto inſiſted on the ſame matter, 1 
had charged by this bill; that there was a decree ni by de- 

fault, which was made abſolute upon no cauſe ſhewn. 


It was faid; this bill was filed before that decree and to have a G 
diſcovery ; that the decree cannot be pleaded, becauſe it was not to flop inrol- 
fipnedand inrolled; and the caveat was entered to prevent inrol- * 
ment, that the cauſe may be reheard, and both come on to- 


Lon CHANCELLOR. 


The great objection to the defendant is, that the decree is not 
Igned and inrolled. It is a matter of great conſequence to the 
proceedings in this court; for it often happens, that the court 
will not delay the original cauſe by reaſon of the depending of a 
croſs bill. Indeed in general the court cannot do it, unleſs ſome- 
thing appears to warrant it. So that the plaintiff in the original 
atten happens to get a decree : but the plaintiff in the croſs bill 
may by caveat ſtop the inrolment for forty days, petition to re- 
hear, and bring on both together. Then the queſtion is, whe- 
ther by the ſtrict rules you can plead that decree, that is not 
ſigned and inrolled? Vou may inſiſt on it by anſwer; but that is 
mother thing; this cannot be inſiſted on by way of plea. Let it 
for an anſwer with liberty to except, and ſave the benefit to 


the hearin g. | 


1 
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| Caſe 200. 0 Anonymous, Aug. 6, 775 . 


Pablick OTION for liberty to examine the books of the m 
— pot, M of Netberbury near Sarum, to prove the admiſſion of kr 
ordered to be plaintiff's anceſtor to a copyhold eſtate, which was ſaid to he 
ber nor books Purchaſed wich notice of plaintiff's title, and this admiſſion be 

| r ing neceſſary for the plaintiff's title. 


Lord CHANCELLOR. 


I have no authority to make an order to take copies of books 
of this kind except publick books, as court-rolls, Sc. If it is: 
queſtion between perſons, who are tenants of the manor, the 

court will make an order on the Lord or Steward to produce the 

court- books. Nay ſo far I will go, that if a book was aſcertained 

or ſhewn to me to be a court-beok or of the court- roll of the 

manor, and it got into the hands of another perſon, I ſhould 

take that perſon to ſtand in the place of the Lord of the Manor 
_ or his ſteward, and make an order on him to produce it; but that 

mmuſt be firſt ſhewn to be a court- hook: whercas here is a book 

in the hands of a private perſon, proved to be the contrary to: 
publick book. It would break through all ſorts of rules to grut 
it as to that. The plaintiff may file a ſupplemental bill, and 
make the perſon a party, and ſo get at it; but not in this ſum- 
mary way. =_— 


. Caſe 201. G Wale ver ſus King, Aug. 6, 175 4. 
2 M g. T 117 on the part 4 the huſband to diſcharge an 0f- 
ſaroty. of SY r a ſupplicavit on the part of the wife. i 
diſcharged, It was made on affidavits; and, faid to be more proper for friends 
falſity or con- to interpoſe than a court of juſtice. 
trivance. icy 4 255 | 


Lord CHANCELLOR. 


T think ſo too: but when it does come before a court of juſtice 
the court muſt go according to its rules. I never knew a writ 
ſupplicavit or rules for ſurety of the peace in B. R. diſcharged, 
unleſs it has appeared to be a mere contrivance and falfity; an 
then in a particular inſtance (or two, I believe) I have know! 
them diſcharged. The reaſon is, that they are for prevention; 
if therefore the parties conclude, they believe their life to be! 


danger, the court will not try theſe facts on affidavits on bat 
= p ; 7 : 
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Gdes in ſuch a caſe. It muſt therefore be ſome ſtrong caſe to 
ſhew, that it was a mere contrivance or falſity, that will be a ground 
to diſcharge a writ of ſupphcavit or rule of ſurety of the peace : 
but here the facts are not at all denied, and Fam to take care of 
he pen ho wears her if b in ng, fer dle 
err Sara in 


0 : 


trio N that depoſitions in the” croſs cane might be tv. 
1 tead on the account directed on the original caufe ; for N in 
though r 3 that does not vary the truth of read on the 


account, 


/ 3 1 ner 10 ant wet: 21 | 2 though the 
77018. and 1 Sola Wee 8 EY a —% * ' bill Was diſ- 
. Maſter of ide Noll granted it, ſaving juſt exceptions. miſſed. 

wp 3 oP . 4» Vr6 ' . : 
r parte Higham, Aug. 8, 17564 Caſe 204. 


TIUSBAND petitions, that his wife's fortune, near 1000/. The whole of 
1 ſhould be paid out of the bank to him. 'They had been 7 1 

married about half a year; the wife was lately come of age; and 1 — 

being preſent in court, was very defirous it ſhould be fo; and the not paid to 

huſband faid, he could make much more of it in the way of kuſband. 

trade of a»trunk-maker than to make any ſettlement of it upon 

his family | | TOR OV I 


Lord Chancellor ſaid, though he might do fo, he might alſo 
ſpend it; and would not ſuffer the whole to be paid to him; but 


let him have the greater part, the remaining 400/. to be ſettled 
on his wife and family. @= 


% 


"Kemp verſus Mackrell, Aug. 8, 1754. Caſe 204. 
N exceptions to the Maſter's report for allowing ſeveral . 
notes to be brought into the account by the plaintiffs, aſ- -— hy be 
lignees of - Cordavell a bankrupt, ſeveral iſſues were directed to try faid to be im. 
the validity of thoſe notes. They were all found forged after a 3 
trial of four days in B. R. | | | 


go into other 
| evidence, the 


| 8 x 4 verdict bei 
It was now ſaid for the plaintiffs, that whether thoſe exhibits deciire. 


ere true or falſe, there was other evidence, which made them 
Aunmaterial. | | . 
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Whether this is the caſe of agus 3 a BC, 
of a perſon ſuing in his own right, I muſt 7 by the ſame Vile 
When iſſues are directed either on hearing of the cauſe or on ex. 


ceptions upon facts of this kind, it is 9 taken to be de. a 

ciſive as to the fact directed to be tried, and as to the conſequence * 

of chat fact, unleſs it is a diſtinct conſideration; as Where there nl 

- was a double conſideration, whether the deed was forged Or n the 

and the conſideration, of equitable circumſtances. It is now ſaid, far 

that whether theſe exhibits are true or falſe, there is other ei eyi tat 

| dence which makes them immaterial. If the court ſhould now 80 tr 

into that other evidence, there would never be an end of things; 10 

therefore for the ſake of precedent I will not do what is noy the 

düepſired by the plaintiffs. The parties muſt abide by the defence ſor 

they ſet up; and if they ſet up a forged defence, they muſt ref fou 

upon it, and cannot afterward ſay, that piece of evidence is no- an 

thing to the purpoſe. | Therefore. I ſhall take this verdict, found of 

after ſo long a trial, to be conclufive upon all theſe Exceptions mul 

which muſt be all allowed in conſequence of the verdict; / and | BW th 

wio.ll direct all theſe notes to be cancelled: by aline-drawn through of 

them, and to remain in n the. Bande * the Mailer e * i 

ee, r ** | * Tr 
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Coft . Ws On the original 1 bill ian the 5 wr Ae father An ac- the 

the party, if count was directed, and coſts to the hearing given to him as well u ank 

not taxed: the plaintiffs; but his croſs bill was diſmiſſed with coſts. He died; Wi tif 

hard rule, and and an exception was now taken by the plaintiffs, "becauſe the we 

— Maſter had not atlowed them the coſts of at. diſmiffion. * on 
lowed; as 

| where a duty For Plaintiffs, the general rule was <td; that caſts Fn 80 

where our of a Perſonal injury, follow the rule of law, and dye with che du 

a particular ſon, and there cannot be a reviver for coſts: alone: but "hays fer 

fund, though court of equity follows that rule, it is allowed to be à very har ha 

norbin Sone. caſe, and there are ſeveral exceptions thereto : as where, ar fer 

are connected with the duty, or il there is any fund out of which Acc 

they are to be paid, tho' the party dies, ſtill cots ſhall be paid out, Wi th: 

of that fund. The reaſon of the rule is, that the 1 is at an che 

end: but here the decree ſubſiſts, and muſt be RO ny S I 

out, and the two cauſes are connected. | 8 

| | 

Four defendant... The croſs bill being difmilled with coſts is 4 Is: 

an end ; 1s connected with nothing elſe, and out of court à ori 

much as if it had been a ſingle bill only; and the whole. decree ful 

is pronounced in the original cauſe. Oy laintiffs might hare the 


gone before the Maſter for thoſe coſts. The general rule is ad- 
mitt 


in the Time 


ted, and this caſe is not within any of the exceptions ; and 


a | 
a there cannot be a revivor or proceeding for thoſe coſts not 


— duty before death of the party. 
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tos Cnaneztion 

0 be ſure the general rule is fo; that where a bill is diſmiſſed 
with cofts, and nothing is done by the decree but giving the coſts, 
nd nothing remaining to be done; by death of the party before 
he colts are taxed they are loſt: if taxed, there may notwith- 
ſanding the death be a proceeding for them againſt the repreſen- 
tive of that party. That is the rule of the court, and the di- 
ſünction upon which it is founded: yet it has been always ſaid 
to be a hard rule, and to turn on a very nice diſtinction, viz. whe- 
ther there has been a taxation or not. The right is as certain be- 
fore taxation as afterward. Wherever the court ſees a reaſonable 
foundation out of that rule, the court always allows it; and I 
am of Opinion this is one of thoſe caſes ; for wherever any thing 
of a duty has been decreed, there undoubtedly it is out of the 
rule; or Wherever coſts are given out of a particular fund, 
though nothing more is to be done, the court has taken it to be out 
of the rule. I determined it ſo in one or two caſes of late; and it Ante. 
is right fo to determine to anſwer the juſtice of the caſe. Here nee. Hay- 
is Cauſe heard on bill and croſs bill at the ſame time; the court * . 25 July 
makes an intire decree ; diſmiſſes the croſs bill with coſts, and Jobnſon v. 
then goes on to give the defendant coſts to the time of the hearing, . 
and that if any ſurplus remains, that ſhould be paid to the plain- 
tif in the original cauſe ; ſo that thoſe coſts given at the hearing, 
were to come out of that fund. The croſs bill is conſidered as 
one part of the defence: The court has ordered the defendant to 
pay coſts on one part of his defence, and that he ſhould have coſts 
on the other; then ſhould not thoſe coſts given againſt him be de- 
ducted out of thoſe to be given to him on the other part of his de- 
fence to the original bill? I am not clear, that the plaintiffs could 
have gone before the Maſter to tax the coſts given againſt the de-. 
fendant's father; for he might have ſaid, that there was a long 
account, and that coſts on the original bill were given to him, 
that therefore one ſhould be deducted out of the other, and that 
the plaintiffs in the original ſhould not proceed to recover thoſe 
colts giyen againſt him, and leave him to take his chance to re- 
cover thoſe given for him out of the eſtate, until the event of 
the whole is ſeen. They are therefore connected together. Here 
is a long account, and the croſs bill is part of the defence to the 
orginal. This brings it within thoſe caſes, where there is a 
fund out of which it is to come. I am of opinion therefore, 


the Maſter ought to allow theſe coſts, 
vor. II. 1 . Tudor 
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Caſe 205 


Debs 2 a Ae the hearing 22 Fuly laſt, the defet of farrender of the 


pybold, ſup- 
plied for wi. plied 
dow, children, 
but not for a; 
grand child, 
or natural 


| not; within the rule and g r auſtin of the teſtatar is not 
chilg 42 . 1+: Chis he $221 e e FIR 


t is ſupplied 
for creditors, 
where no o- 
ther real e- 
ſtate, and a 
general deviſe 
of real eſtate 
after a direc- 
tion to pay 
debts. 


br This was are ſed, it 1100 the intention of. the courts 
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| Caſe 206. 


Bankrupts. 


Merchants a- * 


broad draw 
bills on cor- 
8 for 
a particular 

purpoſe, and 
remit other 
bills to anſwer 
that: the cor- 
reſpondent be 
comes bank- 
rupt: thoſe 
bills remain- 
ivg unnegotia- 
ted muſt be 
delivered up 
by aflignees, 
or the money 
received by 
them thereon, 
to the original 
- ©Wners. 
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copyhold to the uſes of the will was directed to be ſup 

plied in favour of the widow and children; the court nw 
it need not be ſaid, they were unprovided, for the father wy 
judge of that: but that a grandſon or 18 Child has rs hel 


A petitioh Was 9 by the creditors to rectify the ni. 
nutes by extending the direction to them; the Will being "intro. 
duced with theſe general words, 1 will, that all my juſt Ir 
. funeral expences be paid and fattsfled. „ The teſtator left no — 
real eſtate; and therefore the deviſe will carry ee 
and be a charge for payment of debts in aid of the el, 
1 Ver. 411. 2 Fer. 229, 708; and Lord gon s — "and 

v. Mickleſton, 20 May tft,” where the words were, [vill 
debts and funeral expences be firſt paid and al 
«> 4 agel, and then followed A 37p 0 diſtinct deviſes of ln 


real eſtate, Urte See. 
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the hearing; d Chanceller ordered the defect of ſurtenie 


* not . 


"ic Dumas, 8 97 1754. 


Wo houſes of merchants were correſpondents, Pundit 10 
at Paris, Julian and Co. at London, and they had in generd1 
dealing between themſelves. During the courſe of that, and 0 
lon before the bankruptcy of Joh, the former drew hills d 
of age to the amount of 11151, upon the Julians, with an q- 
der to place thoſe to a particular account marked letter G. Ih. 
Julian, partners here, accept thoſe bills, and } in their anſwer er 
preſsly declare, they will place them to that particular Accoult, 
The partners at Paris ſoon after draw other balls of exchange a 
other perſons here for the ſum of 1146/. 115. 114. theſe, they 


ſend, to their,correſpondents the Julians with a direction to \ plac 
them, to- the account letter G; and it was fworn, that "this, un 


done in order to anſwer and en Es the Julians for what 175 


ſhould pay pan the bills ſo drawn before upon RAP. The for 
„ wtf 
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of Lord Chancellor HanDꝰICE. 


mer bills not being paid when due, are ſent back proteſted; and 


the Julians become bankrupt, Part of the latter bills of ex- 
change remaining unnegotiated at the time of the bankruptcy to 
the amount of 580 “/. the petition prayed, that the aſſignees under 
the commiſſion | ſhould return thoſe bills, or that, if they had 
converted them into money, they ſhould account for the money 
e: 3 | | 
The affipnees objecting that perhaps the petitioners at Paris had 
not paid thoſe bills, it was ordered 1 over to have that fact 
cleared. Affidavits to that purpoſe were now read. 


* 


Fr il petitioners it was now inſiſted, that thoſe bills, which 
rcemained*in-{pecie at the time of the bankruptcy, and were ſent 
over to be appropriated to a particular purpoſe, which could not 
now he anſwered, ſhould be confidered as the property of the 
drawers,\ who had paid them on their coming back, and not as 
calh inthe ſhop or as blended with the bankrupt's eſtate and be- 
gome part of their property, fo as that the petitioners ſhould be 
only. as men creditors. Julian and Co. being all along in- 
debted to Dumas and Co. thefe bilts remitted to them are only 
authorities to them to receive ſo much money on account of Du- 
mas and Co. which they may negotiate for valuable conſideration: 
but receiving them only for a particular uſe as agents or truſtees, 
that uſe being abſolutely at an end, the authority is revoked there- 
by; ſo that if upon theſe bills becoming due the Julians had re- 
ceinech e money on them, it would not be on their own ac- 
count, but m had and received to uſe of the drawer; and 
then the aſſignees, if they have converted them, can only ſtand 
-4 place of the bankrupt. This court, and courts of law go as 
as 
goods can be traced, before the property is converted, the origi- 
nal owner ſhall have them, notwithflanding they were conſigned 
0 4 factor, who might have fold them. So in other things liens 


theſe hills upon ſhewing the particular circumſtances, and that 
the property was then remaining in Dumas and Co. Theſe bills 
th aft be confidered diſtinct and ſeparate. from thoſe 


erefore m , 1epa 
which had been negotiated by the bankrupt in his time; the mo- 


ey received upon which cannot be purſued, as being changed into 
the property of the bankrupt, and veſted in his alſignees. b 


« * — , © 
10 4 * 14. 5 
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cxtentive queſtion, - whether the property of theſe bills in point of 
Jaw remained in the petitioners, ſo that they might maintain Trc- 
at law. They were all made payable to Julian or order; and 
then he doubted" no action of Ter could be maintained; for 

a | + 8 the 


they eam in cafes of bankruptcy to follow the property. If 


are allowed in that caſe. Yover might have been maintained for 
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"In order to narrow this, Lord Chancellor faid, it might bea very 
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they were part of the general eſtate of the bankrupt; Who car. 


comes to the general queſtion, whether ſuch bills, remitted and 


day of payment at diſcretion. The remitters themſelves mul 


_ purpoſes for which they were remitted ; which was to enable the 


was entered into for the aſſignment of theſe bills in truſt to pay 


As Es - Argued and Determined” - 
the property of the paper will follow the cboſe in action: but it | 
would be ſufficient, if . be made truſtees for the peti. 
tioners; and ſuppoſe they had remitted over goods, would it not 
come to the ſame caſe? 7% offs e e hte 


1 4 * . Ti 5 Wa 2 in 19409 - P 
For the aſſignees. There is no ſpecifick lien upon . theſe bill. 


not be conſidered as a truſtee, but as acting in general as a mer. 
chant, and theſe as general remittances, and not *pproprixted to 
a ſpecial purpoſe; for though to be placed to the account G; 
meaning (as it is inſiſted) the houſe at Cadix, that is in fact to 
the uſe of their houſe at Paris : for the houſe at Cadiz was their 
own and belonging to the ſame partnerſhip; ſo that it cannot be 
ſaid to be on account of another houſe, but accepted to the uſe 
of the partnerſhip in the general account between them. Then 
the ſpecial circumſtances of the caſe not ſhewing any truſt, it is 
within the ordinary courſe, of negociating bills of exchange, and 


indorſed to Fulian or order, (by which. the roperty 1s veſted) 
and remaing erde A 4 be confidered on the 2 
as goods undiſpoſed of in the hands of a factor (which are held 
to be the property of the merchant who ſent them over) or U 
caſh? This is a queſtion of great conſequence to trade in general, 
No authority is produced, where they have been confidered other- 
wiſe than as caſh in the hands of thoſe, to whom they dme; 
as from their nature and the conſequences they feem to be. In 
pe they are of the nature of caſh; are diſcounted with ban- 

ers ſoon after their coming to hand, and are conſidered as part of 
their ſubſtance or ſtock ; as they have credit in proportion. Theſe 
bills might have been negotiated immediately before or after the 


have conſidered them ſo ; as otherwiſe they could not anſwer the 


Julians to pay other bills, which would become due ſooner. Be- 
fide there was an actual treaty not long before the bankruptcy 


the bankrupt's creditors; which aflignment is an appropriation 
of them, independent of the firſt queſtion whether they were 
caſh or no. But it will depend on the taking the general account, 
in which the amount of theſe bills muſt as caſh be conſidered i 
an item, and applied as the balance ſhall appear; which there i 
reaſon to think, will turn out in favour of the bankrupt againſt 
the petitioners on the general account; and which ought to be 
ſet againſt the balance on the particular account. 7 


Lox 


: | 


in the Time of Lord Chancellor Haxzywicxs,  *585 


© Loxp CHANCELLOR. | 


| This appears a very plain caſe to intitle the petitioners to theſe Intent of 

hills remaining unnegotiated, amounting to 5801. It is true, it is „ \s pong 
1 queſtion (if a queſtion at all) of great conſequence ; and that may erequors ; 

de aid either way: but I think, it is of the greater conſequence bat as to the 
the other, way, and turns againſt thoſe, who urge that: that is, that edete oy; 
one man's property, whether a chattel in poſſeſſion or a choſe in for attipnees 
gion, may not be diſſipated to pay another's debts. It is true, __ ſurje&t , 
the general end, intent, and view of the laws of bankruptcy is to * * 2 
level all creditors, and that all, which belongs to the bankrupt, may bankruptcy. 
be, equally divided among all Without regard to ſuperiority in point 

of Jaws, but that is the bankgupt's eſtate, and therefore whatever 

is both in law and equity his, is ſo liable in an equitable propor- 

tion; but if the ſubje matter of the queſtion is not the bankrupt's 
n of law and equity, eſpecially if not in equity, the 
conſequence-4s,. that it is not conſidered in the diſtribution as his 

eſtate, Hut that the perſon intitled either to the legal, intereſt for his 

own benefit or to the equitable is intitled to have that to himſelf in 

ſpecte the alſignees under the commiſſion take the eftate of the 
bankruptand any legal intereſt in the bankrupt, ſubje & to all the 
lameequities, as it lood in the bankrupt at the time of the bank- 

ruptey.z. otherwiſe the admiſſion of commiſſions of bankruptcy 
woald.be intolerable, for it would ſo change the property as not to 

; endured...” Conſider, how far courts of law and equity have gone. pager, ts 


be ent 

All hall be equally divided among the creditors : but.if that bank- whom goods 

rupt-was'a factor, and his principal abroad had ſent over to him F< 4, +." 

a paregl of goods by configament to him or his order (as theſe bills 3 or 

of exehange are made payable) which come to his poſſeſſion, and power, and 

he might (if he pleaſed, or if he had an opportunity) have fold «x ar 2 

them the next day, and taken the money, in which caſe the party a general 

could only. come as a general creditor upon his eſtate and taken his &redior + but 

dividend, yet notwithſtanding that legal property the factor had in, s a lies on 

and power over, them, if they remain in ſpecie in his hands, it them, or 

has been determined over and over, that thoſe goods being in the 2 

hands of the factor unchanged ſhall be delivered to the principal, chem. 

who has a lien upon them as his own property, and the bankrupt, 

only as truſtee and agent for him. And this has been eas, bh 

contrary-to the words of the Stat. 21 J. I. which took up ſo much 

debate in Ryal v. Rowles, which ſtatute ſays, that all effects in the Ante, 

hands of the bankrupt, or in his ontroul, power, Sc. ſhall be di- 27 January 

vided among the creditors: yet as the buſineſs of a factor is a di- * 

ſtin& thing, and they were not put into the hands of the factor for 

a fraudulent purpoſe, that has been conſidered as a caſe out of that 

att of parliament in, order to ſupport the right of the parties, and 

not to interrupt the courſe of commerce. Even courts of common 
WH... ""F Me AL a LR law 
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but 1 do not take it ſo, but that theſe bills were drawn to be 35. 


it not ſo, and there is a diſtinct perſon. The Julians never paid 


the money on theſe bills may be applied to anſwer that, though 
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law have gone further: there was a caſe not . fe the Comm 
Pleas, in which the factor had ſold the goods, and taken notes «,, 
them; it was determined (I believe) that the original owner had 3 
ſpecifick lien upon and was intitled to thoſe; notes: though they held 
that if the money, which has no ear-mark, had been received. i 
would be different; ſo far it has been carried in the caſe of a factor 
Then conſider the preſent caſe; and the ſtate of the evidence: thi 
is endeavoured to be compared to the caſe of a general tranſaction] 


propriated to particular purpoſes, not only for that account letter (. 
but to anſwer and reimburſe the Julians thoſe bills which they . 
cepted. The account G.'\meays the account of the houſe at Cadiz 
it is ſaid to be the ſame perſon's with the houſe at Paris: but I take 
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thoſe bills, they accepted ; conſequeatly were intitled to no indemnity 
or reimburſement for them. When thoſe bills drawn on other per. 
ſons came into the hands of the Julians indorſed, they might hays 
negotiated and diſcounted them, and received the money, which 
could not have followed, and would have a right to retain certain| 
and did ſo as to part: but as to that part they did not, the queſtion 
is, what muſt become of them? Now it would be very hard to ay, 
that theſe bills ſhould go to be diſtributed among all the creditor 
under theſe circumſtances. The ground, upon which, that is con. 
tended for, is, becauſe they are»choſes in action, and the bankrupt 
might have diſpoſed of them; and ſo he might. Suppoſe, inſtead of 
drawing bills on others to reimburſe them, they had remitted a cargo 
of goods to anſwer that, and they had come to the hands of the 
Julians, and remained undiſpoſed of, the court would conſider the 
Julians barely as truſtees as to thoſe goods, and would have ordered 
them to be returned, becauſe not ſent to anſwer the general account, 
but for a particular purpoſe which the Fulzans had not anſwered, 
and were not damnified ; and conſequently they remained in their 
hands as truſtees for thoſe at Paris; and this court is to conſider, 
as if the legal property was ſtil] in the original owner. It is a. 
tempted to make a kind of aſſignment of. theſe bills ſo as to atict 
them before the bankruptcy, as diſpoſed of before the bankruptcy: 
but that muſt be laid out of the caſe, for nothing was done upon 
it, and therefore no alteration of the property of | theſe bills: alter 
the bankruptcy the bills remain in the hands of the aſſignees and i 
the ſame caſe: the acts of the aſſignees will not alter the rights 
It is ſaid, there is reaſon to think, Dumas and Co. will on the bs 
lance of a general account be debtors to the bankrupt ; and then 
that notwithſtanding theſe bills are remitted over to be placed tot 
particular account, they will conſider that as their account; an 
therefore if they are creditors on the balance af a general accoui, 


remitted to a particular purpoſe : but it clearly appears, that D 
* | a 


in the Time ef Lord-Chancellor Hakhwiex n. 3687 


nd C6 are not debtors on the general account, but that the Julians 
ace, However ſuppaſing the contrary, the conſequence would not 


_ as 2 of the bankrupt's eſtate; but it ſhould 
n the foot of mutual demands upon the act of parlia- 
be ad the whatever was ſuch Talaue, ea be deduted, 
ind not deduct the whole. It appearing therefore that Dumas and; G. 

. have paid and taken up all the bills amounting to 1115 /. drawn Yn and fe 
on the Julians, and their acceptance being ſtruck out and diſchar- 2 
and alſo that the aſſignees have fince the iſſuing the commil- dedutted: 
ion of bankruptcy received the money on the remaining bills 
amounting to 580 J. let the aſſignees pay that ſum to the petitioners, 

or to ſuch perſon as they ſhall appoint. | 


the remainder man, and bring actions at law againſt the executors, 
1 e 


The perſon, to whom a real eſtate was deviſed by the will until 
the defendant Mr. Newport came of age, joins with the truſtees in 
paying off thoſe debts and taking aſſignments thereof. 


The Maſter being directed to compute the debts of the teſtator 
computes intereſt upon theſe debts: the report is made in 1753. 
and abſolutely confirmed without exception. | 


The queſtion now upon petition! and exceptions was, whether 
the defendant. Mr. Newport, who was a lunatick, and committees 
appointed, * ſhould be let in to take exceptions to the report? 


That intereſt ſhould be allowed on theſe demands were cited 
* Lady Burlington, 1 Will. 229. and Maxwell v. Metenball, 
2 Vill. 26. 83 ; | 


* 
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364+ a rule: it would frighten people from doing that juſtice to creditors, 


* » 5 


1 4 
| | 
g + 
= \ 
Ki be 
s » * 5 , = 
of 7 : 4 A. . , Py 93 


4 - Y - - * 
- * 4 | o 
| | 
: . Py 
> | ” ©. PE Ties / Tei 2 
” {4 3h er M 3. . 
4 . — 54 ö 4 SF. 
k 5 8 f » l 3 or = 
F © as , of o + — 4 * 9 - * 
5 1 ö " * hy 7 i = 
' : - Rf 4 | * , 1 
#4 * * ” 4 1 a  -4 © Þ _V * » 27 4 p *. 1 
1 Se 8 — 15 1 I” : = 1; 1 " 3 17 4 4 7 , * > * a wy <a a AS "PE" * 2 5 — Py ; q 
— * „„ c 6s | n F f 5 4 . 
0 5 50 $ * - * , * 4 * * 0 * * „ - IT 4 
c „ > 1 8 . : 3 
; , 4 "RIS TIEN $5.4 . 0. > EE. 0 nN e 14 
o : © 9 * ol ” 
LoRD CHANCELLOR... _ ba 
. i * 
- = 4 d : . E „ a 1 1 X : F ; ” * 5 - * - 1 0 Y 
f wo * | 3 * 1 ; | 77 7 MT + 9 
3 
4 


Leſſor cove- The firſt queſtion in the natural order of things is, whether there 
I += ak... ſufficient ground for the court to let in the defendant to take ex. 
and deviſes in Ceptions to the report; and this from the circumſtances of his per. 
2 to pay ſon, being a lunatick, and the cuſtody committed under the ſeal of 
eite recs. this court; and alſo (for both ingredients mult concur)' by ref, 
vers againſt. of injuſtice having been done for want of proper care taken of thut 
8 perſon ? All theſe reaſons muſt concur to induce the court to take 
— ufo it fuch a ſtep ; for that muſt be determined before the entering into 
3; a debt by the merits. This brings it to the queſtion ariſing upon the petition . 
ny, oh which queſtion muſt be determined upon the ground of, thoſe in. 
* to inter- gredients, that is, the diſability of Mr. Newport to take care of 
elt. himſelf, and there having been injuſtice by neglect of his intereſt. 
But though that is ſo in the order of things, it is proper for the 
court to take into conſideration for the ſaving time, whether or ng, 

if I aw ſufficient ground upon the firſt point to give him relief 

there would be ſo on the latter point; for if ſubſtantial injuſtice i; 

not done, the court would not give that circuity: and I think, upon 


conſidering the latter that will prevent entering into the other. 


Lanaticks. I will not enter into the queſtion, whether there is a difference 
N as to a lunatick's or an infant's being concerned. I agree, in con- 
ſideration of law and the ſtrict rules of the court, there is a diffe- 
rence : but as to the diſcretionary power of the court to give a l. 
berty of this kind, I know no difference. 


Ante. As to the two caſes cited at the bar, I doubt, if one of them is 
Barwell v. confidered, it is contradictory. to the ſtanding proceedings in this 
ary court; that is, that where a man creates a general charge by will 
Lloyd v. for payment of all his debts, that ſhall make ſimple contract debts 
Willams carry intereſt as well as others. I do not ſay, I give an abſolute 
. Opinion upon it: but I take it, that ſuch ſimple contract debts ſhall 
„ not curry intereſt, unleſs there is a particular ground for the court 
M :<4. to ſay ſo I think, it would be very miſchievous to lay down ſuch 


by creating that kind of truſt, which an honeſt man ought to do, 
where he has reaſon to think his perſonal eſtate not ſufficient. 1 | 

- On ginihit will make ſome obſervations upon thoſe caſes. As to the firſt of 
charge by them I do not take the opinion of Lord Harcourt there to be foun- 
win to pay ded on, the general courſe of the court. It is ſaid there 5% this tru 


dhe term; and no doubt but a truſt term may be drawn ſo as, to induce 


carry not the court to do it; and, I believe, it was fo there. What words 
intereſt, might be in the clauſe there to induce the court to think it was in- 
tended, there ſhould be a compenſation for delay of payment to the 
fimple contract creditors as well as the others, I cannot tell: but 


»— 


| there 
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o 


in the Time 
chere is a particular clauſe, giving ground to think there was ſuch. 

Next as to Maxwel v. Wetenhall, it is ſo laid down in general in 

chat book: but there are two obſervations to be made. Firſt no 

fate of a caſe is there; and it is always very difficult to apply the 

ſolutions of a court laid down in that general manner, eſpecially . 
in a court of equity where caſes depend on circumſtances : it may 

he otherwiſe of a court of law. Another obſervation ariſing upon 

it is this; I am inclined to think, that aroſe on the maſter's report; 

and then the queſtion might be only of giving intereſt from the 

particular time. | 


- „ 
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But lay ing theſe two caſes out of the way, I will determine it on 
the particular circumſtances of the caſe; and upon that I am of 
opinion, that theſe creditors, that is, the perſons ſtanding in the 
place of the creditors by paying off the debts, are intitled to haye 


intereſt, 


As to that I will conſider it in two lights. Firſt, ſuppoſing Lord 
Bradford had not created any truſt by will for payment of debts, 
but let his eſtate deſcend to the heir, or made a plain deviſe to a 
deviſee, which would be void as to creditors by the ſtatute of frau- 
dulent deviſes ; and in the next place upon the foot of the truſt, - 


As to the firſt conſideration what would have been then the caſe ? 
This is not a ſimple contract demand, but a debt, a demand ariſing 
by ſpecialty, a covenant under hand and ſeal. Taking it againſt the 
executors, it is a demand by ſpecialty, by covenant. A circumſtance 
occurs to me, which ſhews, how far the courts go to do this. Sup- Intereſt taxed 
poſing a writ of error had been brought in the Exchequer Chamber in 48 2 
by the executors upon theſe judgments ; I am of opinion, intereſt * a 
would have been taxed in damages; for it is the courſe of that Chamber. 
court, where the rule is to tax intereſt in coſts for delay of execu- 
tion; and I have done it frequently. That ſhews, it is in the 
power of courts not only of equity but of law to do it. But to put The judg- 
another caſe,” (I am now on a ſuppoſition, that there was no deviſe _— * 
to break the deſcent, or ſuch a deviſe as before mentioned) ſuppoſe . 
they had brought an action againſt the heir at law, or againſt joitly ona 
the heir at law and deviſee jointly: if the heir in caſe of a my by 
deſcent, or the heir and deviſee jointly in caſe of a deviſe, had M. di 14. 
come in and confeſſed real aſſets (which in juſtice they ought according to 
to have done) in that caſe there would have been judgment againſt 3 
them for the debt to be levied out of the eſtate: but becauſe celivered by 
it could not be known how much the value of the land deſcend- mant to 
ed is fer annum, there would be a writ of inquiry to the ſhe- . 
riff, and then the judgment would have gone on, that the ſhe- this court ac- 
ff ſhould deliver the lands to the plaintiff, donec gebitum præ- to 


®tum levaverit : that would have been the judgment. Upon that but on paying 


the ſheriff makes an inquiry in nature of an extent; fixes the ex- interelt. 
Vor. II. 7 L tended 
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tended value, which is always much below che real value of y, 
temedy would the heir, or the heir and deviſes, have? By |. 
Jacias to have an account and the lands delivered back: a count 9 
law would have done that only according to the extended value b 
the ſheriff, All, that could have been done, would be to why 
here to have, it extended according to the! real value, and to have 
back afterward. But upon what terms? Upon paying intereſt , fo 
otherwiſe this court would not have extended their equitable arm 
to aſſiſt the heir at law or deviſee, but according to equity by mu. 
king him anſwer ſatisfaction and do juſtice. This ſhews the opi. 
nion of the court, what is the guſt and equitable way of proceeg. 


„ . 


Deviſe in But here is a deviſe, that takes it out of the ſtatute of fraudulent 
roo y, deviſes; becauſe it is a deviſe to truſtees, and the firſt truſt is fü 
of the flatore payment of debts; which takes it out of that: therefore ther; 
of fraudulent could be no relief for creditors but by coming into this court; for 
deviſes. they could have no action againſt the heir or againſt heir and deviſe 
Jointly. . The perſonal eſtate muſt have been firſt applied, whether 
there had been ſuch words in the truſt or no. Then conſider, whe. 
ther there is a ground for the court to give intereſt, One thing j 
Plain; that all theſe creditors might have joined in a bill for ſatis 
faction of their debts, or all have brought ſeparate bills to have had 
a performance of this truſt by mortgage or ſale of this eſtate for 
that purpoſe. Then the court muſt have decreed for the railing, 
by mortgage probably as this is a great eſtate, and conſidering the 
circumſtances of the perſon; and the moment that mortgage wa 
made, the money it is clear muſt have carried intereſt. Then hoy 
is the defendant Mr. Newport or his eſtate prejudiced, by what ha 
been done? It has prevented the ſale or mortgage of that eſtate, and 
ſaved the expence of all thoſe ſeparate bills. Why therefore ſhould 
not they be conſidered by the court as ſtanding in the place d 
thoſe creditors, avoiding that circuity ? It was objected, that though 
the court would certainly upon bills brought by the creditors have 
decreed by raiſing the money by mortgage or ſale, yet the truſters 
could not have done it by joining with the perſon, who had thi 
Truſtees to particular chattel intereſt. But I am of opinion, that the truſtes 
pay deb might; for they are not to wait for a decree of this court for the 
- by tale railing the money; which would oblige every perſon to come here: 
or morigage Whereas they might do it without that, and therefore it has been 


without wait- . A fb TN 
| inp for a de. common tor truſtees to do it fairly by ſale or mortgage, and this 


cree, © court, if it came before them. afterward, has always ſupported i. 
Decrees of this court do not give rights, but are only for an execution 
of that truſt and power, But it has been further objected, that 
however that is, the Maſter has no authority to give this intereſt; 
for that that muſt be upon a ſpecial caſe, laid before the an 

3 | 


| in the Timacof Lord Chancellor HARDwickr. . 591 


the heating, fo as to intitle to and to pray a direction for intereſt 
for theſe demands. I think, that would be the more regular me- 
thod 3 and it might be an omiſſion, and not attended to. It is 
generally equired, that a ſpecial caſe ſhould be made: but what 
would be the conſequence of that objection? If it was the right of 
the parties, they might come at it certainly by a rehearing or ſup- | 

emental-bill, Then I am prayed in an extraordinary manner te 5 
open this report, which is abſolutely confirmed without exception, 
and without any objection laid before the Maſter before the making 
the report, in order to ground any exception, and by reaſon of the 
diſability and circumſtances of Mr. Newport to let him in to that 
advantage. Ought the court to do it, when they ſee ſubſtantial 
and material juſtice done ? Certainly not upon any point of forma- 
lity; and the conſequence would be, that Mr. Newport or thoſe in 
his place would not thank the court for it; for it would create a 
new expence and a new cauſe ; then further coſts: and yet the 
ſame juſtice muſt be done. | 


| 


, Iam of opinion therefore, that this petition ought to be diſ- 
miſſed; and I will order the exceptions with a declaration, that 
in juſtice the aſſignees of thoſe judgment-creditors are intitled to 
intereſt, | 


W Tomkyns wer/us Ladbroke, June 27, 1755. Caſe 208. 


FTE PHEN JENKINS a freeman of Londen on the 2 of 
the ame day executes a will and a deed; by the laſt of which 4 Freeman on 
be affigns 50004. part of his perſonal eſtate to truſtees to the ſeparate ſame day with 


uſe of his daughter, who had married without his conſent, but with ety = 


whom and alſo with her huſband, it appeared plainly, he had been part of his 
reconciled : but part of the truſt-of this deed was, that ſhe ſhould * 7 
dat have power to give it to her huſpand. in truſt to ſe- 


parate uſe of 
88 FI | 4 Fae, : his daughter; 
At the time of making this diſpoſition he was about ſeventy-two, be us then 
- aged ſeventy- 
and afflicted with an aſthmatick gout ; and, though he grew ſome- tuo; in the 


What better before his death, died in two days after. gout ; and 


died in two 


The huſband in life of his wife brought this bill to ſet aſide this 4a. ghier had 


alignment, | | ; been married 


without con- 
| ſent ; but he 
1 f | i was recon- 
Loxd CHANCELLOR, ciled. It is a 
teſlamentary 
1 hall not found myſelf in my opinion upon any of the aggra- diſpoſition, in 


rating circumſtances of the cauſe; which, having been forgot in the . = 


amily, ſhould not be now revived. Nor ſhall T found myſelf upon may be diſ- 
a opinion of evidence or ſuppoſition of actual fraud; which in me KR 
. | fact huand, 1 


% 
* * = 4 * N 4 0 * , 
F 'K | 7 5 
35 > $ 53S - 4 6 1 2 * 1 D, *. 
- 2 


« Dd 
RSS 
\ 


n 15 | : 
, 4 " 
* : 89 & 
. * i = * 5 N »& 2 = p X 2 N 3 


fact does not appear to be in the perſons tranſaQting this. Nor 

I much blaue . Jentins himſelf in what, he. ; for de look; 

to have intended a very reaſonable difpoſition under the circumſtan. 

ces, provided he had a power to make ſuch n My 

opinion therefore, and the decree 1 fhall make thereupon," Wil be 

founded only on general principles as to the cuſtom of the city; and 

| as Lord Couper has ſaid, I muſt not make a. decree to defe t tha 

x Wil. 634. cuſtom. In that litigated caſe of Blunden v. Barker (in which! 
2 Ver. 666. was of counſel) precedents were mentioned. Firſt Hall v. Lam 

Where wife ſo long ago as in 1640. where the court, diſſatisfied with a certif. 

paler coor cate that had been given in 1635, ſent it to be reconſidered; aq 

with, ber thereupon a certificate was made directly contrary to the former 

third accrues the laſt being, that where there was a compolition with the wife 

2 the wife's third part ſhould accrue to the whole eſtate, the a8 t0 

the is conſi that part being as dead, and that to be divided. More modern caſe 

dered as dead. are Hancoct v. Hancock in 1710. by Lord Harcourt on appeal, and 

. Rawlinſon v. Rawlinſon in 1714. It is true, there was a certificate 

in 1704, when Sir Salatbiel Lovel was recorder: but there the 

cuſtom had not been found out by him: and therefore it is now 

ſettled point as in Hall v. Lumley, and that upon great confideration, 

The marriage here was without conſent ; but that muſt be laid out 

of the caſe, for the daughter muſt be conſidered as a child martied 


with conſent becauſe of the reconciliation. = 
| F 22 


Then the confiderations are firſt, whether the plaintiff the huſ- 
band is a perſon proper to call in queſtion the act done by the father 
of his wife to defeat, or in fraud of the operation of the cuſtom, x 
to his own benefit, or whether that is confined to the child? Next 
if he is proper, whether the act of the father, the aſſignment of thi 
5000 J. is in fraud of the cuſtom, againſt which he is intitled to be 
relieved ? e e iran 


As to the firſt I am of opinion, that the huſband of the daughter 
of a freeman is a perſon proper; and not only the child, but an 
perſon ſtanding in right of that child (as the huſband does) has thit 
right. Suppoſe the, father died without any will, or without doing 

this act, the huſband would be intitled in right of his wife to hi 

own uſe, to what came to his wife, except that this court woul 

oblige him to make a reaſonable ſettlement ; he would undoubtedy, 

and this upon the cuſtom in right of his wife; it would be incot- 

ſiſtent otherwiſe; the huſband has a conſequentiab right; it ari 

2 from the cuſtom, contingently at firſt, and veſted in him in right 
Seulement to Of his wife after the father's death. But it is ſaid to be determined, 
ſeparate uſe that a father may advance his daughter by a ſettlement in truſtes 
* 2 for her ſeparate uſe, part of his perſonal eſtate, and that this ha 
Adee ent been held an advancement of a daughter; and therefore that 


as between act by the father in giving this part of his perſonal eſtate 
the children, | | 45 0 hi 
and brought | | 
into hotchpot : 


þ 201 1 | * 4 * 
in che T ine of Lord Chancellor Hiabwickz. 3 


| / STE "rw Bi ink | wack ad ©; 1 "ON 
is Amohter for ber ſeparate uſe, being an advancement, ſhall bind but ber bur- 
the huſbands the cafe cited for the, defendant of Cox v. Belitba, band may be 
2 . 272, is right, that it ſhall be conſidered an advancement for gainſt it, if 
+ danghter, that it {hall be brought into Horchpot to prevent fraud be does note 

ween-the father of the wife and her huſband to the prejudice of acdi g, yer 
the other children: therefore that does not tend to the point, how 1 
ar the huſband is intitled to be relieved againſt an act of this king ; ſeitlement. 
only sends to ſhew, that as between the children themſelves they 
hall be ſo intitled. Another caſe, cited to ſhew that the huſband 
could not controvert this, was Mereuetber v. Heſter, 5 G. 1. before 
Lord Kang; where a freeman gave part of his perſonal eſtate to the 
ſeparate.uſe of his daughter, who was married; the daughter and 
her huſband both ſurvived the father ; and the huſband after the fa- 
ther's death ſuffered the wife to enjoy it to her ſeparate uſe, and 
died; and his repreſentatives would have called this in queſtion - as 
coming to the wife by virtue of the cuſtom, and the huſband inti- 
td to it, and the ſettlement to her ſeparate uſe void: but the court 
held otherwiſe, becauſe the huſband let the wife injoy it ſo long: 
but if the huſband had, as in the preſent caſe, immediately after the 
father's death called it in queſtion, and inſiſted on his matrimonial 
right, nun conſar, what would have been the determination there. ; 
That caſe goes upon this; that where a freeman by will diſpoſes of —_— 
bis whole perſonal eſtate between his wife and children, and after quieicing un- 
his death the wife has ſubmitted to the will, (not by declaration in der hi will, 
writing, but without diſturbing it), and the wife dies, and her re- — 
tines bring a bill for an account, infiſting that the wife was 
intitled to. ber ſhare by the cuſtom, and that her huſband's will was 
wid, the court has denied that relief to the repreſentatives of the 
mite in ſeveral caſes; becauſe her enjoying it under that was an 
evidence of her aſſent, and upon that principle only, not to diſturb 
things long acquieſced in in families upon the foot of rights, which 
thoſe, in whoſe place they and, never called in queſtion. Theſe 
ales then being laid out of the way, the general queſtion is, whe- 
ther the huſband is a proper perſon to call this in queſtion ; and if 
nat ſo held, it would deſtroy the whole faith and credit as to the 
cuſtom of Lonion. The very cuſtom ſuppoſes, that that inchoate 
right {if I anay do call it) of the child of a freeman is a ground of 
«aancement of marriage. If then that is the general reaſon, and if 
the father might by a colluſive act veſt that ſhare, which would 
worue to the daughter, in truſtees for the ſeparate uſe of the wife, 
* would deſtroy all faith of that kind. It is true, that notwith- Freeman may 
ſanding a freeman may in his laſt illneſs lay out his perſonal eſtate t 
inland; that goes upon a ſuppoſition, which the cuſtom does not arſenal 
make: for. the cuſtom goes on a contrary ſuppoſition, that a free- cf in land; 
man as a-trader would not lay out his perſonal eſtate in land. But * 
though that vras in / the power of the father to have done, it is not contrary fop- 
to be brought into conſideration. Therefore conſidering the intent Pofrion- 


Vox. II. 7 M and 


0s s Argacdb amb Determisd“ 


nd. che matrimonial right of the huſband, though it wat 20 28 
done fot the wifef et if it excludes him, he may dae advantage dt 

it! Bot not ody the huſband, but the child itſelf, is concerned 
for it tends to give power to the father to tye up and bind it ſo, tha 
the child itfelt ſhould not have a right over it; and that appears by 
the truſt in this very caſe, that the ſhall not have power to give it 
to the huſband, A father has not that power to bind the Proper. 
ty of a child. This might be very unjuſt and uncharitable ; for ſup- 
poſe a huſband reduced to diſtreſſed eircumſtances, and the wiſe 
reconciled tO him, and deſirous to make ſome proviſion for him, 
by this deed her hands are tied up from ſo doing; therefore ſuch 3 
deed as this is what the huſband has a right to call in queſtion in 
this court. nt o nh 4014 e is 200) 


1 * Fi ff 47 1 


. 


TIE 12 The next oonfideration is, whether there is a ground to call it in 
on his death- que ſtion upon the acts, that have been done f Upon this I deve 
ded by ach the caſe of any fraud; and I wiſh, they had taken it upon the foot 
7p part of Mt. Jentins meant it: bat I think, it appears to be an act in fraud 
perſonal of the cuſtom, It is ſaid, that a freeman may by act in his lit 
2 19 and in extremis give away any part of his perſonal eſtate, provide 
power over it: he deveſts himſelf of all property in it: though if he reigtvet 6 
but there wuſt himſelf a power over it, that is conſidered as void. Indeęd in ge. 
74 thoſe propoſitions are right; but then where there is any caſe 
enjoyment of ſuch an act by a father upon his death- bed, and no evidence of 
under it, or actual poſſeſſion or effect of poſſeſſion or enjoyment during liſe oſ 
_—_ a, the father, (which could not be here indeed), then the confideratio 
mentary act is, What conſtruction ought to be made upon the nature and intent 
in fraud of of the act done? It appears to me, that this act of the fathe un 
in nature of a teſtamentary act, done at the fame time as he made 
his will; and therefore muſt be judged to be an act in fraud of 

the cuſtom, though not in actual fraud. Then the general que- 

ſtion is, how far a freeman is allowed to do this; and to uſe the 

'_ wotds'of Lord Comper, If this is allowed, it would defeat the child- 
ten's cuſtomary ſhares. | Here was a man aged ſeventy-two, had: 
dangerous and a flattering diſtemper, had a fit of it then, and 
thought proper to make a will and a diſpoſition of his affairs, ext- 
cutes a will and a deed both at the ſame time (as . it ſeems) ad 

dies in to days. This is a caſe as to the cuſtom of a very ſuſpi- 

-cious nature. This was not much above a third part of his perſo 

nal eſtate; and as to all the teſtamentary part, he might have tod 

his daughter, that if ſhe inſiſted on the intereſt of this 5000 J. di- 

ring his life, he might diſpoſe of that teſtamentary part to her pt 

judice: there ought therefore to be the cleareſt evidence of an ei- 

joyment under it. It is ſaid, that if the father had lived, the daug- 

ter would be intitled immediately to receive the intereſt of it; b 

1 am of a different opinion: for it is a mere voluntary afſignme" 

of an equity, and paſſes no legal eſtate. Suppoſe in the 
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in th6TimecwiLdnd: Chancellor Hinnwicke., 
ze: the daughter hau brought a bill againſt him and the truſtees, to. 
* ent of the intereſt duting his lif. and the father had 
eb t and ſkid, it was true, he had made ſuch a diſpoſition, 
but he meant to have the intereſt during his life; the court. would 
decrees it for her, being merely voluntary and nudum pactum. 
Then gconſider, upon what tender ground I ſtand; and how hard it 
15 t0 day, this is not an act done in illuſion of the cuſtom; being 
gone under theſe circumſtances, executed together with his will, it 
x right to conſider it as a teſtanhentary act, and that that was the 
view! of the father. It would certainly be ſo in the cafe of credi- 
dort: but that is not the preſent caſe, although in ſome caſes the 
child df a freeman is ſaid to be a creditor: but that is only an ana- 
logous expreſſion. As to the caſes cited, firſt from Dethick v. 
Banks, 2 C. Rep. 48. no inference can be drawn, nor can I tell what 


to mike of it. As to Hall v. Hail, this comes pretty near to that, Wi. 257. 


aſe for all theſe ſecurities remained in the hands of the father 


confideritig the accumulation of reaſons of that decree, 6ne is, that 
the deed being juſt before the death muſt be conſidered as donatio 
au mis; ſo is this to be be conſidered, though not ſtrictly ſo; 
and therefore it is a fraud upon the cuſtom. Upon applying the 
teaſoning in 
which attended that; which explains the meaning and nature of the 


over thecſecurities to the daughter, that he intended to retain the 
intereſt of it during his life. | 
m9 ns IIB t: 207 . * iy | | 
Then this 5000 J. falls into the bulk of the perſonal eſtate ; and 
as:to-the:teſtamentary part muſt go according to his will; as to 
the other moiety, the cuſtomary part, it belongs to the huſband in 
night of his wife. REY 3 09 3055 


But it muſt go to the Maſter to {ce for a proper ſettlement upon Huſhand on 
acceinon to 
wife's fortune 
muſt make a 


her; which has been the general rule. The only objection thereto 
i, that here are other proviſions for the wife's ſeparate uſe; but 


that caſe to the preſent this has all thoſe particulars, 
aQ&þ aridvis a corroborating evidence together with his not delivering 


£ 
- : 
, 
* 


fill? without: being delivered up. Next Turner v. Jennings, and « Ver. 612. 


that is not a reaſoning, to which I can give way : for there are ſettlement. 


ſeveral:caſes, where there are ſettlements by huſband on wife, and 


before marriage, yet if a great acceſſion afterward comes, the court 
will not ſuffer him to exhauſt great part of the wife's property not- 
withſtanding thoſe: other ſettlements, before, and much more ſo 
where there is no proviſion : let the Maſter therefore ſettle it, 


+ In City v. City, 2 Leu. 130. the cuſtom was tried upon an iſſue. 
J cannot conceive, how that could be: nor do I know what to 
make of it. Levins, though a good lawyer, was ſometimes a very 
8 : 1 
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I make this decree for the fake bf the precedent ;' for I do 50. 
know, if one was to allow of theſe diſpoſitions, how fat they might 
86, though done with a very upright intention. it 


Caſe 209. - Moore verſus Moore, June 28, 1755. 
3 - , HL 2 . 
Bill of review. A Deeree having been made at the Rolls in 1743, but fact 
A figned and inrolled, a bill of review was brought for maticr 
exiſting before: but no petition to rehear or appeal. 


Yohn Moore, nephew and one of the executors of Charles Moore 

was made party to the former bill as execetor, and, as the plain. 

* tiffs infiſted, acted as executor, and ought to be decreed to account 
in that cauſs for ſo much of the eftate of teſtator as had come © 
his hands, it now. appearing {which was not then known) that 

2 5001. parkof the mortgage-money had come to his hands before the 
putting in his anſwer in that cauſe. He was not decreed to ac 
count, and therefore refuſed to account under that decree ; and, 
that that ought to be now ſet right upon this diſcovery, relief wa 
prayed agginft him as executor named in the will, though he never 
proved it, (but a power was reſerved to him, when the' other 
proved it, to come in and prove at any time), or as truſtee of 


of the perſonal eſtate of teſtator, which he was in the mortgage; 
and next that he might be called to account as a debtor to the 
eſtate by having aQually received the money (as he 'now admitted) 
from the mortgagor before his anſwer in the vriginal-cauſe. 


In general this demand aroſe from hence; that there were three 
legacies given by the will of Charles Moore, one of 1000 J. another 
of ,1000/. which were to be paid at twenty-one or marriage, and 
another of 500 J. by another clauſe and charged on the freehold and 

copyhold eſtate of teſtator; which copyhold the teſtator ſurren- 
dered to the uſe of his will in 1706; that was preſented in 1723, 
and by his will deviſed to his grandſon, provided he ſhould pay to 
his three executors 500). to be paid in two years after his deceaſe; 
and that the intereſt thereof and of another ſum ſhould be pai 
to the maintenance and education of the children of Henry Maur: 
and the principal to be divided among them as the executor 
thought fit. E VL vs 4.7 


Two ohjections were made againſt John Moore's accounting 
as to theſe ſums: that he was accountable only to the execi- 
tors, who proved the will, he himſelf never having proved 0 
acted: but if he was to be called to account by the legatees, i 
was not proper in this way by ſupplemental bill in nature 1 - 

3 | 
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in the 
bil of review with new mattet; but only, by original bill 


charging him enen ich the executors to 0 
that the executors Were inſolvent an be It was not proper to let 
the eſtate come to their hands. The nly foundation to® decree 
him to account as executor is meddling in the adminiſtration of 
offets, of which here is no averment. If an action lays againſt 
an executor, Who pleads a co-executor, and does not aver he ad- 
miniſtered, plaintiff may demur. A debtor happening to be 


but as debtor: though upon a ſpecial caſe charge 


do account, originally. If he is then to account as debtor to the 
eftate,, he muſt have allowance for payments by him to the execu- 


tor 3, and if they are good payments, his being named executor 
does not charge him with adminiſtering. The executor might 
ſue him; and then he may 75 without ſuit. The executor is the 


proper. perſon to receive. If ſeveral truſtees join in a receipt, and 


one actually receives, he only is liable in accounting. As to ex- 


- 
— * 


ecutors it is to a certain extent different between creditors and 


executors; both joining in receipt, or one receiving and paying 


over. to the other, both are liable in point of law, and therefore 


liable. here; becauſe courts of equity found the rule eſtabliſhed 


with. the executors to defraud, or 


made executor,. and refuſing to act, was not charged as executor. 
on a! { rged and proved of ; 
inſolvency of executor and colluſion, the debtor will be decreed 


at law, where courts of law had concurrent juriſdiction, and 


therefore. could not vary it: but in accounting between them and 


kgatees ox perſons intitled under the ſtatute of diſtribution, they can 
only,account in this court, and are conſidered merely as truſtees. 


1 Wil. 241. 1 Sal. 318. He muſt then have ſuch allowances, 
and account in the capacity he was originally liable to the teſtator, 
5 his truſtee or debtor, not as executor. _ 


Next as to the cool. whether the plaintiffs could affect the 
copyhold eftate therewith in equity; both the mortgagee and the 
grandſon, owner of the equity of redemption, inſiſting that the 


teſtator was only tenant in tail of this copyhold, which could not 


be barred by ſurrender to the uſe of the will; ' eſpecially as that 


ſurrender was not well preſented ; for not being preſented until 


ſeyeral years afterward, ſeveral courts intervened, and ſo it was 
not at the next court. 
tail barred, yet the eſtate has borne its burthen in this cauſe, con- 
ſequently there is no ground to affect it; for that Thomas Moore, 
one of the executors, entered on the lands, poſſeſſed them ſeve- 
ral years, received the rents and profits, and became inſolvent. 


Lok CHANCELLOR. 


This is not a 
foundation of t 
Vor. II. 


roper bill of review, but is brought upon the 
bal order I made Ocf. 17, 1745. Though 
7 N | 


But ſuppoſing it not intailed, or the in- 


a bill reſtraint as thy 


[mproper bills 
of review put 
under the like 
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others: but a bill of review y could not be. brought upon 2 decree ſigned 


there muſt be 


petition to re- 


hear or appeal. 


other, was that order: but then it is abfolutely g to have 
r 


view with leave of the court before the decree was figned and in- 


\ 


As ES Argued and Determined ! 


and inrolled for new and ſupplemental-matter in being at the 
time of making the decree, but diſcoyered and come to know. 
ledge afterward, without leave of the court and making depoſit 
of 50% yet, if the decree had not been ſigned and inrolled, they 
had got into a way of ſupplemental bills in nature of a bill of 0. 
view at large without depoſit or leave of the court at all, and 
then brought a petition to rehear or appeal. This was growin 
into abuſe; and ſeveral of them were der 5h for vexation. T0 
put theſe improper bills of review under the like reſtraint as the 
a petition to tehear or appeal to bring the former prope 


| , J f before 
the court, Here is à ſupplemental bill in nature of a hill 


of re. 


rolled, upon making ſuch depoſit as is required; but without 
any, petition to rehear or appeal; which 1 muſt haye, before! 


order was, that men were at a great expence obliged to ſign and 
inrol; which was abſurd. But. here is more than matter of 
form: there is matter of ſubſtance. The rule upon a ſtrict and 
proper bill of review is, that the deeree can be varied only upon 
ſuch errors as are complained of, whether errors on the face or 
errors of injuſtice, upon this new/ matter on the real merits of 
the caſe ; , unleſs any conſequential matter ariſes ; for if there is 
a conſequential direction, the juſtice of which depends entirely 
upon the variation made; the court may vary that conſequential 
direction in favour. of juſtice ; and that is the practice in the 
Heuſe of Lord, who will vary adecree in favour of the reſpondent 
in any matter conſequential to the relief they giye to the appel. 
lant. It is the ſame on a bill in nature of a bill of review: but 
that is not ſo at the Ro//s, If there had been a petition. of appeal, 
that cauſe would be intirely open: but the cauſe ſhall not go of 
for that, but before I pronounce my. decree, . they. may prefer 
ſuch a petition. "+ Of lg | 


July 8, 1755, His Lord ſhis pronounced his decree. 


This cauſe ſtood over not ſo much for doubt (unleſs as to 2 
particular point) as to make the proceedings regular; that is, 
that a petition of appeal might be preferred; Which has been 
done; and the decree now mult be all taken as of this day. 


The matter before the court is upon a new bill, partly fup- 
plemental in nature of a bill of review with new matter ſaid to 
be exiſting at the time of the former decree and diſcovered ſince, 
and. partly original as againſt the Mortgagee, and on petition of 
appeal from the Rol; all of which are diſtinct. wh 
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Firſt to conſider the relief prayed by the ſupplemental bill 
4 inſt the nephew, who is ſeveral ways attempted to be called 
to account; and certainly in ſome ſhape the plaintiffs are intitled . 
to have this part of the perſonal eſtate of the teſtator applied ac- proving the 
cording to the will. I am of opinion, that neither of the ob- will, but re. 
jections made is a ſufficient anſwer againſt his being called to ac- ner. 1 
count. I do not go upon this ground in directing an account be called to 
oainſt him, his being a truſtee of part of the perſonal eſtate, c., but 
and the truſt- money coming to his hands after the teſtator's death, for; and have 
which makes him debtor to the eſtate; that that is ſufficient to proper allow- 
call him to account as executor, or that he is for that reaſon to 1 
he conſidered at law or in this court as acting as executor; for The — 
then every man happening to be truſtee in a mortgage, or truſtee or adwivilra- 
a to part of the perſonal eſtate, and happening to be named ex- pr perf be 
ecutor in the will, will not be able to diſcharge himſelf from it: call him to ac- 
that would be carrying it much too far. Nor do I lay it down as cs Bd tare 
2 general ground, that every one truſtee of part of the per- Sk 
ſonal eſtate of the teſtator, may in that reſpe& only be called 
to account by a particular pecuniary legatee ; for that would be 
carrying it too far. Such truſtee is proper to be called to ac- 
count 57 executor or adminiſtrator; which is a diſcharge as to 

him, if he fairly accounts; and he is not liable to every creditor 
or legatee. But yet this caſe is under very particular circum- 

ſtances; that When made executor, he never renounced, but the 

other two executors. proved the will; he was made a defendant 
by thoſe legatees to have a general account of the perſonal eſtate ; 

and he now admits by his anſwer, that before he put in the ori- 
ginal anſwer, he received this whole 2 500 /. and the intereſt due 

on it upon the mortgage. I think he ought to have diſcloſed that 
by his anſwer; he ſhould have gone on, as he does now, that he 

had received that part of the teſtator's perſonal eſtate. If he had, 

the court would have decreed him to account for that part come to 

his hands; for when an account is decreed, where there are ſe- 
veral parties in different rights, all having received, are according 

to the common courſe of the court decreed to account, though 
not named executors or in that right. But on another ground, 

if this matter had been diſcloſed, he ſhould be then decreed to 
account, that he was debtor to the eſtate and named executor in 
the will, which is a releaſe of the debt; and this whether he 

roves the will or not; for his co-executors cannot ſue him, or 
have an action at law. againſt him for this demand; it is ex- 
tinguiſhed by making him one of his repreſentatives; and 
if it ſhould be ſaid, that the other executors might ſue him 
at law, as he does not prove they may, but he might. 
Come in when he would, becauſe of the power reſerved to 

im to come in and prove at any time: therefore if this ſpecial 
matter had then appeared, I am of opinion, that he was proper 

2 to 


Account. 


* 60 As ES Argued) and Determined 


to be called to account. The next conſideration is, whether it 
AIs proper by bit of review in this way or by original bitt? Lan 
df opinion, it is proper by bill of review for if this matte; 


now charged and fhewn againſt him did exiſt at that time (as it 
did) and if upon the other head it would have been a ground to 
Haave directed him to account in that cauſe, had it then appeared 
the conſequenee is, that he is liable to be directed to account on 
this bill in nature of a bill of review with this new matter, which 

_ * © "exiſted then, and has been ſince diſcovered. The only queſtion 
is in what ſhape ; whether to be charged with all this money 
©, © © ardintereſt, or to have the allowances he claims of ſums paid by 
um to the acting executors. This is not ſufficiently ripe for me 

| doc determine; becauſe the circumftances of it do not appear; 

—_ -. * ....+ - theſe allowances will be proper before the Maſter; for under ce. 
»  -_ tain Circumſtances he may be allowed, under others not. It i; 
x true, that he, ſtanding truſtee in this mortgage for Charles Mur, 
j , .,., owner of the ſurplus of the mortgage-money, might have Paid 
to the teſtator part of this original money, and would then ſting 
in place of teſtator as to ſo much, as he paid off; and if done to 
the teſtator, it could not be objected to: but it is different, 
when he pays it to the executor; for any circumſtances that 
might make a devaſtavit, and the executor becoming inſolvent, 
might vary the determination: ſo payment to the executor thvuld 
go to ſink the intereſt before the principal, though paid other. 
wile by him. But all that is proper before the Maſter, and I wil 
reſerve the conſideration of intereſt and coſts until that account i 
taken. | LEES Tf apart? "FO «| It is: 5: 11981 10 37191 
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Appel. Another matter ariſes on the words of the former decree, and 
Whether reg. 19 now properly before me on the appeal (as the decree at the 
duary legatees Rolls is not ſigned and inrolled) which is an error complained of 
paid by enecu· in diſmiſſing the bill with coſts as to the account prayed of ibe 
toad to leg. lurplus of teſtator's perſonal eſtate. I on, I cannot conceine 
tees who were how that came to be directed, when' the next clauſe directs a ge- 
indy Dera} account of the perſonal eſtate ; and that part of the deeree 
' muſt be reverſed to make it conſiſtent. The conſideration is 
how far there is a right to call on the refiduary legatees to pay back 
money, they have received as to the ſurplus from the executors 
on account of the perſonal eſtate? That is hard after ſuch a 
length of time and no proof of fraud. I do not doubt, but that 
might be done as to debts: but here is ſomething particular in 
this caſe ; all theſe three legacies were to remain in the hands of 
the executors, and not then to be paid. Were the refiduary le- 
gatees neceſſarily to wait, until all theſe particular legacies be- 
came payable, before they received a voluntary payment from the 
executors? It is hard to ſay that: the teſtator has truſted the 
« executors with this money in their hands, they have not. 1 
! 4 * I Nex 
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mortgages and as to the grandſon owner of the equity of redemp- bold barred 


| b ; | ol 
tion; it is to extend this decree for the ſale of the copyhold, — ** 
the will 


ere cuſtomary ef. 
tate tail it is 
neceſſary to 
ſhew remain- 


by. the cuſtom; but then that is a particular cuſtom not ariſing 
out af the general cuſtom af tenures capable of being ſurrendered 
infee dali r, Wc. All the books upon this ſay, that it is not 
fofficient to fhew, :that lands have been granted to men and the 
heirs of their bodies; but to ſneyy that by cuſtom an eſtate tail 
might be created, you muſt ſhew, that there have 8 
ders in tail win remainders over, (for otherwiſe that may be a 
fee conditional): or that the Iands had been enjoyed for | | 
a Jof time, | have gone ſo long in a courſe of deſcent | 
fimple conditional. Nothing of this is proved: bub rennen er 
was, herr is a ſurrender to: the uſe of the will, and that is inſiſted 
tothe ſufficient: to: bar ĩt. I think that eſtates tail in this manor 
may be barret by a good ſurrender; for upon this point, con- 7 
ceruing which there is a ſurpriſing variety and diverſity of opi- 
Nion, I have always thought, that where there is a manor, in 
which-copyhold:mightibe-intailed, either by ſpecial cuſtom or by 


that general Hoctrine of a ſurrender in fee vel aliter, c. if a 
auſtom did not r to har by recovery in that manor, they 


might bhe:barradibyrſurrender ; becauſe otherwiſe it, would create 


pe iy, and make, eſtates unharrable; and that was the 
opinion of Lord:Comper in Mcbite v. Thormborougb, 2. Her. y 


"md:therehave:been:caſcs.at lav that way; and ſo are the modern 
ales : though. the: ald caſes are hoth ways, and, I believe, moſt 
of them the other way. But here is another point, that this is 
Vor. II. 70 a ſur- 


next court: 


A8 1 s argue % a 


a furrendet only by tenant ih tail tothe uſe of the ul und ew 


fore füppoſing à Common ſurrender parting wich cine eſtate Col 


40s it, yet this parting With natküng until death, here the deſbent 
An kalt hall» be preferyed?? This came in queſtien in C. B; Pf 
1&0, in Carr v. Singer; where three judges againſt Ie C. 
held, that a fiirrender to tlie uſe of a will Was ſüfficient to bar the 
. ſlate tail. -They fir ft held, that'a common ſurrender would bar 
* the intail of copyhold ; for there was no cuſtom: of barring 
* - fecovery ; and next. that a ſurrender to uſe of à will Would. 
A o 155 There Har Singer died in 14, _ iſſue, ſeiſed of the co. 
n 1 6 * pyhold premiſes as tenant 1 — neral by virtue of an intal 
Ccteated by bo his father to Himſelf ns the heirs of his body upon 
1 1.450 his wife.” The ſon had ſix ſiſters, one of which was leſſot f 
* pwr Fibu There was 4 cuſtom admitted for intailing land 
In 1746 the ſon Was admitted to hold to him and his Bae in tall; 
e chat he was admitted in tail ſecundum for mam don; and; at the 
©. Fine time he was admitted, ſurrendered thoſe premiſes to ſuch 
uſeor uſes; as he by deed in writing or will in writing ſnould gi 
= limit, or appoint” according 'to'the euſtom. He declared 
only by his will; and deviſed the copyhold in queſtion to one af 
bis fiſters, payi ng 50 /. apiece to the reſt; . but if 1 have ng 
” * power to deviſe and ile oſe of this eſtate, I revoke thoſe le- 
2 of 501.” which — he doubted his power to do ſo. 
One inſtance was found of a ſurrender to bar an eſtate tail; but 
under that ſurrender it did not appear,” hat had been the enjoy- 
ment: that therefore was nothing; 'and'it was found in the table, 
that there was no inſtance in the manor of a common recovery 
barring eſtates tail. So it is here; and the queſtion there was 
whether the intail created by the father is or is not barred: by the 
ſurrender by the ſon and his deviſe. The judgment was, thit 
the ſurrender to uſe of the will did well bar thie eines tal, + This 
goes a great way; and upon this foot only I ſheuld be fully uf 
opinion, that by the ſurrender to the uſe of the will the eſtate tail 
Was well barred; and if one was to examine it, (which there i 
no occaſion to do, as there are theſe authorities) there is a ſtrong 
argument for it; for a ſurrender to the uſe of ariy"other' perſon 
paſſes the eſtate ; and ſo it is in a ſurrender to the uſe of the will: 
for the eſtate paſſes by the ſurrender, and then comes within the 
ſame reaſoning. But another objection is, that this ſurrender i 
„ not well preſented. By the general cuſtom of copyholds a ſur- 
r render ought to be preſented at the next court, as appears from 
tom of copy- Lord Coke : but by the ſpecial cuſtom of a manor it may be pre- 
holds abe ſented at any ſubſequent court. What is the cuſtom here, does 
Ce: appear: that is not a ground for me to determine that the : 
bat may by tender is void. Therefore after all that has paſſed, and __ 


| * dated certainty, this is a reaſon, why 1 I ſhould 1 op” give gel i 
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ke mortgagre.upen this point; and it is greatly ſtrengthened. by 

the other point, that this land had borne, its burthen. bonds 

Moore, Was! truſtee dan, and receiving the rents and pro- 

fitsz it he) recewes, ſufficient to anſwer the charge, in general 

caſes) the land is diſburthened ; for you ought. to have looked out, 

and maſt, reſort. to the truſtee and compelled him to execute the 

tuſtz and then ſhall not come againſt the land again. This 

ortgagee law the truſtee all the time in poſſeſſion, and therefore Truſtee in 

had.reaſon,;to. think the eſtate had borne its burthen ; this is . 

therefore a corroborating reaſon not to affect him; nor will I at ven, moriga- 

this diſtance | of time direct a trial. 1 As. to. the owner of tl | oe bc ap ed 

equity, of, redemption it is true, that theſe points might .CONCET, | wok — 

him ag well as the mortgagee 3 and another point has been men- then, and is 

tioned, that might concern him, that he has a legacy by the will, „ 4 | 

| and;ſhoulg, be Nie his election : but that is out of the caſe, for to the owner 
unleſs he had his legacy, I ſhould not put to election. If a man or the equity 

inttled to an eſtate not well deviſed from him by will, but by uonr ab 

the ſame will has a legacy given him, and a power in the will to not however 

a truſtee fan him during his minority; it is paid to the truſtee; Put to election 


* 


but if he loſes; that legacy by failure of that truſtee, and receives wehe b, 
no ſatisfaction for it, I will never carry that rule in Noys v. Mor- ſaid truſtee 
dau tor that extent, as to put him to make his election merely 8 . 
becauſe the truſtee receiyed that legacy for him during his mino- 
rity. , But it is not within Noys v. Mordaunt, for he was not 
owner at the time: the eſtate tail deſcended to his father, who 
might har him; but, becauſe he has not barred, ſhall you be 

to our election, when you had not that option at the time? 

he has ſubmitted to ſell, and does not complain of it; and 
therefore there, is no ground to enter into that point as to him; 
but as to 12 doubtful point as to the ſurrender it is juſt as to 
way, that the decree ſhould ſtand as to the ſurplus of the money. 
Aste the other point he defends himſelf by, that his eſtate has 
berns its burthen; there is no ground for that, although the 
mortgagee might ſay ſo; as to whoſe mortgage there is no ground 
to gelieye: but the defendant the grandſon, as to the ſurplus, is 
lable to anſwer the principal and intereſt, that ſhall be found due 
for the legacy of 500“. 85 „ 
Maine enen 
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ECTME NT. Verdict for defendant as to part, and 
bee en as to part. The verdict for the plaintiff was 
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tender. By in this manor for 1 lands. J N. che Ton waz 
three judges admitted into the premiſes to hold to Him and His heirs in tal 


recovery withe Hit Of appoinit. He made his will deviſing the Cuftornaty mel. 
apd therefore ſuages and premiſes in queſtion, which he had ſurrendered to the 
rg ſurren- uſe of his will, to 6ne of the defendants. Upon the rolls of the 
4 1 4vvahor there was found one fihgle inftance of à furrender to by 
e, a Ot tail; but it id Hot pff, what ce rent war unte 
4 2 9. A. that fürrender: and no inflatice was found on the rolls of 2 fe- 


A covery ſuffered to Bir elites tali: 2 
52 eee. 3. fee tif 2 eee , 


44. The caſe having bern twice argued, che court taking time w 
conſider now delivered their opinions. Tb Vat Vin 


Vu WENT If i} CHAR { 
Birch, J. eee eee. 1 
The queſtion is, whether che eſtate tuil, createtl by the fathet, 
is or is not barted by the furrender by the fon and che devi in 
urfuance thereof. As it is admitted, chere is x cuſtom in thi 
manor for intailing copyhold lands, it miſt be altthitted, there i 
ſome method to bar füch ihtails; or elfe there would 1 
tuity, which the la abhots: and 1 trink, this furrender is" 
good bar to this intail. Three methods of 1 men. 
tioned. Firſt, By recovery in the Lord's CVurt. 8 -_ 1 
ſurrender. Thirdly, by förfeiture, and te- grant; of which 
Kind inſtances are found in 2 San. 422. 2 K. 127. 1 Sid. 31. 
Sti. 452. but all thoſe caſes ate reſtrained to the manor of 'Watr 
feld in Yorkſhire: therefore this method of harring may be Hil 
out of the caſe. As to the recovery it muſt be agreed, "that" 
Roll. Ab. 06. B. 2. tenancy in tail of copyhold may be barrel 
by common recovery without cuſtom. Mo. 627. by ſpecial cuſ- 
tom. Cr. E. 380, 391. otherwiſe, and for a conſiderable time 
theſe recoveries ſeem to be loõked on as diſcontinuances only, 
few antient caſes going ſo far as to hold them to be bars without 
ſpecial cuſtom. In Snow v. Cutler, Ra. 162. it was held by Ku. 
ing and Twuſden, , the recovery of oopyhold doth - not dock the e. 
mainder without cuſtom. 90 1 Leu. 136; where all the judgs 
agreed, that if it was an executory deviſe, it was not barred 
recovery according to Pell v. Broun; much leſs in caſe of om 
| | - 
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theſe caſes and others in Dar. 192. the effect of a recovery with- 


Jer ſeeming the foundation of copyholds. But it is ſaid, that a 
ſurrender without a cuſtom is no bar, according to Co. Lit. 60 B. 


cuppoſing a recovery without a cuſtom works not a bar according 


to Snowy Cutler, and can only make a diſcontinuance, a ſurren-. 
der muſt be a bar. But there has been one inſtance in this ma- 
nor) Wich has a tendency toward a cuſtom; becauſe a cuſtom 


uns firſt by a ſingle inſtance, as in the caſe of a carrier, and is 


often taleem in a reſtrained ſenſe, not neceſſarily importin g time 
out oemind. In Cr. E. 484. ſurrender by tenant in tail of a 
copyhold makes a diſcontinuance. Indeed it is difficult to recon- 


is held no diſcontinuance without cuſfom: but that ſeems wrong, 
ſor ſurrender by cuſtom is admitted to be a bar by the cuſtom; 
therefore one would think, that according to 484 it muſt be a 
diſcontipuance. without cuſtom. In 2 Ver. 583. and in 702. 
Lord Ces opinion is that where there is no recovery by cuſtom, 
2 common ſurrender will bar the intail. But it is objected, that 
though in ſome caſes a ſurrender might bar a copyhold eſtate 
tail, yet this ſurrender to uſe of the will ſhall not; becauſe it 
paſſed nothing; and he might do what he would with it. This 
is indeed like all other caſes depending on wills, that nothing 


of teſtator but if not prevented by any intermediate act, the 
intereſt certainly paſſes at his death: and there is no caſe making 
a diſtinction between a ſurrender taking effect immediately and 
further taking effect at the death. Wherever there is a cuſtom 
to ſurrender, Which will bar an eſtate tail, it is always held, that 
a(urrender to uſe of the will will bar the intail alſo. There 


ae; therefore but few caſes, where a recovery without a 


cuſtom is held a bar. Even in 1 Roll. Ab. there is a Dubi- 


out a cuſtom is of no force; and as in this caſe it appears, there 
is no ſuch cuſtom, and in fact no recovery at all, the conſe- 
quence is, that a ſurrender will bar the intail, of which there is 
one inſtance. It is proper to eſtabliſh this method by ſurrender ; 
and the rather as Chancery has a concurrent juriſdiction with all 
courts. in theſe caſes, frequently conſidering how far a ſurrender 
hould be ſupplied, &c. This method alſo tends to the ſecurity 
Vol, II. C 4 5 7 
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told which is not barred without cuſtom. Comparing together 


at uſtom upon eſtates tail is plain, and is out of the preſent 
. and conſequently the ſurrender muſt take place. This is 
the only method of barring copyhold intails remaining to be con- 
gdered ; and it ſeems the eaſieſt and moſt natural way; a ſurren- 


eile dhe caſes on this head in the ſame book. In 148 ſurrender 


at the time of making paſſes; no immediate intereſt until death 


tar. In many caſes in Cr. E. ſuch recovery is held only a diſ- 
continuance. In 2 Yer. a common ſurrender will do, where there 
is ng particular method in the Lord's Court; and a recovery with- 


605 


606 


and the quieting the title and 


to this. Here is a manor, in which cuſtom as eſtabliſhed the 


down rather as an opinion than a reſolution; chat ſuch a r 
would bar. In Nitcbin 176 and 178, it isſthis rea 


thod, he thought would do it, and mentions a dubitatur. Thu 


lection, but muſt be ſome note, he received; and in the next 


ſtands, muſt ſtand; on what is in Lit. ſec. 76. that plaints 1 
nature of a real action may be in the Lord's Court: but it wil 


* 
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poſſeſſion of the copyholder: bu 
a recovery, if examined into, Would be found very ãn convenient 
in ſome refſpects, as in 1 Ver. 368. in this method it is hardy 
poſſible to miſtake. The verdict therefore for the plaintiff ougit 
to be ſet aſide. ee een 8 


* 
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; 7% 2 s 444 | | | FEES 6017 23$% 4 a f 11 

1 muſt concur in that opinion. The whole of the caſe come, 


ihtailing of copyhold, and no method of barring; for one in- 
ſtance ſo modern will not weigh with me; and an Inſtrument 
Without enjoyment is not an inſtrument. I will conſider it in the 
light, it was at the bar. Firſt whether recovery without cuſtom 
to warrant it will bar? Next whether ſurrender without cuſtom 
will? Laſtly ſuppoſing a ſurrender will, whether this kind of 
ſurrender will have that operation? But it is neceſſary to 
premiſe, what will not be diſputed, that neither che cuſtom nor 
the Hat. de donis alone will eſtabliſh it, but both muſt c- operat, 
and will then produce a regular intail of copyhold; for which 
might be cited Cu. Lit. 60. B. and 3 C. 8. for it was once u 
ata quæſlio. Next it will be admitted, that a cuſtom intailing wil 
be void, if there is no method of barring; and therefore the lay 
will introduce a method of unfettering that eſtate: nor can u 
eſtate tail be granted on condition not to bar at. Co. Lit. 224.1 
Ven. 322. It was contended, that as this ſurrender was to tale 
place ex neceſſitate, there might be intended a way by forfeiture 
and regrant; which not being ſtated in the caſe, the court will 
never doubt of what is not ſubmitted to it: but if we were to 
enter into that, there would be a great deal of doubt as to the 
validity of that cuſtom: and it is certain, that all the caſes there- 
of relate to a particular manor. That, which is ſubmitted to 
the court, is, without a cuſtom which is the proper way, reco- 
very or ſurrender. To conſider therefore the firſt, point: thee 
are two books, for which I have great eſteom, where it is lad 


reaſoning and de- 


livering his own opinion, not the determination of any cout. 
1 Noll. Ab. p06. goes further: he ſeems to chalk out ſome me · 


caſe was before Rolle's time, and dees not depend on his on cdl 


term 44 and 45 Eliz. the ſame court did not look on .Monris's cal 
as a reſolved caſe. But the opinion of Mtabin and of Noll, if i 


Not 


wot th 
K 


in the time of K. H. 8. and 
The firſt caſe was 27 H. 8. Bro. 


ſays, he looks on it only to work a diſcontinuance. 1 Koll. 
. g fays, Cote was miſtaken, for that it is rather a bar, upon 
the ſtrength of Marris s caſe. Cr. E. 380. the court agreed, it 
was a diſcontinuance: but not whether it was a bar or no. Cr. 
E. 39 held at a diſcontinuance, but that it could not work a bar. 
u., BY. 907. this would not have been reckoned, as a point of 
doubt, if the court were conſcious of ſuch a judgment in Mor- 
s cale juſt before. In Mo. 753. there is 4 a. but it might 
ab well have been faid, whether a grant of tenant in tail would 


. 
- 


work a Hiſgontinuance, for updoubtedly a ſurrender could paſs 
Nothing, but what the tenant could copyey, and could no more 
wo arang, than where a thing palles by grant. I: is ther 
fad indeed, there might be a recovery in the Lord's Court, which 
Will bar the intail, but not whether there was a cuſtom for it; 
for gamit, it might be, if there was ſuch a cuſtom. Cr. E. 391. 
being directly contrary to Marriss caſe, ſo ſhortly mentioned in 

E, and Cr. E. goy. being the next year tp Morris s caſe, it ſeems 
to tand on the old books wexata gucflio, of which there are great 


later 


Vent a perpetuity., Whether, the, cuſtom. will be void, if there i 
| e of barring, I doubt. I agree alſo, that a ſurrendet wil 


only caſe, where that point came under /cqnfideration/ af the 


and conſequently the whole verdict muſt” be entered for the de- 


COMES 43533. 33, 395 HO . 22 JO 5 
I am the ſeſs concerned at differing ip 
becauſe, tho' I:cannot concur in the point of, law, ye think the 


bar 


Put 
that queſtion. _ Forfeiture and regrant is not an adequate argyomen, 
that there is no occaſion for a ſurrender. * I will not enter into t 
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later authorities; the firſt of which. is Cnc C. 42. Which was ths 


court; the next is Snow, v. Curler; upon the ſtrength of which 
and of ſome authorities, 1 ſhall mention under the next head, , 
recoyery without cyſtam-to- warrant it will not be a bar to an in. 
tail of -copyhold, ITbe next queſtion is, whether a ſurtender 
will as.to, which chere is (5. Lit. 3 Co. B. 1 Brel, 1. d 
298. Indeed in Sig, 307, the words of Hel: are general; but 
f will underſtand them in the reſtrained ſenſe. in Sho. This opi- 
nign, that where there is no recovery by cuſtom a common ſur. 
render will do, 1s mentioned by Lord Couper in 2 Ver. 583 
Which indeed was not the point he needed have conſidered: but 
thqugh this is an opinion only, his next determination 2 Ver. 592, 
is delivered as a judge upon the very point in judgment. M. 
opinion therefore is, that the ſame rule, muſt hold, that: a- fr. 
render of copyhold will be a ſufficient bar of the intail;} where 
there is no recovery by cuſtom to bar it, As to the third: point 
according to 1 Bu. 200. and many other caſes, I ean confdet 
the will only as a declaration of the uſes of the ſurrender. The 
will is the ſame, as if it had been inſerted hy matter e 5 fat 
in the ſurrender, and will have relation; which. is determined i 
a caſe of a ſimilar nature. Co. Lit. 59. B. and Cr. J. 199, a5. 


- 
* 


This ſurrender therefore is a good bar of the intailed*copyhgld; 


fendant. 
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opinion in the,preſentaſe 


opinion of my brothers attended with leſs, incopyeniengethan-mjne; 
therefore am glad, it will prevail; and I differ but in one: Pointe: 
agree, that an eſtate tail in copyhold is not greated by cuſſom, be 
cyKom co- operating with the ſtatute; and agree; that if it may be 


«as 


exeated by cuſtom, ſome way to ban it myſt, be found. ouf 10 pr 


bar ſuch eſtates, if there is a cuſtom. for it, according to the expreb 
ds of Co. Lit. bo. and Lord Coke would never. have faid, that 
ſtate may be created by cuſtom, a ſuxtenden hy cuſtom wil 
it, if it was then cſtabliſhed, that a ſurrender. without ajcuſtom 
will Par: his Spinzon therefore muſt, be, that there muſt be a cr. 
ſtam to make a ſurrender good. If there is no other way to ba 


J admit, a ſurrender would without a cuſtom from necefity to avi 


a perpetuity ? 


if there is a way of . barring, there is, an end d 


3 becauſe 
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ſe it is not before me, but ſhould as at preſent rather think, 

r k chars was a manor, in which ſuch a cuſtom exiſted, that 
en would bind all the parties, and that might be a good way 
Körting daz although without a cuſtom it might be a bar, it is 
bot eh a method, as will preclude the other, becauſe not in the 
enam? power; for unleſs there be a cuſtom, if the lord will not 


conſent; it cannot be done, and is therefore no method at all. I 


agree alſo, that if 'a ſurrender will bar, this ſurrender to uſe of the 
will will do it. It is objected thereto from the abſurdity, that 
would follow im other cafes, which I do not concern myſelf about; 
as that if tenant in tail can bar, it muſt be by ſome act in his life, 
whereas a will cannot take place until after death, and the ſurren- 
ger and will making but one conveyance the ſurrender operates not 
until after death, and then it is abſurd to ſay, a man can bar, after 
be is dead. That has already received an anſwer; and further, 
when there is a will and admittance, that has a retroſpect to the 
ſurrenddet to all intents; and it is therefore a bar from the time of 
the farrerider, not from death of the teſtator: otherwiſe a ſurren- 
ter de ule of the will would not bar ſurvivorſhip in the caſe of join- 
tehünts. In Co. Lit. 59. ö. taken notice of in 3 Lev. 385. are pa- 
wlll instances to this. Bat I cannot think, a ſurrender will bar, 
if there is any other method. If a recovery will do, there is no ne- 
ceflity-of a ſyrrender to har: but there is plaioly no cuſtom one way 
ot other,” A cuſtom muſt be time out of mind; fo that one inſtance 
hub 6 tendency to a cuſtom. I think, a recovery without cuſtom 
will bar; and if ſo there is no occaſion for a ſurrender to bar. 
Lit. ſet. 76. Plaints in nature of a real action may be in the Lord's 
Court, Kitchin (a book of good authority, and the rather becauſe 
founded on old determinations not advancing fancies of their own) 
is cleat that ſuch a recovery will bar, making a diſtinction between 
recovery with” voucher and without. Except Cr. E 391. there is 
do cue before” $row v. Cutler, where it is faid it will not bar; but 
wan) eaſes, where it is ſaid it will; ſome, where dubitatur. In 
ſrerat caſes it is id, that with voucher they will be a bar, without 
voucher only a Giſcontinuance. , C. E. 391. does not appear whe- 
tber with”vouther or not. I ſhould rather think it implied from 
Lord Codes Haclination, that à recovery will bar without cuſtom, 


though he has not faid it. Conſider the other caſes ſince: but firſt 


«4 te an objection to theſe recoveries barring from the reaſon of re- 


remainder man has, which cannot be in copyhold caſes becauſe to 
the lord's prejudice; it is well known to be nothing but a fiction; 

e common vouchee is to make ſatisfaction; and I cannot argue 
mnetely from a fiction, or ſay that a thing, which is a fiction in the 
case of frechold, ſhall be a reaſon, why recovery in caſe of copy- 
bold chall not bar. This would be a ſtrong argument againſt bar- 
N Fur by ſurrender ot recovery with cuſtom, becauſc there is 

Yor. II. FR. no 


coveries barring in caſes of freehold, v/z: the recoveries in value the 
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n — then Stinetlet "ITY 


e Beveale dhe votes Wert directed. to pay the 
ic Hulband for his life, ot fo much 4s/The' ſhould direct 
t; and after deceaſe of the furvivor of them it was de- 
be te the u of tech cid and children of then for ſuch 
Eſtate a eſtates, and in ſuch ſhares? and ropottions, manner and 
forth, limitations and conditions, as the wife ſhould limit or appoint 
by jot in her life, or by win, or writing in natute of a will; in 
deſyult'of appoinitenent, te all the children equally to be divided as 
Kants in common and their feſpective iſſues with trofs remainders 
{a l AM oaly one child, to ſuch one child and the heirs of it's 
boch in default of ſuch iſſue, to füch perſon or perſons às "(Me 
appoint ; in default of appointment and of iſſue, to the ve: 
dat the hoſband for life, remainder to her own "right heirs. 
n 96 SHR 

By the ſecond gerd of the Oxford ſtats 4 term is Gn 60 
rae money, remainder to truſtees during the joint lives of huſband 
ad wite for her ſeparate uſe, and aftef ward to the Huſband, and 


r e of the ſurvivot as ſhe would appoint; in default of 


321 I » 


— to the buſhand for life, reverſion to the right heits of 


"I ol 12400 44801480 


Ia ee of F this power he's wife in 17 ” ade : a will, taking 
notice that ſhe had not withſtanding her eoverture by her marriages 
power" to difpofe of her fottune, as the ſhould think fit, 
Her exccutors/tor diſpoſe in manner following, with this 
chlo; © em; I leave and bequeath to my dear huſband all the 
fits and revenues of my eſtates at Bluter mer in Millſbire, as 
N of my eſtate at . in Ox- 
« ford; both for His nauirab life, ſubject to the payment of an- 
© nuities y/ and after the death of my dear huſband” I give and be- 
queath hy fajt eftates-to\thy dear children, if 1 (ould leave an 
* e but in caſe 1 ſhould leave no ſuch child or chil- 


ſettlement 
and Wefir 


«yt nor the iſſue of ſuch child or children; and after the deceaſe 


«gf my dkat huſband, then T give and begutath the ſaid eſtates 
to my Worth friend J. Hun, making him hereby ſole heir 
«of this my laſt: will and teſlament in default of fe left by mig, 
* and:aftor: the! death oP y dear huſband N 


N 


At the tine: of making the! will ſhe was with child, * Was 


bewughe to bed of daughter Amn Brnigna Stonchouſe and died not 


very long After ward. The daughter ſutvived her mother, büt died 


without iffue an infant of tender years, and at the time of her death 
leſt the plaintiff her heir at law on the part of her mother, who 
brought this bill claiming to be intitled to the revetſion in fee of 
the eſtates in queſtion to have cate taken of the deeds and writings 
the title of the eſtate, and to reſtrain the tenant for life 


hom committing waſte : ſhe left alſo an uncle her heir at law on 
3 


the 


612 


bl ben 


Lord Chancellor taking time to conſider. of the -caſe, now Gd 
vered his opinion. it's tos” OT. or tie” 


| The queſion ing upon his ft of the fit « queticn 


ordinary relief for a remainder man or reverſioner in fee againk the 


Warrant it, is 


Writing in 


covert under 
a power not 


» proper will, in virtue of a power reſerved to her in two deeds of ſettlement; 


| and the ap- 


pointees take 


under the 


Lew eos and as if the limitation in that writing of appointment had been cod - 


writing. 
Yet it has 


effect of a 
Will to three 


intents ; the 
| words ha ve 


the ſawe ie; confuſion in the conſtruction of writings, if they were to have one 


ral conſtruc- 
tion; it is 
ambula 


until teſtator's 


death, whom 30d beneficial conſtruction as the wonds in a proper will. 5 


appointee 


muſt ſurvive, 


oy from death of the teſtatrix; and therefore though the party taking thereby 
teſtator's 
death. 


_ - Theſe points were fully conſidered and fo held 


Before I go to the particular poiat, I will lay down three Princi 
2 fs ples, by which I ſhall govern myſelf in my determination, and 
will by feme 


ſuch appointee muſt ſurvive the teſtatrix, before he can take. 


* 


ticular caſe, where it was ſo determined. The next principle, 


: 
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the part of her father; and I. Hutton claimed the remainder in ty, 


\ 


conſttuction; for the court muſt make ſuch a conſtruftion, a, f 
moſt reaſonable and warranted by the, words and intent, The te. 
lief prayed by the bill (if the ſuggeſtions therein are right) is 1 


tenant for life, and for the equal benefit of all 7 intereſted 
but as to the latter part of the relief prayed (which, if the fach 
proper) there is no proof of any waſte committed, 


= Cons =. . m0 


=> 
co 


SS. 


by which all caſes of this Kind are to be governed. Firſt, ch 
not a proper will, but a writing in nature of a will by a ſeme cover 


and therefore whoever takes under this will, takes by virtue of the 
Fxccution of the power and by the powet coupled with the writing 


AY Sg = 


tained in this deed creating the power ; for they take from the wy. 
thor of the power. But notwithſtanding that, though ſuch. yr. 
ting is not a proper will, it has the effect and, conſequence of 2 vil 


2 


to chtee intents.  Firſt,, the words are to have the like .conltruc- 
tion as if it was a proper will ; for otherwiſe there would be a ſtrange 


- 


conſtruction where proper wills, and;, another where; improper; 


: 


the words therefore of ſuch writings are io teceive the ſame liberal 


condly (and that is the ſecond principle, I lay down) ſuch writia 
in nature of a will, though not a proper will, is achbulatory uti 


takes by virtue of and under the power, yet notwithſtanding that 


th if they do ſurvive the teſtator ; thirdly. they can take only 
from the time of the death of the teſtator, that is the | confumms 
tion of the writing; and then they do not take as from the time 
of the power, but the operation and. effect is only to take and vel 
the eſtate from the time of the conſummation of the act by tht 
death of the teſtator. So far ſuch writing has the 8579 of 4 
; BY e | by me in 
The Duke of Marlborough v, Lord Cariiſſe, though there was no po 
lay 


— 


and to execute a power over her whole eſtate, and not to dye" in- 
ee Sui * . . 1 s | 


Next as to the points in the caſe ; and there is really and hal . 
15 885 c queſtion ;, that is to. determing what eſtate the infant ria 
d the « Path Sher mother: ; all the Ab e will follow, the 


Keligiþatioh 0 r 


F eonflfudtions. Babe been Ut I this wi, and the Ie 
it took upon the death of K Er mother. F irſt, for the plain- 


=: 


the 1 x 


15 
0 1 tee expe Rant thereon, that did not paſs by the will either + 
Heir or to J. Hutton ; that J. Huttan had not an abſolute 
— — = but only a contingent executory limitation upon 
her dying without, any « children living at the time of her death; 
15855 not ha e dete J. Hutton the remainder man cannot 
A therefore the reverſion in fee upon the eſtate tail being 
"FER not given away, deſcended to the daughter from her 
e Heir at law, and then it muſt deſcend from her to her 
5 he part of her mother. The conſtruction put for J. Hut- 
Lins, 1 5 far be agrees with the plaintiff, in ſaying that the 


y the deviſe an eſtate tail; but afterward they dis 


pd not deſcend from the mother to her, for no rever- 
S Ic 75 to oe nd, but the remainder in erf is deviſed to 


f 
227 ng | general ving without iſſue, which has happene 
5 Poſſeſſion. 


h 


ruction, but that the infant took an eſtate i in 


171 * — — ate melt to diſpole 77 


Inf ſted, that ſhe took an eſtate tail, but that as to the re- 


13 5 inſiſts, that the reverſion in fee expectant on 


EK. 
5 


0 = | 1 the deviſe ; for that it is a deviſe of the fee with a a 


take place in different perſons upon the event happeging 


' : any cannot be mounted on a fee, yet there may 'be 
vw 
155 KA 4 ſee; and therefore that the infant would'take 
eltate by virtue, of the appointment, but referred, to the py + 
and con nſequently as if her name was inſerted in the power, A 
ſo by Purchaſe, and, then to her heir ee part of the” "father, f 


the mother. 1755 EC: 7 14 5 


60 410 jlt firſt e the conftruRtion "R by the uncle, 6 lay it dhe 
7 2 the FE. for I am of opinion, that | I. cannot conſtrue this a de- 
pally e fee ſimple to the infant. That it is not ſo, appears 
from the works of the will. A wood deal has u at 


has _ wat bs - 4 


1 


The uncle inſiſts, that neither * a 


according to Lodington v. Kime, that is, the fee fit ve Ah. 4. 


Fes ſimple. 
the nh and that may be good and clear law, (ESI 
remainder o 


E with Ap double aſpect, 5 which: is not a remainder a fee. 
lays, ; 


| 


614 48 E Argﬀed and Determinedd 
Fa. Ab. 178. gate, according to the general words in Lady Bridguouter v. Du, 


of Bolton, that Mate is genus generaliſſimum ; in anſwer to which k 
diſtinction was made, that this was local, deſcribing only the thin, 
8 not the intereſt in it, and therefore that it was not ſufficient l 
| Deviſe of all carry the fee, Now if it reſted upon that, I ſhould think other. 
my eſtate at wiſe, becauſe it is not certainly determined, that the barely ſayin 
= _— 1 all my eſtate at ſuch a place without more words is to be confidere 
comprehend AS ſo local as not to comprehend the intereſt in the thing. Wilſn 
_ the * v. Robinſon, 2 Lev. gi. was local: and yet the court held, tha 
4 well as the all my tenant right eftate not withſtanding the locality of the ſubſe. 
lands, quent words was a deviſe of the fee, and carried the eſtate and in. 
tereſt in the lands as well as the lands. It is ſtronger in the pre. 

ſent caſe from the diſtinction made by the teſtatrix, that when ſhe 

gives to her huſband, ſhe gives by expreſs words the uſufructuaty 

intereſt, all the profits and revenues; when the gives to her children 

ſhe. gives all my ſaid ęſtates; and that ſhews a different intent, that 

one was only as a gift of the preſent profits during life, the othe; 

as a gift of her whole intereſt. But this point is not neceſſary, and 

therefore not quite proper to determine. But here are words of 
limitation added by the will; and then whether the teſtator uſes the 

' words lands, or tenements, or eftate, it is the ſame; for then the 

words of limitation ſhall govern what eſtate the appointee or deviſe 

| ſhall take, and not the general words. I am of opinion upon theſe 

' words, that they create an eſtate tail in the child or children; and 

the particular reaſons for that I will give under the next head. 

But I think, the court ean never conſtrue it to give them a fee 

ſimple; for where there is ſuch an imperfect will, as this is, and 

the court is compelled to make a conſtruction upon the words to 

anſwer the intent, the court ought to make a reaſonable conſtruc: 
Argumentum tion; and there would be an abſurd conſequence: from -conſtruing 
ex abſurdo- this a deviſe in fee ſimple to all the children; the conſequence 
would be to make a conſtruction, that if ſhe left iſſue of a child ot 
children living at the time of her death, this iſſue muſt take this 

eſtate; and if all the children are to take a fee ſimple,” they muſt 

take as jointenants in fee; then ſuppoſe, the had lived longer, and had 

two or three children, and one or two of them died leaving chil- 

955 in her life, and then ſhe had died leaving a child ſurviving 

ber and ſeveral grand- children, would all thoſe have taken by theſe 
words? How muſt they take? Should the ſutviving child only take 

an equal ſhare as jointenant with the grand-children, how abſurd 

that would be, Then if any one died, the whole eſtate of that 

one would ſurvive to the others, though he left children, and ſo bi 
family be unprovided for. Indeed if that child came of age, be 
might ſever the jointenancy : but if he died before, it would ſurvive 

to the other jointenants. In making a conſtruction the court wil 

neyer reſort to that, wherein are theſe: abſurdities ; therefore I an 

af; opinion, together . reaſope ineationed wh 


* 


rr. 


= 
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in the Time of Lord Cnlancellor HARD WIcRE. 
bein eee een an 1 not 4 deviſe of the ſee lim ple to tbe 
4 96 

g 0 > — next aw: is, Geer the child or children, 

that ſnould be left by her would take an eſtate tail, and with what 
kind of intereſt, or whether there would be a reverſion in ſee to 
deſcend, or a remainder over? I am clearly of opinion, that the 
child took an eſtate tail by virtue of this, though an imperfeR, will; 

and much ſtronger conſtructions to create eſtates tail have been 
made by courts of law. Firſt, conſider the intereſt, the children 
takes which will determine the other. It has. been objected, that 
 theſe-words muſt be conſtrued only children and iflue, ſhe ſhould 
leave at the time of her death, and that therefore the remainder given 
over/is/a contingent, executory intereſt, to take place only, if ſhe 
eſt no children at the time of her death. The words, FI ſhould 
leave amy to ſurvive me, are quite nugatory ; for no perſon can take 
under a will unleſs upon ſurviving the teſtator; and then the que- 
ſtion is, Whether it is neceſſary to carry on thoſe i inoperative, inef- 
ſectual; words to the ſubſequent part of the deviſe? It is not at all 
necefſary'; ſhe meant to deſcribe, if I ſhall leave no children at the 
time of my death, nor iſſue at any time, I give my eſtate over. 
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To make eſtates tail continue in the regular intail, much ſtronger Wills con- 


deciſions have been made, notwithſtanding the words ſeem to have 4 


eſtates 


deen confihed to a particular time, and not a general dying without in the intend- 
iſſue; us in Lre's caſe, 1 Leo. 285. where a conſtruction was made ed channel of 3 


to anſwer the intent of the teſtator, and to keep the eſtate in the 
proper channel of deſcent according to the intent, by holding that 
though-the words pointed out a dying, without iſſue at the time of 
the death, it related to a failure at any time afterward. Another 
eile is Spalding v. Spalding, Cr. C. 185, which was a very ſtrong 
upon the words of a will imperfectly penned, and helped 
cut exen by the inſertion of words. This ſhews how liberal a con- 


ſtruction courts of law have made to continue eſtates tail in the 


line. Upon this head another caſe is material to the general doc- 
tine though not directly: that was a caſe of great argument, 
Sb v. agb in B. R. afterward in the Houſe of Lords by the 
name of Sparrow v. Shaw, where the Lords reverſed the judgment 
of B. R. and their opinion was grounded upon this, to preſerve the 
eſtate/in-the right channel according to the intent of the teſtator ; 
and for that general reaſon only I mention it, that ſuch conftruc- 
tion is to be made of a will, as to preſerve the eſtate in that channel 
of deſcent the teſtatrix intended it ſhould go. The plaintiff there- 


fore and J. Hutton are in the right in this, that the Infor took 
an , mil. : | 


Bat 5 the next cation ariſes upon the poli in which they 
u who has the fee expectant upon that eſtate tail? Upon _ 
___... ac 


\ 


deſcent. 


to pre- 


Ws; 


idiom char vilarheoobitru@ion dle ; 
nam lin tail) dvd an thawoidable cnc 
eſtate hes gone cer to the ermiinder un̊ IH, 
ton. According to the opinion already given I have conſtrued. — 
word iſue to mean iſſue happening to be and determined at any pe- 
rio of time Whatever, not tete confined to the death ef 'the def. 
eric. Then the bert Tithitation! wuſt de upon chat erent to J 
Words in a Hürton tlie deviſte, The obly to this conſteuction js 
will have # that this will-n6t"conftrac” dns erde according" to her erpteſfon 
aruction ap- in the former clauſt, but 3 
plied to diffe- fame words or the reference to the ſame words in two different 
| reat matter. events. Now that that may be done, there are authorities, and in 
| 2 much ſtronger" caſe, viz; Forth v. Chapman" where the greateſt 
difficulty in the way of Lord Macclesfield was, that the freehold ang 
leaſehold were deviſed by the ſame words: and yet he held, thoſ 
Words were to receive a conſtruction according to the ſubject mat. 
deter. This caſe is in 1 . 664. the editor of which; bodk 
been very careful, and adds im à note there that the 2 
«4 »» 1/-<onfined to the leaſebold eſtate; but I think, that is acinhiſtabeet 
the regifter's book, for I have brought with me the brief had in 
the cauſe, and it is there; as Lord "Macclesfield took (itoaddthit 
Was 4 difficulty, Lord Macelesfeld ſtarted hinwelf,/-which he) never 
* „ buld have created againſt his on opinion; if it had inot been 
ſo in the will: that therefore ſhews ſtrongly that became words 
1 0 0 0 in the fame ſentenoe have + dieren corifteg Aion 00 
— ca Alltfetent mattet. But abſtracted from that, there ate other wards 
da yd afterward in the latter clauſe, upon which, laping)the! abthority! of 
„ Lord Macclesfield's opinion out of the caſe, it is impoſſible ad oanjne 
20 | So the conſtruction of iſſue there to iſſue at the time of her death, but 
„that whenever there was à default of iſſue, unis | lidoiiter 
8 Mould take place. Default oY 1/ue means failure of iffae; 1 Here 
tingency in the teſtatrix has only expreſſed in words the double contingetiey, 
remainder thgt is in every limitation in remainder after an eſtate tail. Soppak 
_— ih rn deviſed to A. for life, temainder to the firſt fecand, third, 


TS ow AS. | 


t 
4 


% 


* 3 © 
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28 2 28 2 2 


* 


T 


fourth ſons of A. and the ves of their bodies; and in default 
ſuch iſſue, over to B. thoſe words of limitation over include tuo 
öntingencies, vi. if no ſon, or if all ſuch ſons die without iſſue 
"hat' 5 the diſtinction taken in Higgins v. Domier by Lon 
the limitation of a term; and this is no more tha 

di g. by I dye without iſſue living at the time of my death, & 
7 o over to 7. Hutton, and it ſhall go over to l Ba in de 
1 f iſſue left by me or on failure at any time. On this bead! 
eg mention no authority further, but a geberab o WA vis. What i 
kad. .down by Lord Hale in the great caſe of ' Purefoy v. Rogers 
Fan. 388. that wherever a deviſe may be conſtrued as à remail- 
der, courts will never conſtrue it as a oontingent executory linin. 


oh; I "Which I think of conſequence in the * caſe, . 
ver 


I Wil. 98. © 


Remainder 

_ deviſed never 
conſtrued an 
£xecutory li- 
mitation, 


in . 1 617 


teuſomably and naturally conſtrued as a cemaindor veſted, and 
un the court ought to conſtrue-it ſo, What were the wp of 


this remainder man, is [RNC wy ne but for the * of 
nn 8 | An oF 


1 think nayſelf FRY to > give this opinion to preferne the unifor- 
mity of . given to preſerye eſtates tail in the channel 
according to the intent: conſequently if the plaintiff has not a claim 

co the reverſion in fee, be has no claim to the deeds and writings, 7 
and the bill n ned Rogan but e 


619 110 6 


N- Dir eiten 


; 15 dn vu out, Jah Ly 1755. 21:21: Caſe 212. 
ee of the Rolls for Lord Chace. 

nl ey 11 by 
HE plaintiff Marger 


er Clark ſerved as houſekeeper to Rich- A. in his will 
/ ard due and his partner, during the courſe of which he con- recites the 

added a debt ts het, and alſo for money for the purchaſe of fur- A due an 
nine and money lent. In 1748. he makes a will, deviſing him, and or- 
among tevernl other legacies 50 J. Per ann. to the plaintiff during ders it to be 
lis ont of his real and perſonal eſtate to be paid punctually every — * 
gears and then goes on, whereas I am indebted to her in to the credi- 
«the ſum of 300 J. ſhe having my obligation for 680/. 2.5. 4 4. 8 
„ Memorandum = Jet, 


paid her 100 J. to let Pr. Blagrave have, and at and ala df. 
divers times having paid her 80. I make lng balance, and I am pate the cal- 


s inuebted to her in The fall ſum of po“. I ordain this to beate by tho 

paid her aut ne real and perſonal eftate. teflator, 

el csg a + 12 wWhoſe intent 
The bill was bronght to be paid her whole debt, the teſtator tO the whole, 


having rn 00 allo : to have her annuity under the and give the 
an ino ith lege beſide. 


1490 II 

. idefendant the general. rule 4 in Ng: v. Mordaunt, 2 Ver. 581. 
was inſiſted upon; that if the plaintiff reſorted to her legacy, ſhe 
muſt wave the demand ag ainſt the .teſtator's eſtate, and take the 
computation made by bim in his will. So in Jenkins v. Fenkins, 
where a father-;recites by his will, that he as executor of David 
Lewis was obliged to pay his ſon {ſeveral ſums particularly, and 
ſeveral payments having been made (ſome of which were allowable, 
others not) he liquidates it to a ſum certain, and gives the ſon ſeve- 
ral legacies 5 on a bill by the ſon it was decreed at the Rolls, that he 
Mas intitled both to the legacy, for which his father was debtor to 
him, and alſo to the legacies under his father's will. Lord Talbot 
*aried that decree, ſaying the plaintiff muſt make his election, 
muſt ſubmit to the adjuſtment of this debt, otherwiſe the perſons 

Vo T. II. 7 prejudiced 
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ptejudieed by his teſorting to his debt muſt have-the»benefit given 
| to him under tber en en fe od esd To 50 Mair 


1 
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Sir Thomnus Clarke, © rl nr of 2bo90 „leg zi gn, 


Aist L N 1016715 3113 9166 Irre ith ; petit THT 58 | 
- The queſtion is, whether the plaintiff is to be. concluded by the 
deſcription' or account ſas it is called) liquidated by the teſtator in 
his will, and is obliged to make her electione Fhe general rule relied 
on for the defendant, which has obtained ſince Noys v. Mordaurt 
is clear, that where a man does by will more than he has ſtrictiy a 
right to do, and gives a bounty to the perſon, in whoſe prejudice 
that is done, the perſon prejudiced by one part ſhall not inſiſt u 

is right and at the ſame time upon the bounty by the will. The 
ſame thing was attempted in Lord Somers's time, but did not pre. 
| vail; as appears from Laurence v. Laurence but ſince Noys v. 
2 Ver. 365. Mordaunt it muſt be looked upon as ſettled, that claiming in one 
part of the will by the intent of the teſtator they ſhall not contradic 
Another part, To examine whether the general rule is applicable 
ike 860 to this, what was the intent of the: teſtator ? It was not to make a 
cocmpoſition of a debt he oed the plaintiff, not to give part ig lib 
of the whole of it, but to pay her her whole debt beſide the 501, 
+ » +» Annuity. * Suppoſe the teſtator had not been ſo particular, but reci- 
©. __ ted-in general, that whereas he had given her gol per Ann. and 
..- +. +... Whereas he was indebted to her 500 J. he orders her tobe paid that 
500. out of his real and perſonal eſtate; the teſtator's miſrecital 
wocquld not preclude her from ſaying, more was due to her; It falls 
Ante: within the caſe of Miluer v. Milner; where the court rectified the 
110 aly as. miſcomputation of the teſtator; ſaw, the intent was, that the'daugh- 
ter ſhould have 10000 J. in the whole; and though the teſtator miſ- 
took the particulars to make up that ſum, it was error demonſira- 
Tionis, as it is called in another law. That caſe is much ſtronger 
that this; for that was a miſtake in a bounty intended by the will; 
and it was a conteſt with the perſon, who had the honour of the fami- 
Iy. Beſide the preſent caſe would have been much more favoutable 
for the defendant, if there had been a connexion between the quan- 
tum of the bounty and of the debt; but the teſtator has left them 
unconnected; gives the 50 J. per ann. independent or unconneced Bi . 
with the other; and therefore free from that circumſtance which 75 

Has ariſen in other caſes of this kind, where that rule has been in- . 
ſiſted on. It is not a tated regular account, nor can it habe thut itit 
conſequence or effect, but at random, a kind of | Jumping; tie 
ſums paid her; therefore the teſtator could not think himſelf, that 
he took it in an accurate way; as appears from his following words, 
1 mate, &c. His material deſign was to pay the whole debt; the WW hi 
bounty was unconnected with the debt. In Jenbins v. Jenkins tie BW m. 
court went on this, that the teſtator knowing what he owed, mad ex 
a compoſition with his ſon. But it is ſaid, what ſervive would 1 m 
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be to take that ueount in his will, if that was not his intent. It 
might be of ſervice before the Maſter as a check on the plaintiff and 
10 prevent an unreaſonable demand. Nothing then, that will be 
done in this caſe, tends to weaken that reaſonable and eſtabliſhed 
rule, from which this is diſtinguiſhable, the teſtator not intending 
whit any particular ſum ſhould come out of his eſtate, any other- 
wiſe than as ſuch ſum amounted to the whole of the debt. Nor 
goes this /ptejudice' the reſiduary legatees; for the reſidue being given 
aſter pay tent of debts, it is conſequently: uncertain; and they can- 
not Hay, they ſuſtain prejudice, if this debt turns out larger; fo 
thut the rule is ſafe, and the intent of teſtator is preſerved this way, 
re e 

4m een Di et 


v4 Flight ver ſus Cook, July T, 1755. Caſe 213. 


1968; fil Qfft canes 

isn 70 F At the Rolls. „ 

diggs e ene eee e eee | 13801 
T-JI{ND ER: articles, executed on the marriage of Philip Cook, A. covenants, 
be plaintiff, in caſe ſhe ſurvived Philip Cook, claimed —_ 
contingent intereſt in two ſeveral ſums of 100/, each, the one in ond be 
South s annuities, the other due by a promiſſory note of FJ. B. paid to B. 
boch which. were ſpecifically appointed for payment of the plaintiff einge 
in tllat eveut. 1 18636 40 Once. | aliened part 
51 lion 2570367 191; 307 + 4 Rs ed | | of it, on a 
Tie bill} was upon the principle quia timet ; for that as the de- "4 n_ fo. 
ſendant had aliened or threatened to alien thoſe ſums, there might curity, that 
be;nothicg td anſwer that "intereſt, which may become beneficial | ſhould be 
do the plaintiff; and the defendant admitted, he had ſold out 1001, 0 


- 


vane TURAR 144 87: 31-59 1 40 
For defendant was cited Lord Warrington v. Langham, P. C. 89. 
£41146) 132. that parties maſt reſt on the original agreement, and 
0 further ſecurity ſhould be given: ſo 1 Wil. 460. and 2 Ver. 635. 
ne 10 5 | Mo 
Yd of N 


Bir Thomas Clarke. 
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This bill is not for a ſpeciſick performance, but to vary the 
agreement of the parties, and to put the plaintiff in a better ſitua- 
tion than the agreement itſelf left the plaintiff; the agreement being 
to put the 200 J. in ſuch a ſituation as to be forthcoming at defen- 
dant's death if the plaintiff was then living: whereas this is to ac- 
celerate the payment in defendant's life, and inſtead of leaving it in 
Mis power obliges him to pay it into court or give ſecutity. It is 
uuly ſaid, that though this is a juriſdiction this court has often 
exerciſed, yet will it be extremely tender in ſo doing; becauſe it 
materially varies the agteement of the parties at the time of the 
22 18 ; tranſ- 
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tranſaRion, and it would make ſtrange work in trading kingdoms 1 
done lightly. The laws. of other countries admit of caſes to 
. . extravage though not here, az A trading country, In inane, 
n of this ho court always vefy tenderly interpoſes. Though the 
2 | court cannot accelerate peymeat, of put payment of the money in 
a better fituation, yet in certain circumftances parties have met with 
relief, The queſtion then is, whether a proper foundation is laid 
- before the ES.) to interpoſe and exerciſe that juriſdiction for the 
- plaintiffs. ſecurity ? In oppoſition to which ſeveral eaſes are cited. 
Dora Warrington. v. Langham" is an authority, ſo far as it goes, 
Where the bill was diſmiſſed, though it ended by compromile in the 
we of Lordi; yet it ſhews, that the court will not put Covenantee 
„An 2 better fituation, than the covenant left him; for it is different 
; 20 20 om the caſe of executor as to him and legatees. The other two 
© "caſes are diſtinguiſhable : in one the patty had an alternative, and 
no ground to take it away; at!d as to the covenant of tenant in tai 
Not to bar but let it go to the iſſue in tail, he there did an act tend- 
5 ing to keep it longer in his family. But on conſidering how this 
oy ſtands, I catinot lay, but there is juſt ground, from what ha 
5 been done (which is a fait way of arguing) to induce the court to 
interpoſe in ſome manner for the plaintiff. In general the martiage- 
articles leave it ſo as to be a ſpeciſiek agreement binding them; 
and the defendant has confeſſedly Ten the thing itſelf ſo 


ſpecif. 
cally engaged; which makes it ſtronger than Lord Warringtm 1, 


Langbam, which was a general engagement to pay: this was par- 

ticular and ſpecifically. engaged, and left in bis hands as teuſtee to 

_ anſwer the purpoſes of the marriage articles. His ſale is ſuch an 

alienation or breach of contract, that the party comes into equity in 

à ſtronger caſe than in former inſtances of interpoſition by this court 
even before breach of covenant. Here he has directly broke his 
covenant; and thefefore it would be a'raſh action to truſt to the 
m_ = things by the plaintiff's tak ing a chance, when this 2001 
; therefore certainly. ſome way or other the plaintiff is int 

ae 10 relief, But is the defendant willing to give ſecurity to be 
approved of by a Maſter for the 200 J. that it may be forthcoming 

at his death for the plaintiff” J benefit, if the plaintiff ſurvives? 


Defendant agreeing thereto, it was ſo ordered ; and that i in de- 
fault of ſuch ſecurity he ſhould yu 200 l. into the bank. 


, 5 bo f | 125 | As. . 
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47 NN O10 N on the part of the plaintiffs certain traders to 
actions by a ſtay trial in actions at law, brought by the deferens. the 
. corporation corporation of Exeter for petty cuſtoms, an to continue the in- 
FR ee . Jan tion already granted until diſcovery made by the aner g 


— — 


8 2 anſwer, wh what thoſe cuſtoms were. 185 
defence at la u A. Loo 

may ariſe out 85 | 

C -of the anſwer, 


in the Time of Lord Chancellor Hax pwICk r. 
© Doi bas baugrA 2.4224.) - 
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| Thad end mad dhe ations at law is of great conſequence 

to hg grace ef this kingdom, Here is nothing but a ſhipload of 

hemp: Which is a cheap commodity, and the demand for that is 

a0 leſo than 5687. tor, petty cuſtoms ; Which, if they have. a right - 
great burthen on trade; that makes it of conſequence. 


— 


though: it is ſuch a demand, I will not introduce a new rule ; 
of quit £0 enable the defendants at law to make defence to it: . | 
but am of opinion, this motion is upon the old rules gf equity. The rule of <2 
It has been refuſed to inſpect at law into a e 30 diſcovery by | 
rightly.g4- becauſe courts of law will. not give that liberty to any ie bh ele Fs 
ones Who bas not ſome right or claim to it as being a member of tw penalty) de- 5 8 
the; corporation 77 ſo as to a manor, in a queſtion between lord bende not n | 


ad-tengnt-a,court of law. will give liberty to inſpett books of . ® 


ogurt-rols;- but not in a queſtion between a lord of one ma- 4.7 © | 

— Jord of another: yet on a bill in this court for a dif Be 

[cayerys. this court will grant it: ſo that the rule of diſcovery here granted here 

'byandwes Lunleſs a diſcovery is prayed, which ſubjects to a pe- on pu be- 

nalty does not depend on the rule at law for inſpecting books of Lords of a 

2-20fperatien or court-rolls. This is a motion to extend an in- —_— 

junRion; to {tay trial; and the general rule is on ſuch motion, that | „ 
aforable matter is laid before the court, that the defence 

4 law uſt or may ariſe out of the anſwer of the defendant here; 

and it a highly reaſonable to ſtay proceedings at law in this caſe 

untib that diſcovery. is made, and that from the nature of the de- 

dertione; Ie ie a demand . of, petty cuſtoms ; which, I doubt, pery cufoms 

Whether they can be claimed by preſcription ; being different differ fm 

from tolls, which: may ariſe from private rights, though they muſt 2"; = deem“ 

be by/grant of the crown. To ſupport tolls there muſt be either be ed by 

proved or preſumed a conſideration, on which they are founded. . 


Petty euſtome, and aatient duties of the crown, are different. It © 7 


has been doubted, whether or no, the crown could have them may by grant 


other wiſe than by an act of parliament preſumed to be loſt; Son me 
and that was a controverſy between Sir Jebn Davis and Yelverton * 
concerning the right of the crown to impoſition upon merchan- 
diſe. If then the crown muſt have it by act of parliament, 
which maſt be within time of memory, how can a corporation 
or private perſon claim them by preſcription ? By ſhewing a 
grant from the crown they might have them : upon this trial it 
may come out upon either of the counts; eſpecially on the ndeb. 
aſſumpfit, which was laſt laid, they may ſhew ſome grant of the 
crown; and then the defendant in the action might have liberty 
to ſheu ſomething againſt that. This happens in ſeveral caſęs, 
and where, notwithſtanding plaintiff is to recover by his 'gWwn 
«lh Vol, II. D 955 A ., Qrength 
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tren yet ſhall have a diſcovery, 28 in 4 - ap betwetwiy, 
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5411. © f 
ö ändlich muſt be to * trial until | aner orf furhe 


fit) he 


order. 
Str 0. E. 11 1 54 no bot nich' 578 NE Rm Antbirotsb-o.) 
5 17 1 baniritsz9 long i $661 2196990 tinte 
bo 2 Waller verſus Prefwik July 55 1 75 _ 5 
Trade. RE SWI CK and Lacy entered into a contract with the plain. 


Bal of fale of tiff that the plaintiff ſhould, purſuant to the articles, build: 

33 ſhip for them; which the plaintiff did. Preſwick made paid hi 

mamoiety; Lacy did not. The builder of the ſhip gave the — 
tiff a bill of ſale of the ſhip, the plaintiff gave Lacy poſſoſſi 

itt it to ſail therewith purſuant to AS ORG but kept all the 

r WR, cuments, "Sc: of the ſhip, was to draw. on Lacy for hi 

maoiety; Which he did, 110 the draughts were cee for non- 

payment. Lacy died; and his executors ſold his moiety; of the 

0 th to the other defendant Prefwick with full notice of all this; 

an he fold to one without notice, for ought, that appeared. | 


A 4 Ving 


"The bill fought to come upon this hip a as a pecifick lien. 


: 
*$ » 
1 ig 1 Hs : yionib © 


— 


Lord CnaxczLLon. 91 1 noto! hoo m off 


4 


Specifick l | 11 the conveyance had been ALY 25 * the money not paid, 
m_ ls if againſt vendee, his heir, or any claiming under him as, pur- 
for 2 chaſer with notice of this equity, the land may be reſorted to. 
onen. This indeed is a chattel, the moiety being fold. as A. chattel to 
Pe.eęſiict with notice, and he has ſold without notice. Muſt not 
he be liable to pay out of the money he received? I do not go 
upon the plaintiff's having a lien upon the ſhip from the build. 
ing, Fe. but upon having the legal and equitable property in 
this ſhip by bill of ſale made by the builder to the plaintiff; and 
therefore I have no occaſion to reſort to that other queſtion of the 
plaintiff's having a ſpecifick lien, the plaintiff having the proper- 
ty, which never altered. In all theſe caſes, you are to confider 
the nature, courſe, and practice of the buſineſs ; which in the 
caſe of a ſhip diſtinguiſhes it from the common caſe of ſale of 
goods; for in the caſe of a ſhip the conſtant courſe is, that the 
bill of ſale aſſigns the property. 
Oe e The rule of the court is, if the i is intitled to relief 
2 ET againſt both defendants, and one ought to indemnify the other 
againſt avo- defendant, who is decreed to pay to the plaintiff, ror court often 
90 8908 ork gives liberty to that defendant to proſecute the decree. againſt the 


pays for prin- Other, As where a bo pays money, the principal mutt un- 
i ao _ doubtedly 


wat a> th 


— — 2922 £©A a 


in iatifPimeGf ord Chthcdldr Haxpwiors, 6523 
erbse d) indeninifynthe farety;/ubd the ebült will make that 


decree over. Therefore the executors of Laty miſt out of the 
aſſets re-imburſe Prefwick, for what he ſhall pay to the plaintiff 
ſomthecmoicty. (ay In vet on 9d Sturm ionen 

198 * | g 


Co- defendants may read any thing proved on the part of the —— 
plaintiff, becauſe that is proof examined to againſt, all the de- eee 


| | | derce proved 
m ) $3 a * — FA l Jy \ \ \ * 5 1 ' M j « . . 
fendants, een ANN ss GEE for plaintiff, 


CY 
* 


| (IN +. nene O11 193119 5 a an! (A 75 A 
3 Dri WE LS 5 | | 7 | ae 226. 
lg "Drinkwater verſus Falconer, July 8, 1755. K 2 
k 3 RP. (1 Lib Manis ad: foidyw : ol 101 iti | 


.nis1q 200 9VSY gi 


0 FAR HH TRE SON in 1746, having 4900/. new South-Sea Legacies, 
umndities, and 4007. Eaft-India ſtock, makes her will; by Specifick le. 
which Mie orders all her debts to be paid; then gives to my Ting Frag 
friend and ſervant Fames Falconer 101, per annum for life, to be whole paid, 
* pai@out'of my dividends of 400/, in the joint ſtock of Sowth- N 
ada annuities, now ſtanding in the company's books in my ey i 


« name; by half yearly payments; and after his death the ſaid but, if not ex- 


annuity to his wife for life in the ſame manner; * and I do hereby * Th ar 
charge my ſaid annuity ſtock with payment thereof accor- cally * — 
« dingly; and I give to F. D. my 400 J. Eoſt-VIndia ſtock, and queathed, and 


alſo my 4001. joint ſtock in South-Sra new annuities, ſubject — 1 


« to the payment of ſaid annuity, to my couſin Mary Burkett in, no Ademp- 
wand after her deceafe to her children; and after ſome pecu- 52 TE * 
niary legacies all the reſt and reſidue of her perſonal eſtate to Sa- | ar eh 
Fu fon,” In Feb. 1749 ſhe buys another 100/. South-Sea an- payment, it 
nüfties; and in March following ſells 400/. Eaſt-India ſtock, and wan or may 


the produce thereof ſhe adds thereto to buy in new Sea-Sea an- 9 


* . - tion according 
nuities, 800/. Notice being given to the creditors of that fund to circumſtan- 


to accept the reduced intereſt, ſhe not accepting the terms is paid rabid hy 


off the 400/. new Sourb-Sea annuities, ſhe originally, poſſeſſed, fon is given, 
and the 100/. ſhe bought in afterward, by a draught on the Bank; oi if replaced 


f a 5 oe fund, 
which draught ſhe delivers to one Mr. Fiſher with directions to or ſo ordered. 


him to inveſt it in the three per cent. annuities, if he ſhould think it isno ademp- 

belt. Fiſher, without ſignifying to her (as far as now appeared) . , e 
that he did not think the three per cent. beſt, veſted that in theſe £69: e. 
very South-Sea annuities. The teſtatrix ſhortly before her death . 
makes a codicil, and thereby gives to my RE couſin 7. 3 5 pag Fey" 
* mas Bow my note of 500/. which Mr. Fiber now has for me; A fe 

then after ſome pecuniary legacies ſays, ** I defire, this may ſtand 


* as well as the will, which is in the hands of Mr. Fiſher.” 


The bill was brought by the ſurviving executor to ſettle the 
claims of ſeveral perſons under the will. | 
ö 5 | 1 | . N . 


Sir ; 
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If the pay- The bequeſts of the g Indin ſtoclæ, and the 4020. new 
mie ad by Seil h. Ses ännuities, and alſo the 104. per wnnum d, are un- 
che debtor and douabtedly ſpecifiek' equeſts, defcribing- thefund by 4 proper pro- 
crediror, it is nbjjti; ll my, Cc. The rules as to ſpecifick legacies art known; 
Ss.” Bat in ſeveral things they ate preferred to pecuniary Tegacies, in others 
makes a ſub- not. They 8 to hymn rare _ is not 

_ ſequentdilpo- a penny for the pecuniary, a ſpecifick legatee ſhall take the 
N 0 ole, if that exiſts; on the other hand if it does not appear on 
adcemed. the death of teſtator, it is gone, and the general aſſets cannot be 

| reſorted to. To apply theſe rules: firſt as to the 400 4. Sourh.. 
Sea annuities; that exiſted, and is rightly compared to a debt 

owing from the publick to the teſtatrix. The debtor afterward 

inſiſting on better terms, or to pay it off, the teſtatrix in conſe. 

quence of not accepting the terms offered by the publick is paid 

off. If it reſted here, merely upon the notice of the company 

and her not accepting the terms, it might upon the diſtinction 
taken in ſeveral books have admitted of ſome doubt, how: far 
that ſhall amount to an ademption of the legacy or not; becauſe, 

as to the payment this was a kind of mixed act, 'and.ſforfar-dit:: 

| ferent from thoſe caſes; for it might be ſaid, the payment was 
partly owing, to what was - inſiſted upon by the debtor, and 
partly to the non-compliance on the other ſide. But I will take 

it both ways without regard to the diſtinction between voluntary 

and compulſory payment. The payment was occaſioned by x 

mixed act of the debtor and creditor. But ſuppoſing it Was 2 
voluntary act, and that ſhe was merely paſſive, it is elear, that 

2 voluntary payment of a debt to a creditor, who has ſpecifically 
_— bequeathed that, will create no variation in the thing bequeath- 
ed; becauſe the teſtator is out of the queſtion, has done no act 

ts ſignify a variation of intention. Next, ſuppoſing the payment 
compulſory, that is upon not accepting the terms offered; that 
does not of courſe vary the caſe, but may or may not adeem the 
IEgary according to the circumſtances, with whieh it is accom- 
panied. If a man after having given a legacy compels payment 
in- of the debt, that does not of itſelf import an ademption of 
the legacy; for he may have other ſufficient reaſons to induce 
him to call it in; which may be a compulſion of payment for the 
benefit of the legatee, ſo far from being an ademption, as if the 
debt was in danger of being loſt: the court therefore, where 
payment is compelled, does not conſider it as an ademption, but 
enters into evidence quo animo that debt was called in; and then it 
may be a doubt, whether or no it was owing to a change in the 
teſtator's mind: but if a particular reaſon is given, it will be far 
from being an ademption. This payment upon her refuſing . 
| | comp) 


vie =Y | 


in the Dimemof Lor Chansellor HAN ůUpud ick E. 


ly with the terms, which was partly for her own benefit, 
y for the _— had it ſtood on that alone, ſo far from 
being a change of mind in her to the prejudice, rather ſhews a 
defign in favour of the legatee. Suppoſe a perſon compels the pay- 


- 


pe 5 fond apain if there is nothing more in the caſe, I think 
trongly;/ that the will would have operated upon that new fund: 
ſo acquired in the ſame way as before, ſo as to have paſſed it to the 
legatee! notwithſtanding that previous change, it ſufficiently an- 
ſwering the deſcription in the will. If this 400% had been re- 


ed out, or even ordered ſo to be, by her, I ſhould have 
thought it no ademption of the legacy, if the caſe had depended 
on that without other circumſtances. But ſhe happens to have 


done a great deal more, making a ſecond diſpoſition of this very 
„for the draught is delivered by her to Hier, (if in a 
different fund, it is ſtill ſtronger), and afterward by codicil gives 
that identical draught to the defendant Bow. The effect of that 
bequeſbis ſaying, if he has not executed my direction by in- 
«veſting in that fund, which, I take for granted, he has not, 


of alſum of money, and afterward: replaces; that, ſum upon. 


6 25- 5 


give the thing coming in lieu of that; according to the Ante. 


caſe Where a real eſtate was deviſed, and evicted after death of 


M Kenſie v. 
Robinſon, 


the teſtator, and damages were recovered by virtue of a cove- March 18, 
nant in the purchaſe-deed; the queſtion was, to whom the da- 741 


mages ſbould go; and the court gave the damages in lieu of the 


thing to che deviſee. So in Carew v. Coventry, which was a deviſe Ante. 


of am eſtate to be exchanged with another belonging to a college? J. 


in Gdifard;” and that the eſtate, the college was to give, ſhould 


20 to 1; the college (whether prevailed on by the heir at law, 
as was moſt probable), refuſed to exchange, though greatly for 


their benefit; upon a queſtion between the heir at law of teſtator On eviction of 
and his ſpecifick deviſee of that eſtate the heir ſaid, this is not state deviſed, 


the eſtate given to you, but another the college was to give; but 


the damages to 
deviſee. So 


the court held the deviſee intitled. So here the teſtatrix meant of en eſtate 
Bow ſhould have the note, if it exiſted ; if not, the thing in lieu“ lies of Kt. 


of it. Next conſider the 400 J. Eaſt-India ſtock : this ſhe vo- 


luntarily ſells out; and with the produce and other money of 


her own added to it, purchaſes 800/. new Sourh-Sea annuities. It 
is infiſted on the part of thoſe, who had a ſpecifick lien on the 4co/. 
new South-Sea annuities, that this being converted into the ſame 
fund, by virtue of that circumſtance and of the codicil, ordered 
to ſtand as well as the will, it intitles them to have recourſe to 
the 800/. new South-Sca annuities. This 400. is to be conſidered as 
a debt, and within thoſe caſes where the debt is called in. It 
is to be conſidered as a ſhare in a partnerſhip : then ſuppoſe, one 
intereſted in a partnerſhip to a particular amount or ſhare, deviſes 
ſpecifically to A. his ſtock in trade and ſhare in partnerſhip ; af- 
terward ſells that out to another for a valuable conſideration ; no 

VoL. II. 09 | doubt 


as be intitled to the; | | * gacy. 
Ihhhus would it be, if it barely ſtood upon the ſelling out, without 
regard to what was done with the money for if the —_— 


and entire. If under theſe cireumſtances the immediate legatee 
cf the partnerſhip or Eaſ- India ſtock could not have recourſe t, 


. « g 


another fund can never haue recourſe to this, unleſs there is ſome. 


. 


” 


queſtion as to this 400/. It ſhews the teſtatruc knew, what an 


Codicil direc- 


ting the will to 


ſand, makes 
not good a le- 
gacy lapſed or 
adeemed. 


dieil, nor by parity of reaſon could a l 


tion to the acts of teſtatrix. Then the direction amounts to this; 


rate in direct contradiction to the will; conſequently ſhe meant 


nuities therefore are gone together with the ſpecifick legacies of 
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good, a legacy adeemed. A Iapſsd legacy by devilee's-dying i 
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doubt but that is an ademption of the ſpeeifick Jegacy ; for (wc, 
legatee muſt ſuffer the. diſadvantages and inconvenlicncies, as well 
advantages, attending that ind of le 


— 1 


e out that money 8 fund, it would be goi a 2 
ſtep farther in prejudice of the Jegatee. Beſide ſhe has added: more 
money to that; whereas if ſhe had deſigned this to anſwer the 


original ſpecifick bequeſt, ſhe would have kept this ſum diſtinq 


th U we ww+. 5 


— 
* 
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that when changed and converted, @ fortiori-a perſon intitled w 


thing in the codicil to occaſion that. It is clear therefore, tha 
the original ſpecifick lien is gone. The caſe as to the 400, 
Sonth-Sea annuities will go a good way toward deciding the 


emp conſequence of it; and then could 
not be ignorant of it, where ſhe was ſole actreſs, as i ſhe: was as 
to the ſelling the Eaſ-India ſtock. The will was ended as to the 


4001. Soutb- Sea annuities, the teſtatrix ſhewing a change of mind 
as to that; and ſo entirely inconſiſtent is the codicil with the 
will, that it not only gives the ſame thing do a different! perſon, 
but gives legacies, which cannot poſſibly be paid together with 
thoſe in the will, there not being enough to pay all. One grat 
ohjection is from that general direction in the codicil;»that the 
will ſhould ſtand; but that cannot operate: in the extent, the 
ſpecifick legatees would take: for it cannot operate to make 


life of teſtator could not be made good by ſuch direction in a co- 
egacy adeemed, which is 


as much gone as a legacy lapſed. If it could not operate in con 
tradiction to the operation of law, much leſs can it in contradie- 


r, , , et 4. 


that the will ſhall ſtand ſo far as not contradicted by the codicil 


or other acts done by me; it does not —_— by way of analogy 
to republication, i which it is im y\called. - Her acts ope- 


* 24 — 


not to put the will in a better condition, which the ſpecifick le- 
gatees inſiſt upon to make good the legacies adeemed. Theſe an- 


the funds themſelves, out of which they were to come: and the 
defendant Bow is intitled to the produce of the note bequeathed 
by the codicil. ö | 
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+ (Gerge.Green, who was at belt deen and as e — 
dhe; plaintiff, prevailed on his maſter, over Whom he had t into by fraud 
great inftoenge, to convey an. oſtate to him on ptetence of quali Ar 
Fung him to kill game. Though there was a formal livery of oainſt, 
ſid, he never was in poſſeſſion, and the: rent was ſtill paid to Conveyance 
the plamtiff, who after wards ſold that eftate, and eotiveyed: AO for conſidera- 
ther to ron ge Green in conſideration af his delivering up that an =_ 12 . 
tlie ſame pretence as before; but the rent ſtill continued to op as a gift. 
be paid / to plaintiff. Iheſe conveyances were executed at ſuch 


time, as Green had got the plaintiff to live ſeparate from His 4 


fictitious con- 


wife and imported on the face to be in conſideration of 3,50 J. fideration in 


hut no memey was ever paid or intended to be paid, and on the ſerted by gran · 


r himſelf, 
defendant's part was: read a letter under the plaintiff s own hand thoimh found 


Than the 
which Q: Green was not conſidered as owner ; and the — 
of montgaging was to enable the plaintiff and G. Green to travel 
and tolleatn the languages for that purpoſe. The money raiſed 
by: ther mortgage was 5, 00 /. of which 3, ooo J. was paid te G. 
Grees and his ufe; 1 00 /. to Tamas the brother of G. Green; 
and;a,opo/eto ifm Lock, the attorney employed in the mort- 
gage, but in truſt for ſon of ſaid Milliam, who alſo got from the 
ase two ꝓromiſſory notes for 105“/. and 12 0 the c one for 
procuring the e the other for his bill of 9 
Nbg&1f09 Al 3.7; is 
Ihe plaintiff ana his action for this Fey, and was non- 
ited as Clare. tines. 
/y0I8Ns 10 d | 
The grounds of his preſent: bill were two. Firſt, that he was 
wenknod liable to be impoſed upon, and that advantage was taken 
by am artful ſetvant: ſecondly, that this is a conveyance made 


4 this money paid on a fictitious conſideration now ſet up as 2 
ige a0}! 1 


4014 bn neee 


rene £ Cancer: LLoR. 


A equity. 


in a court 8 jule. It is moſt e to think a court of 
| I | | | juſtice 


defining eto Hau 3,:00/. inſerted in the deed as a confideration. * it by = jo- 
plaintiff makes a mortgage of his whole eftate, in Gun. 
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© Juſtice can Wink io hart a8 46 foſter it t BY Afþorrdh! z, 
what was alluded to at the bar, I. will only ſex, that in caſe what 

| was alluded to, 2s proved, 1 end dose ben de te oblign 
to make the ſame decr ee as now; for ĩt is incumbent on . 2:COurt. 
of equity to act by ſuch rule, as tends, maſt 10 dilcountenance 
the crime; by the like rule courts of law: make as to conditions: 
but I make no. ſuch conſtruction, but go | 


to 


mak tion, | o on. the facts and evi: 
dence before me, by Which it is the plaineſt caſe of impoſition 

of ſome kind or other. As to the 1,000/7. which Thomas Green. 

and William Lock have got, there is nothing to ſupport it, not 2 
ſyllable of gift or intention of gift; and not only no conſidera- 

tion, but there is nothing to found a conjecture upon; this is left 

entirely undefended; and that throws a complexion upon the, 

whole, if it wanted that; it ſhews they did what they thought 

fit, and divided his property, as they pleaſed. It is xp 45 

the original of this took riſe from a pretence of qualifying G. 

Green to kill game; and as plain, whether from that cauſe or pre- 

tence or any other, that this advantage was taken at the time, 

that they had got the plaintiff's wife away from. him; and a; 

plain, that this G. Green was the evil inſtrument in, creating diſ- 

ſenſion between him and his wife; and under this influence he 

had gained, however it was, he got the conyeyance of an eſtate 

under this pretence of qualifying, frequently ſo declared by him- 

ſelf ; which was plainly not intended to be a. real conveyance; 

and when that eſtate was ſold, no conveyance was made as from 

Green. The next conveyance took, riſe from the ſame cauſe, and 

| that by reaſon of delivering up - the. firſt eſtate; and therefore 
. all theſe are connected together; and the money got for the 
mortgage was diſtributed among them. As to the improper parts 

Green acted as to his maſter and his wife, it is not neceſlary-ta.repeat 
them. As to the firſt ground for ſetting this aſide. I do not go 
n 7 5 this, that the plaintiff was ſo weak as not fit to manage his 


eee: he was not ſo; he was a very imprudent man, but not 
o weak as to be called a fool. Liable to be impoſed on he was; 
3 but the ſtrong ground here is, that theſe conveyances, in conſi- 
„ Ademeration of which this money was paid or pretended to be paid, 
Were made originally upon a conſideration pecuniary inſerted in 


the deeds, which is now ſet up as a gift. This court will not 
ſuffer one to take a conveyance for conſideration, and afterward 

ſet it up as a gift; and many conveyances have been ſet aſide upon 

that. The ground of that was ſaid for the defendant to be, that 

if a fictitious conſideration was.inſerted in a conveyance, arifing 
tom the grantee, the court would not ſuffer it to be ſet up a8 
gift, becauſe contradictory to his own act; but that if gran- 
tor, meaning and intending a gift, inſerts a colourable conſidera. 
tion, he himſelf ſhall not take advantage of it afterward, and 
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, it was nt a gift: and here the plaintiff by letter under. bi 
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a in 0 4 Time of Lord Chancellor E ekz. 


i Han gefires that to be inferted. But I muſt take that to be 
i confiftent with" the reſt of the evidence, that he, intending 
10 make a*tonveyance for a ſham qualification in heu of the con- 
te of the firſt eſtate which/had been afterward fold, makes this 
coloua table "conveyance for the ſame purpoſe, bot {till upon the-ſame 
Und that the firſt conveyance: was; and therefore ſtill the tenant 
af poſſcliion fears, be never delivered poſſeſſion to'Green, but pid 
tent to the plaintiff as before. Hence then it appears, that the 
conveyance-was made on this colour and pretence. He takes advan- 
tap or it now to ſet it. up as an abſolute gift; which does not really 
| to be intended nor a real conſideration: but conſidering the 
.canſaftion, and the manner of dividing this money without. any 
chlgar or pretence of conſideration as to the other defendants, it 
ſhews, * oy divided his property, as they pleaſed, without any in 
tention of gift. Under all theſe circumſtances it is impoſſible to let 
this conye Fance ſtand; and I never 'faw a more barefaced and 
ſhacefut kran faction. It is ſaid, this has been tried, and the jury 
have und it to be a giſt; but. the jury could find no otherwiſe, 
they. conld'not enter into the conſideration to ſet it aſide for fraud, 
.and therefore +found for the defendant at law. I muſt then ſet 
age ai this tranſactiog, and direct the defendants to account for 
and tepay this money ſo received, as obtained and divided without 
an eoalideration and by impoſition; and muſt charge them all 
with'th&-whole, all beigg combined together. 
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aintiff objected to . . .depolition of "IM on 80 


A 4 


E war, ad he ak if be could: but it could Evidence of 
hot de done. It has often been a queſtion, whether particept cu 
Faults ſhould be read or not; and ſometimes the boundaries have % and er. 


dis and inter- 
been pr etty nice. | If he Was ee As an attorney and truſtee, elted, not al- 


he has been read, and it has gone to his credit only, though not Oro as 
his competency. ; but here he is directly charged as guilty of the gez 
whole, and not only that, but as: intereſted: for here he is a truſtee wo ſee, 7 goes 
for *confidetable ſum given to his ſon, which I muſt conſider as | = =_—_ * 


ide. he is io tereſted as to the ſetting aſide the two notes. 
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Anonymous, July , 175 5. Ciſe 218. 
3 40 the Rolls. 
Oat a bil for ſpecifick performance of an agreement to let then decrecing 


plaintiff into a trade, His Honour ſaid, he never knew an in- 2 


ſtance, that the court decreed an account of the profits of to let into 
Vox. II. 7 + 4 that trade, an 


account back 


given to himſelf: otherwiſe all frauds would be eaſily covered; be- eee 


bY 


* Wo 
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of the profits that trade from the time the plaintiff ought to be let in, as was now 


t decreed : 
re Ee”: deſired. Where a truſtee has money of an infant to lay Out in the 


whoſe traſt ”} funds for the infant's bejiefk, 2nd: Jayy at aut in trade, which pro- 
money is laid duces. 100. per cent. the court fl give that infant an Option either 
. an N to have intereſt for the money or che proßts vf the trade: bi a 
* 10 | $8} a; very ſingular inſtante, and the only: done 'of that kind, 

- hecknew: it done in the caſe f brewhoule. The cuurt ans 
not decree / performances of un agrerment for letting the plaintiff! into 
As tade; and then deeree damages for the? plaint for delay in not 
llletting him in ſtoner; for that the p iht have bad, if he 
0 ee eee Wii nir 10} bo119091 : 90 
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r. A principal: btor to ſtay proceedings ih! ation at 
pal debtor 373 — ing e, e bail brought another bill for the like 
geton inunc tio. oil t 19bladrgos HAN U 
be l nod e N Is hy 1125 rere woh v7 21} 10min 217 Yo motto | 


E big uri Chancellor, upon towing cauſe againſt diſſoleing the 
We tion, ſaid, that where the engere as 38 5 
9 N by diſmiffion of his bill eithet on hearing or for want ef profes. 
fon. tion 5 he never Knew an inſtance! of 2 nv bill by the Bunte che 
2 3b action taking up that equity; which would der möſt Gangx rds to 
„admit. The common method of proceeding is, where the pril 
1 ng pal brings à bill againft an action at law, and injunction being 
0: e granted, it is a motion of courſe-notwithſtanding the'}funRion, to 
91! 196091" proceed to make the bail liable. If the doctrine now iifilted 125 
">" 3£xvez/ it would be neceſſacy to make the bail party £6 that Sil 
fler it is no ſaid, that the bal is not botind in that togpqy 
dad id otber perſons are allowed to ſet up this" equity dig, and 
oyverhawl the whole matter, injunctions to May rg Ar la 
| Would fever be at an end, and the plaintiff ww mige Bewerben 
-K:ihis right, or at leaſt could not get qut execution untif after 
great number of years; and it would be neceffiry to have an ck of 
Parliament againſt the power of this court to gratit!!Ihſtaftivns 
Bot hotwithſtanding this, if there is colluſton, or a charge in the 
kijl of colluſion, between the principal (defehdait at fav} and the 
plaintiff at law, and the injunction is Afleed by colluſiofl in ordet 
 woicharge the bail at law, the bail might take up the equity,” and 
„id would be then a new equity: 4 for fraud and bolluſibn affect every 
thing, and would give a right to reſort to the original equity: but 


in this caſe there is no re of it, { therefore anne the injunc 


r wo i cor ode. inn bes free; es to . aa 
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HE plaintiff haviogdaimby a confiderable time after anſwer; Bill referred 
5 band then an arder being obtained to refet the anſwer for = _ at 
impertinance,” Lord Chancellor "diſcharged that orderg comparingeit 5 . 
to the mile as-to exceptions, J where not brought mein two terms nence not af. 
there; being no rule as to; the time for referring am anſwer for im- — 4 
pertine ace. vrhichi is diſcretionary in the court. ut a bill cannot anſwer. 

be referred for impertinence after anſwer, nay after ſubinitting to Referring 
anſwer, as by praying time, &c. though for ſcandal a bill may be — 


referred at any time. 
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„noi Hinton ver Hinton, Ju N a rt. / Pentel. 
il gd! 101 0 Wiguo1d lied 5Mt . 14 4 E738 xg #*\ Caſe e 
J USBAN'D, copyholder for life of an eſtate in which by the rog, lay 16 
cuſtom of the manor his widow was intitled to free bench, when Copybolder | 
igel efers- into an agrtement for valuable conſideration for the ſale cootrath for. 
ecthaheſtere to his ſan;r hut dies without exccuting the agreement germs, 3 
el ſoerendero af the-copyhold and the paſſing the legal {ello his fon, 
e latente he den, who brought this bill for ſpecifick performance adde befbre 


of the gement, add chat to the exelufion of the widow's cuſtos der:, dle ben 
mch bench. 120 guibe acid i ner f9ro gommoo off hy 88 — to 
$050” en bas vitt 3 eee to eee ithd £ mmm ed 7 
„biene, Such an agreement is an alienation of the huf. the widow to 

Lese do as not to intitle the wide at the times of bis death ſorender free 
Wiberg de bench; which can enly be of ſuch" copyhold lands 
Vherxof her huſband p died ſeiſed, and not like dower at common 
hay, whioh is a right in the widow' in ſuch lands as the huſband 
Was leiſe ->during\the coverture, and therefore by the marriage 
the, Ye gains: an inchote right to dower, which the buſband 
gagggz defeat without her levying a fine; and then not without her 
contents y hieh is not the caſe of free bencb, for the huſband by 
ing With the eſtate during the coverture prevents that right; and 
his widow: chere fore detives from him, as ſhe was in his powef. 
This js pot like the death of a jointenant ; in which caſe the ſuf bi- 
Zs ig Þythis original right, which cannot be prejudiced by a Will, 
e Naß no original right; her right not taking place until the 
bupagd death, and depending on his acts, who may alien either 
Jaw; or equity. It is like the right of a bond- creditor, who has 
a liem upon all che lands, of which the debtor dies ſeiſed, but the 
debtor may at any time during his life alien that land; and if ſucli 
debtor articles to convey his eſtate, that will take away the right 
of the bond-creditor, for it is the eſtate of another; and there may 
Kae decance of jointenangy by articles in equity or equitable con- 
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veyance. A fair judgment . * * Ws aces c 
ſale bf the ett K Pep Bel 8 e por er Ui Fenn * 
ſale for valuable confideration being confidercd tö alf intents in th 
__«codrt as an actual faule, and the huſband us trüſtee for the other ffüm 
—the time it * have' been executed, Wu Ne cherte 
. 4. ind N "© 8&4 FR, 36319 7001 bar 
For defendant. They; 'who chim des hy ls entering into" 
.an-agreement for com of an eſtate may be bound thereby, 1 
an heit at aw, Ur. but the defendant comes in in anothet 
by virtue of the cuftom. She bas an initiate right by tmarriage, if 
ſhe ſurvives the huſband. and he dies ſeiſed; 344 then if got 
defeated, the queſtion. is, -whether this court will carry that Gl” 
ble lien into execution againſt one claiming in another” night.” * 
ttenant in tail enters into a contract for ſale of the land, he muy bar 
by fine or recovery, yet if he does not do it in his life, but füffe 
Himſelf to lye in gaol, it has been held in this court, hit” (hall 
not be. carried into Fade againſt the iſſue in tail abd 1275 
det. So if tenant in tail contracts for ſale bf timber, for alt adi] 
_ -cut down in his life, the contract will be ſo far good, bur ne 
the reſt, though a tree happens to be half cut down; for it mu 
dope in his lie, ; and ſo it is as to tenant for life. base. 
ment of waſte, who makes a * forthe ſale of timber.” Hot 
grave v. Daſb wood, 2 Her. is in point Thereſbte afthjo ia 
where huſband is ſeiſed as truſtee, the widow canndt claim either 
dower or ;free bench againft cefity que truft, this 1s*notthac/tile; 
2 ſhe had a right before. Free bench or copyb d 18 e mbd) as 
2 2 moch the right öf the widow as dower. Hobie: comms . 
; "Ly bars not right of dower, or if huſband with his Wife put 
gc agfeement to leyy a fine, and he receives the money thereon, 155 
dies before ſuch conveyance is made, that will not hg over,” 


a 


i 


"Lazy CUANCELLOK. - 0 25 . oh 1 2 0 , 

There are two Macs Firſt, ad. a ven fot life 

with a cuſtomary widow's eſtate, entering into an agree ment for 

valuable. conſideration for ſale of that eſtate, dies without executing 

that agreement, and without making that ſurrender. and paſſing the 

legal eſtate, and the widowſurvives, whether the purchaſer” of that 

eftate by ſack agreement in equity is intitled in à court of equity to 

have a ſpecifick performance not only againſt the'repr ue e 

the huſband, bot againſt the wife ſo as to exclude thett free bench 

or that cuſtomary eſtate, ſhe would be atherwiſt-intitled to? Next, 

ſuppoſing there may be ſuch a caſe, and the court woyld  carty it 
into execution, whether in the preſent caſe there is ſufficient pre 

of what this agreement Was,” to 85 a Tort of equity tt to. carry i 

| into ie | * 1 
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ender;; and dies before preſentment (which makes, that ſurren- 
der ig) This court will decree that, being for valuable conſidera- 

tian, i be carried into ſpecifick performance againſt the heir ot 

voluntary claimant ſtanding in place of that copyholder. That was 
particularly the: caſc of Taylor * Wheeler, (2 Ver. 5604.) which un- Bankrupts. 
derwent 2 good deal of conſideration, and is often cited, but cited Agne take 


the eſtate 


on ether head, to ſhew that aſſignees under a commiſſion of bound by al 


bankeuptey take the bankrupt's eſtate bound by all the equity, to equity. | 
Which the eſtate- was liable in the hands of the bankrupt ; which 


has been e ſettled ever ſince. As it would be fo againſt aſſignees 

under,a commiſſion of bankruptcy, and. againſt heir at law of the 
copybglder, or any perſon intitled to the benefit of the life-eſtate as 
ſpoeial © nt during life of the bankrupt, the queſtion then is 

as ts the widow, by reaſon of free bench, and whether ſhe is in 

the like-caſe of ſuch aſſignees, or heir, or perſon claiming volunta- 

rily undet the copy holder ? It is inſiſted for the plaintiff, that ſhe is, 
becauſe. Fee bench differs from dower at common law, as it is a Free bench 
tight the widow: has upon death of her huſband of ſuch copyhold After from 


* 


lands, whereof her huſband dies ſeiſed; that is the cuſtom: whereas 1 

dowet 8 8 tight, in the widow of ſuch lands, as the huſband is cuſtom of the 

ſeiſed of * — the coverture, and therefore by marriage the wife 

gains un igehoate tight to dower, which the huſband cannot defeat 

without her levying a fine, and therefore not without her conſent: 

- which is not the caſe of free bench, for that the huſband by part- 

ing with the eſtate during coverture prevents that right, and there- 

forg the widow derives from her huſband, as ſhe was in his power. 

Now. that is a mixed queſtion: ſhe does ſo far take from the huſ- 

band, that her widow's eſtate is in the power of the huſband to de- 

prive. her of, if he ſurrenders fairly during the coverture: but it is, 

a right arifing from the cuſtom of the manor, and that is a reaſon, 

that breaks in a little upon the other part, for the cuſtom of the. 

manor. is the ground of the right. But yet there are ſeveral caſes, 

in which:this court would take the benefit of it from her, notwith- 

ſanding we had the benefit of it at law; and therefore it is ad- 

mizteg, that if the huſband is ſeiſed only as truſtee, as if another 

| [0 purchaſed a copy hold eſtate for lives or in fee in name of the 
bulband, and paid the purchaſe- money, if the wife claimed free Traſee can- 
bench, this court would prevent her claiming it againſt ce//zy gue vot claim 
truſt, becauſe he was owner in equity of the eſtate; and in this it biber. 

Vox. II. | 7.Y I does 


; . TOR — — Deteniilhed? «, 
1 gy it bm bg raf huſband's fy 


age of iti; — 
— 9 2 the Whole of Which Was 
93 5 con OT is not'a-truft deelated but 
ration o cout; that je, where a contract tor 
chi an eſtate ——— and: venday 
1015 We of the legal eſtate by ſutrende (as. it ig in 
this 0 Contract is performed! on the part of the-purchaſe, 
or if he 45 Gens all that js feceſfiry on his part, ihe court conſiden 
"Arie 7 ried to be done for — conſideration; as done 
Saher the oy Ne from the time he ought to hate 
performed, That Way to this point: the. principal cal 
13 ot this" + that 2 8 iſſus in tail and remaindetr; and it i 
truly faid, that if à man; ſeiſsd of an eſtate tail with ot without 
 Femaitder over, contrats fot ſale, and receives the movey, 

and dies in the fitſt taſe without lovying a fine; or without a-ree0- 

Agreements very ih the laſt caſe, this eburt would not carry jatg execution 
_ cxrrled agaiaft the iſſüe in tall; as was the caſe of Mr. Savilcof uMeyly, 
againſt iſſue who when tenant in tail choſe rather to live in gaol, andſbe ſetved 
in tail or re- in plate there, than to perform his agreement: but the ground of 
— e that 38, the ifſue in tail in the one eaſe or remaindet man in the 
Jormam ani. other claim per Jormam' duni from the creator ot author af the eſtate 
tail, and therefore though in the power of tenant in tai _ 

N 5 reed by a particular conveyamce, that not beidg done 

Cannot take away that right they derive not from — ai, 

but from the author: that is a different ground. Af chert fore, it 

bad not been for the caſe of v. Dafbwood, I dhouldchate 

but very little doubt to determine this caſe. The ground thet, 

that the widow's eſtate was not to be conſidered as an 4ncumbrance, 

t mauſt be, that it was not created by the huſband. | I do not us- 
555/215 Yerſtarid that part of the caſe, where tbe book ſays: the court of 
: Jaw was divided; I do not ſee, how that could come in queſtion in 

a court of law; nor do 1 fee, ho the lord was concerned as to the 

that caſe, where the bill was diſmiſſed ; for that does not 
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J. we he agreement was e Was e ntered into betwern dather a 
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— dend ah nano 17 is cleared 
my .v{chawe-no/daubt,' but a man an a gteement 
In aol a0 but; it muſt be having proper ally JFK Nin i 
Kit manherl Courts bf law: will of dee e 15 105 1 T6 
abtoofoimtarriagy unlaſe of an . Es part, of his 
oh puorur ing. employed by higaſ not Procured. 1 he per- 
ſon taking the» wartend of tc , WR 18.8. 95 xrudent and 
ebtiuus wule abd a good, rale fog. Ibis court 19. gg, bits 9 
uns does not appear in the preſent; caſe, No conc 0 meh- 
ond in the letter of attotney; 1 ax divers g god cauſ 1 5 
bat 1 as if 18 ſaid, 


.confideratians. him thereunto moving 

4ntb proofz but in this gaſe of a, ſpecific. performance the ta 
-axpetythe; whole to be In writing, in ſome way or other. It is faid, 
«the veal conſideration was, -that the. ſon was tg pygertake to pay 
debt of the- ſather e but there is no proof of that te m3 ſatisfaction, 
nor what debts he was to pay, nor feduced to apy kind of certain 


Then inodicaſe ſo oircumſtanced, of an agreement from a Father 
While in 


9 I, and in a caſe doubtfol of. itſelf, an 5 55 there is 
.ahisbutbority,. it: is tao hard, and Noh ent does not appear 
ene ta dene te.) wy pn 091 d eat 


o bnuoig ati 14d 10 fn unn . 
a Bbrn plaintiff... Further proof eas then read to ſhew a conlidera- 
in paid; 1whereupon:His Lord/bip ſaid, it was then reduced to 
1 deſtion; uhether, taking it to be an agreement for valuable 
eration and perſotmed on the part of che purchaſer, it could 
ee was ery material, and he muſt take 
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is as/ugicement berween-the father and 0 gpon The ſan's 100 ge. by a fuble- 
hereby the father agrees to take 800 /. t of th: t fortune of he A deed it 
_ Rows witze aud to make a ſattlement in this WI; that in confide- TOs 00 
riod of the 800 J. he ſhall in one month after ward convey to truſ- _ © he 
, dees or al term of ears lands ſubject to theſe truſts, to ſecure 501. the will A 
for Ulm; to the ſon, and Boo /. to the younger, Children of the ſon to would ner 
' bepuicat ſoch days, times, manners, and proportions, as. Tema, Ma- fal. 
 "'thews:the ſon ſhould-diret and-appaint, and for want of 14 faBtion, as as it 


Vun tote paid rn banty ane of ol arr Inge, ages ther purpoſe ; ; 


t but being 
freed from 


ecedent; therefare orders 5 to, 7 5 over, and be Ke, 437 


646 ce gs en Wee 


— 6B Tala upon ile death of any Before; and if he Bd hy 
oy child, the ſaid 800 J. 25 Tv raiſed 9 deri ould 
faction, attend the 1. 55111610 109 iin ibi YET Oi du 00 
In 1749 · be makes a will, and deviſes wy ous annum to his 

ſon,” upon condition that the ſod within Nute months after teſta. 

tot.'s death ſhould' convey the whole family- eſtate for bettet ſecuring 

to the teftator's ſiſter in law [Anne Burgeſs too I. per annum for lik 

which he had before given her, out of the ſaid lands; with another 

condition that the ſon ſhould” confirm his will, otherwiſe the 700! 

annuity to ceaſe; and then makes a very large proviſion for the 
W at their age of twenty-five or marriage. 


AS 1 


50. the teſtator by a deed makes his ſon une for if 

* 32 tenant in tail, as he was before, by levying a fine and te. 
3 ſettling that eſtate in the ſtricteſt ſettlement, and to no other uſes,” 
* a 2 49 Wk 
* 661 enter his death the queſtion upon the preſent bill was, how far 
N this claims of the ſon, his wife, and children, under the agreement 
in 1733, are barred by any other proviſion in the will of the father; 

”y 2990 whether that is a fatisfaCtion ? a es Le wa, 


* | *f 
| : 391 JON. D DOU 


Sir Thomas Gurt. * 81 35151; 3 {6d 1 .9hilad 105) 


nee he deed in 1733. was a contract ene 0 Haber nl for fo'n 
that a iy, to make the ſon. 5 his family n from the farther,” and 
ace wen created a debt owing from the father to them. As to the wi, 
debe, is a ſhe has clearly es, no ſatisfaction for that debt contracted to 
2 her. As to the children, the rules of ſatisfaction are ell ſettlel 
bet any ni- and known; and it is ſtrange, how that general role came to be 
nute circum- eſtabliſhed ; that is, where a debtor by his will gives a larger ot 
2 * equal beneft, it is extraordinary to ſay, that, if the" eſtate is ſuff- 
e u Cent for both debt and bounty, the teſtator upon the tule of con- 
out of thatz ſtructive ſatisfaction ſhould not intend both. However that rule has 
_ k ſe been ſo ſettled, and not broke in upon: yet the court diſlikes it ſ 
to the dura · much as to lay hold of any minute circumſtance to take'it'6ut:; s 
Lon and com- that the thing in ſatisfaction ſhould'be as certain as to the duration 
ee and commencement of it, otherwiſe, though ten times larger given 
by the will, it will not be held a fatisfaction. 1 remember a caſe 

before the Lord Chancelhr, where an old lady indebted to a ſervait 

for wages, by will gave ten times as much, as ſhe owed,” or ws 

likely to owe; yet becauſe made payable in a month after her own 

death, fo that the' ſervant might not outlive the month, although 

great odds the other way, the court laid hold of that. By the arti- 

cles in 1733, the children were intitled to 800 J. ſo as that ever) 

child muſt have had part of it. By the will he has given twenty 

times as s much in the whole among them: but then it is ſo given 


them, 
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bt ed in 1733 ; it is contended, that the; annuity iven 
| aha ate to his ſon for life, &c. ſubject. to the annuity to Aune 
ney, rrled the rule; of Kings Jo far by con ruction as to 


a which the court: hag hen 3 And 
too ian ta ſay, the children are not intied to 
d 0 what is given by t 1 will is not a ſatisfaction 
1s given. by the deed in 123 1, (The teſtator has contacted a 
etage for that; hut it 18 given by the W1 | dis 
70 It is the ſame, as if the teſtatar had deviſed, the ſet- 
Burgeſs; and then if the ſon had performed that condition, he 
would; be, iotitled to claim under the deed. 1; 1733. The court 
mat ober a double purpoſe. Suppoſe, a man gives a Legacy to 
! — 4 to his executor, and dies indebted to 2 2 — 


rn, hte the of the ſurplus of the perſonal eſtate ;- the queſtion from the un- 


er the 9 ſhould be iatitled to the undiſpoſed re- diſpoſed lun. 


plus; but is 


aving, a legacy, by the will, by the common rule of hr h 

the co 1 was barred 1125 it was inſiſted, that that legacy ſhoulg hos 8 2 
alſo bar his debt, which was leſs than his legacy: but the court ſatis faction for 
would not let that operate for two purpoſes ſo as to make it pay the The Nabe of 

debt beſide. This caſe is fimilar ; for the teſtator has, upon con- conſtructive 
11 oya ſettle ihe, family «eſtate, given, him the 700 J 1 2 
anuity 2, and, BOW. it is contended to make that 700 /. annuity pay à far as. to an- 
5 W Pan performing the condition would be intitled to — 
1 1 A 155 Payment, of this debt under the deed in 1739, Pe. 
hpi gs the will: but it is neceſſary to conſider the _ 2vi2 0 
in ng br force thereof upon this queſtion, The teſtator val 


ty made an injuaction upon the ſon, with _—_ 
02 n 01 1 in 17 50. they come to an agree. 
Wd e and ſettle the FO to the uſes, and intents a. 
10 * ſrong negative words to no other. It is a new agree. 
15 952 7 it is truly ſald, the will left it executory, and the teſtas 
. oy of the will himſelf: but in what manner 7 
85 88 the queſtion, how far the ſon is ſatisfied. The — Gene 
19 10 te, which was the ſubject matter of that deed in ASA. 45m 
out of the on s power to perform that condition annexed to the de _ 
97001. * annum, which the ſon might have done, when 105 
1 Was made, be ing tenant in tail of that eſtate: but baving go tt 
lan. ing of ſettlement, it was out of bis power to ſecure hat for 
i Ki N Y 5 Burgeſi, though be migbt Srant four auter vie, "a 
| is RIS Own Then this ſhews a variation of. e by , Ker 
Nog, part of it in his. lite, and putting it in ſuch a way as if no 


oeh grovißon as to ace e of "fone | Burgeſs b. | been in the 
re - mods e en e 2h 
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had been pare aid free. it would be a ſiaisfaction of che 300% 
amum. By the deed in 7J0. then it is within the general rule 
of ho” 1 55 ;' though by the Fn in een been ſo. 

_ my e og 5, 2909 ÞN..Q9-MK 1 Oo ee eee baidiud 58 
to N. Ei Honour mentioned a late caſe of Seel v. Clark; 
Where Godfrey a brewer had deviſed che produce of ro, bol. 
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This caſe is now reduced tothe firſt pint 1 inelideR-tocke of 
opinion, that in ſach a caſe of an agreement by a copy holder for 
fale to his ſon for valuable eonſideration, paid as to the greateſt 
part at leaſt, the father dying before actual ſurrendetʒ the purchaſer 
vas intitled in a court of equity to carry that into executiong and to 
— the widow, who by the cuſtom of the manor was intitle 
ee bench out of this eſtate, to ſurrender her right thereto in 

2 — of this. The only doubt, 1 had, wroſe from Iſiuſgræte 
v. Daſhwod, mentioned in two places in 2 Per.) 45 and 635 and 0 
obſcurely reported there, that I deſired the tegiſter $:1bobk; and 
looked into it; where it is entered in two places, and the days in 
Ver. appear to be tight; but in neither ef thoſe places is there in 
che Regiſter's book any ſtate of the pleadings or caſe; in the latier 
ace is a common ſhort order of diſmifſion ; ſo that no ſtate and 
no light can be from thence.” Then the authority of that caſe de- 
pends on the book, where it is ſo imperfectly ſtated, itcis: difficult 
to know the ground of it; for ĩit might be only a bare contract for 
ale; the day for ſurrender not being come. nor any money paid by 
the purchaſer: that might be a ground for a difference, for then 

| vendor was not become truſtee for vendee in that caſe, for it was t0 
be performed until the death of the huſband. That authority then 
cannot have weight to govern my judgment; and I muſt conſdet 
it upon the reaſon of the thing and other authorities. No-other 
authority can be found; and therefore it is deveſted of any determi- 
vation to conclude the judgment of the court; and therefore I have 
looked into caſes at common law upon imperfect conveyances: by 
"Huſband, and leſt ſo at his death, have been made as to yre beucb 
of the vile 1 ſach a e ene Some are wor relative to tbe 
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Sade nde oplogy;apd iceafor thereof, will g9, 5. great ves 
oy zeln general ele; that eguites ſeguitur gem. The firſt * 
ity\ holy; a genf one; to! ſhe w. the nature of the wife's eſtate; 
Bennington v. Wile. Ney 29. the ground of Which Was, that the 
free bench eſtate of the wife is but a branch out of the eſtate of the 
huſband; and other caſes ſhew, that in events it is in the power of 
the huſband. - Another caſe in 1 Iz. 59. 5. goes a good way in 
ag which is a very ſtrong caſe, that a ſurrender. barely to uſe of 
4 will, the uſe gf the copy hold lands directed by the will, and ao 
preſentment until after death of ſurrepderor, ſurrenderee ſhall take 
the lands in preference to the ſurviving. jointenant, the ſurrender. 
though no preſentment being a ſeverance of the jointure: which is 
a ſtrong ſupport of the determinatien of C. B. in Carr v. Singer, Ante, in 
cited by me the other day, that a ; ſurrender to uſe of a will _ 5 
will bar an eſtate tail of a copybold; for if ſuch a ſurrender, * 
though not preſented until after death of the jointenant, will ſever 
the jointure, (the objection to which was, that the will took place 
but at the death) though the eſtate tail and the uſe by the will are 
to sake effect at the ſame. time, yet it ſhould bar the intail ; that 
goes à great way to the preſent caſe, Another caſe is Benſon v. 
Sent, Fal 5. where there was a ſurrender by the huſband, the 
conueyance imperfect at his death for want of preſentment, that 
_ preſentment, was made after his death, and held to bar the free 
briachai Another caſe is in Freem. 5 16. For want of authorities 
and prededents in this court, I have cited theſe, at common law to 
thew\howrfariand to what degtee courts of law have conſidered 
imthe power of the huſband. This is clear; that where 
huſband dies, having made an imperfect conveyance, that is 
held dompleated after his death, and to exclude free bench ; which 
news how much they held it in power of the huſband, Then 
conſider, how far the reaſon; of that goes in a court of equity. The 
huſbanti has fot valuable conſideration contracted to ſell the whole 
ol this eſtate, all that was in his power in it; he had an intereſt 
io it. for his life, and a contingent intereſt to diſpoſe of that right of 
his xy ife g and the queſtion is, whether analogous to thoſe determina- 
tions at avi ſhe ſhould be bound by this act? I am of opinion, 
is foi; ſor it is parting with the whole eſtate in equity; and this 
court conſiders the thing as done, from the time it ought; conſi- 
dats vendor as truſtee for. vendee; and that they, who come in his 
place, ought to perform that. The only objection to that was from 
'atalogy. to caſes of iſſue in tail, who claim paramount and per far- 
nam oni; which is compared to this, that here the widow claims 
not under the huſband, but from the cuſtom of, the manor, and 
therefore ſomething diſtinct from the | huſband. But the de- 
\terminations - at common law go not upon that at all; for ac- 
cording to that caſe, that free. bench is a branch of the eſtate, of the 
-Dyſband, it ariſes from the eſtate of the huſband, though it is 
from the cuſtom of the manor; and you might argue in that 
es way 
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mon lase. Nay that youngeſt. on thatl e'obliged 66-farrender the 


dor > Liga lands, and os conſideration- money to be paid for th 
1 0 1 to. the father's perſonal 6ſte; not to him: yet 8 


ke manor. This is very near that caſe, thou not quite; 
50 b of law. and equity conſider that euſtom only as ditein 
er derivation 1 5 d of the huſband's N MMIII 
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G of this caſe bound to ſurrender her widow 's eſtate in 
theſe copyhold lands to the plaintiff at his expence in er 
Wader 0 er e $ 0 waned Bu: WAR: colts;) 10 
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| Power to ap- ff AMES ALEXANDER by will bequeaths to two. truſ. 


bol: F tees 6, ooo l. deſcribing particularly the funde of hieb i 


children; 


a ach malt Confilted, . truſt to pay the intereſt and produce: to is miſt 
Lure, ue vo 6 pert, Ws life, directs them to i place the ame out at intereſt with 


"Lager — her conſent; and I give unto my ſaid wife the abſolute difpo- 
£4 nary: but I; ſal of the ſaid ſum of 6,000 /. unto and among ſuch children 
—_ 8 4 begotten between us, and in ſuch proportion, 15 e shall by 
life, may be ** laſt will and teſtament, or by any other deed or deeds, writing 
iven to one. <6 G writings, to be executed by her in her life-time; atteſted y 
. „ two or more credible witneſſes, direct, limit, and appoint; 
Zhen 4. fi —9 nor can then directs the truſtees to pay the ſame according to ſuch will 
22. J. 844,adiſcretion de or appointment; and for want of ſuch will or appointment, that 
__C_ - 2 the ſaid 6,000/. ſhould fall into and go in the ſame manner as the 
1 . Los int. refidue of his perſonal eſtate : but if his wife ſhould think fit to 
„ A2 > "0 a But though | apply i in her life-time any part of the ſaid/6,000/. as an increaſe 
3 "= would be of a "ny of the . given by the will to his ſaid children, or 
not devolve any of them, for their better advancement in marriage or other. 
on the coun. wie in the world, then the truſtees ſhould out of the ſaid 6,000/. 


hay nag; hes "flue and ay ſuch art thereof for the benefit of ſuch children, 
power is well 125 Ms Wi. e ſhould by any writing as aforeſaid direct ang Ap pann. 


| created, but 
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ecuted by the dren. living; ſhe thereby recites her power, and in purſuane: 
9 iven thereof gives to her daughter Anne lool. to be paid out of the 
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bat as to thoſe two-fourth parts upon the truſts following; vis. 
a tofone of the ſame to place out or continue on ſecurities du- 
ning the Hfe of their ſiſter, her daughter Catherine, wife of Thomas 


and for ſuch EN as ſhe ſhalt from time to time direct, and 
indefaule of ſuch direction into her own proper hands, my will 
being that ſuch” intereſt ſhall be for her ſeparate uſe and diſpoſal, 
and not ſubject to the debts, controul, or engagements of her pre- 
ſent or any future huſband ; and upon truſt at her deceaſe to pay 
and apply the principal of ſuch fourth part to ſuch child or chil- 
dren, if any, as ſhe ſhall happen to have living at her deceaſe, in 
ſuch manner as ſhe ſhall by writing under her hand in nature of 
à will or otherwiſe appoint ; and, for want of ſuch appointment, 
to ſuch child, if but one, if more to them equally ;''in default 
of ſuch child or children the principal of ſuch fourth part, if 
ſheſurvives her huſband, to be wholely paid to her for her only 
ule and benefit; but if ſhe dies in his life, the ſaid principal at 
her deutaſe to go to the ſaid James and Mary, yet for their own re- 

ive benefit only as for one=third part thereof to each of them; 
ant as 0 the other third part thereof, and alſo as the other of 
fach\remaining two-fourth parts, whereof no diſpoſition is here- 
in yet made, upon truſt to pay and apply the principal and inter- 
eſt thereof or any part of either from time to time weekly or 
othertiſe in ſuch manner as faid Mary and James, their execu- 
tors, adminiſtrators, or aſſigns ſhall in their diſcretion think moſt 
benefieial for the perſonal ſupport and maintenance of their bro- 
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payment of his debts. 
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Sir Thomas: Clarke laid, there were ſome particularities in the 


opinion 

? 00.0 ÞH! $4413 . | 
Conſidering the nature of the power, the wife was confined as 
to the objects to give it to, but left to her diſcretion as to appor- 
toning it among them. In conſequence of this ſhe was obliged 
to give the whole among the children; every child muſt have 


has been the language of the court as to ſuch appointments. If 
then ſhe might apportion, as ſhe pleaſed, it is neceſſarily implied 
m that, that ſhe might apportion it out in ſuch manner, as ſhe 
— 8 A | pleaſed; 


Clipperton, and to pay the intereſt thereof to ſuch perſon: or perſons , 


ther, my ſon Francis, and his wife and children, but not for the 


ſome; ſuch ſhare as ſhe pleaſed, provided not illuſory ;' which 


641 


furtitof che 6,000“. 'aftet deducting what ſhe had before paid tocapable, the 

ſome of her children; and as to the remaining produce after pbes capable 
payment of the ſaid 100 l. ſhe diſpoſes to her daughter Mary and ſon vbole. 
Juul for their own reſpective uſe each one full fourth part there- It cannot be 

of (the Whole into four parts equally to be divided), and to the fun Neve 
Ait Mary and James alſo the other remaining two- fourth parts 3 appointee. 


| | Court, het — 
caſe, and he would conſider of it, and next day delivered R. 


..- CASE S Argue and Determined 


-pleaſed.; for ãt is ſuch ind of )propertians, as ſhe ſhould think 
fit; and therefore the power in the firſt part of the will docs not 
differ from the latter part, where the word manner is added; for 
the firſt part means kind of proportions. This is the nature of 
the power; conſequently ſhe might give an intereſt for life in a 
particular bare to one child, or limit the capital af the fame 
ſhare to another, or even go ſo far as to limit it to a third child 
upon a contingency; provided ſhe doled out the whole in this 
various way among all the children only. One reſtriction ſhe 
was under, that ſhe could not have given any one child merely a 
reyerſionaty intereſt; for it Was intended as a proviſion, and there- 
. fore it would-be deemed illuſory. The power did nat require 
that ſhe ſhould dale it out in groſs ſums, and give each child an 
abſolute intereſt in that groſs ſum; for which among ſeveral other 
caſes v. Day 2 Fer. 80. is a ſtrong authority, that ſuch 
a power will enable the ging particular intereſts and to appor- 
would, As this is neceſſarily implied. e is nothing in the 
objection, that where this is deſigned, the power is more exten - 
Oe, ne ee. od loom 40 155 


As this is the nature of the power, conſider what is done un- 

der it. It is obſervable, that in conſequence of the mature of 
the power the mother has given to each of the five children then 
_ Alive. a ſhare in poſſeſſion, not merely a reverſionary intereſt; 
| which 1 ſhould have doubted, whether: it g would be good. The 
100. to Anne, and the one-fourth of the reſidue to Joris, and 
the other fourth to Mary abſolutely, are undoubtedly good; ſo 
is che intereſt to Catherine for life in the ather fourth! part; and 


the giving it to her ſaparate uſe is ſo far from bęing an objeftion, 
Hare * e into execution the. will of the fa. 
ther, a ſtranger execution of the power agretably to his intent: 
But next the proviſion for the children af Catherine is not a good 
appointment. The mother had a power to do ſomething ſimilar 
to this, but in another way; for though that power would have 
enabled her for better advancement in marriage to make a ſtrict 
ſettlement, that is implicitly contained in that power to limit any 
ſhare, ſhe thought fit to give for advancement of marriage, in 
that Way, but ſhe has not taken that method ; for ſhe has made 2 
diſpoſition of it by her will, and therefure it muſt corpeſpond with 
every circumſtance in that will. No caſe will, under @ power to 
appoint to children, warrant, to give to grand- children; there is 
caſe in paint to that, if it nee d it, in Vernon © but it clearly 
cann⁰ĩOGt. : Thwaytes v. Dq is more like an authority on that fide 
of the queſtion; but that is no authority to contradict the reaſon 
of the Hung, Man che appointment to the children is bad, Next, 


a L 


in the Time oft Low Chancellor HASDbwickE. 


zx:ito the contingent antereſt to Cutherint if the had no children 
and ſhe ſurviwed har huſband ; but in default thereof two-thirds 

to Jam and Mum, the other third to go over with the other 

ſourth ta Frances; ſuppoſe Catherine leaves children at the time 
of her death, it is impoſſible, any of theſe limitations over 
eee pe fall ee 3 it was no 
appoiaitment, being only a parti appointment o t fourth, given 
only to Catherine-for life; and the children, though they — 5 not 
take themſelves, would yet prevent the limitation over. But the 
moſt material limitation is that given laſt to Francis, his wife and 


children: Conſider the effect of this appointment: firſt on a ſup- 


643 


poſition chat this diſcretionary power was good, and had deen ex - 
erciled! by James and Mary, It is clear, they could not have 


dulycexercaſed-that power without giving a ſhare.to the wife and 
childreniof, Francis; otherwiſe it is not.confiltent with the mo- 


ther s intent; nor can 1 ſay, they could diſcreetly have-given the 
Whole to Francis; and it is clear, chat if they had exerciſed this 
power to the wife and children, it would have been bad. If they 
given any thing (as they muſt ſomething in conſequence of 
their power), .it would have been giving ſo much contrary to the 
intent and effect of the power: but I am clearly of opi- 
nion, this diſcretionary power was not good; becauſe if there 
ni a power to A. of perſonal truſt or confidence, to exerciſe 
his judgment and diſcretion, A. cannot ſay this money ſhall 
be appointed by the diſcretion of B. for delegatus non poteſt 
dalgare. dt was determined by Lord Ghantellor in Attorney Gene- 
al. Berifyman,: Feb: 11, 17523 Where a perſonal eſtate was 
given to ſach charitable uſe, as one Dr. Berryman ſhould appoint ;'/ 
directed the money to be applied, as another Dr. Berryman his / 
brother could appoint ; which the court would not allow. 
Next tonſider tha conſequence of this: if the power could not 
be exetciſad, will it devolve on the court? It clearly cannot; 
for powers devolving on the court are powers well created in the 
criginal, but ſuch as by accident, as the death of perſons, can- 
not be executed by thoſe perſons 3. there is 2 natural ſubſtitution 
af the coutt in the room of thoſe perſons, But if a power is void 
in the original, there is nothing to devolve on the court. It is the 
ſame as if the mother had given it herſelf indefinitely for the be- 
neſit of Francis, his wife and children, laying the diſcretionary 
power out of the caſe, as if never inſerted in the will; and cer- 
tainly ſo far as the wife and children were to have the benefit of 
it, that would not be good. No body could ſay, how much the 
wife and children wers intitled to, becauſe it is given indefinitely. 
Had it been free from that circumſtance of uncertainty, how 
much each was to take, it would be void as to the wife and chil- 
children juſt as that given to Cutberine. Suppoſe the: had given 
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ly, equally to be divided; that would have been bad and an ex- 

ceſs of her power; and if it had been fuch a partial appointment, 1 

ſo far as-voidiit would have fallen into the reſidue. The materia! 
queſtion then is as to the conſequence of this; whether the 

wife and children being incapable of taking will carry the whole 

to Francis, or whether the whole will go over, or whether any 

Power may be medium can be found out? It is ſaid to carry the whole to Nancis; 
eee, derne the exccution-of e power may be good i pat and ele 
exceſs ooly Part; and that even at law an irtegular execution of a power will be 
void; where ſupported, and not amount to n execution at all; and that in many 
the e caſes only the exceſs of a power will be void, the reſidue good. All 
andthl bounds that I-admit ; firſt that the execution of a power may be good and 
between it bad in part: but the conſequence of this will be various, ag 
and the ercei the circumſtances of che eaſes are. ns ſuppoſe à power to a 
man to appoint 1, e000. among his children; he appoints 100]. 

among the children, and o/. among others who are firangers, 

the appointment of the 9000. will be ſo abſolutely void, as that 

; it will not be prevented from going over, if limited over for want 
en of appointment, as if he had made none; and ſomething of 
ih this has happened in this oaſe, or may happen, as to Catherine, 
On the other hand if the father gives the whole r, o001/. to his 

| children, and annexes a condition, that they ſhall releaſe a debt 

-| owing'to them, or pay money over, the appointment of 1,000/: 

would be abſolute; and the condition would be only void; and the 
boundaries between the exceſs and proper execution are preciſe 
and apparent. The ground and principle of all this is, that 
where there is a compleat execution of a power, and/fomething 
ex abundanti added, which is-improper, there the execution ſnall be 
good, and only the · exceſs void: but here not a compleat execution 
of a power, or where the boundaries between the exceſs and ex- 
ecution are not diſtinguiſhable, it will be bad. Suppoſe, one 
has power to jointure a wife for life, and appoints to her for 99 
years, if ſhe ſo long live, as in the caſe of Mr. Newpor 


—— — — 


4, at law 
it was held. in B. R. to be void, but in equity good pro tanto; be- 
cauſe he has done leſs than his power, and it clearly appears how 

much leſs the boundaries are clear and diſtinguiſhable; if the 
wife ſhould outlive the 99 years, the eſtate as to the reſidue of 
her life will be undiſpoſed, and will go over to the remainder or 
other perſon intitled. Now. to put a caſe vice verſa; ſuppoſe a 
power to leaſe for twenty-one years, and he leaſes for forty ; that 
hall be good for the twenty-one, becauſe it is a compleat execu- 
tion of the power, and it appears, how much he has exceeded 

it. If the court can ſee the boundaries, it will be good for the 
execution of the power, and void as to the exceſs. No is this 
appointment for benefit of Francis, his wife, and children, 4 
compleat execution as to Francis? (for that is contended for.) 
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think certainly et the wife and children were to have 
ſomething, and ſo far as 2 18 defigned for them it is bad, 
and nd phffibilĩty to diftinguiſh how much ſhe has exceeded the 
power; it falls therefore within neither of thoſe circumſtances, 
which are öſſentially neceſſary. But it is proper to confider if . 
there is no bther way to make this good ; becauſe the court will 
lean in favour of that ſide, if it can. I own, I incline - 
to thinks there is a method: ſuppoſe the mother, inſtead of uſing 
the words ſhe has, had given this one-fourth to be applied in 
ſuch wü as moſt beneficial for her ſon and his wife and children, 
if they ſhall by law be capable; I ſhould not have doubted, but 
that as the wife and children are not by law capable, it would be 
abſolute to Francis; and the queſtion is, whether there is any 
| difference? This bears an analogy, to what the diſpoſition by 
theahother would be, if ſhe had given it to a ſon by name, who 
never red to have exiſtence, or was never capable of taking; 
if given” to theſe four indefinitely, and three were incapable of 
taking, the fourth would have the whole, muſt take ſuch, as the : 
others were incapable of taking. It falls within the reaſon of 
the late caſe of Humphries v. Taylour ; where a perſonal eſtate was One joint-le- 
toto in jointenancy ; one was outlawed ; and therefore 3 
the teſtatriæ made a codicil, whereby the adeemed what was given codicil adeems 
tone of the two; the queſtion Was, whether the other jointe- — — the 
pat dhouid' take only a moiety ? But the court held, he was to dre e. 
 ak& what the other dic not, they were to take the whole be- 7 01 
tween, them. Ahe mother never deſigned, this fourth part 
ſubuld fall into the reſidue; and it would be extremely hard that 
it ſhoyld:: Then he will be intitled to the whole of that. As 
tothe lubſegquent reſtraint, that it ſhould be exempt from debts, 
ſherhas; there exceeded the power given by the law, as in the 
ocher daſa ſhe exceeded the power given by her huſband ; for it 
will be left to take the fate of being his property, and ſubject to 
be come at as his creditors ſhall think fit. | | 
"0 eee hi?! 176 {15198 
declare therefore, chat the execution 50 the power, ſo Gi as 
in concerns other perſons than the children oF the teftatory e 
wid and of no effect. 
by 19185 e 1111 V. 41 | * 
#t' 14 Mer; At the bat was cited the caſe a DIE G ynteuy, who, 
x blen having power to grant leaſes of his eſtate, by one 
ity © Noa anſtrument, granted ſeveral ; ſome of which were not 
291 At within the power; and tho al were within the ſame in- 
8 ſtrument, they were conſidered as ſeveral leaſes, and it 
1010 te us ſent to the Maſter to ee them. 
d 77 of HET 03; 74 : 
2! 1451+ Alſo the Dean ak Chapter of 8. Paul's "IF to 71 that 
zich, Where a Pee exceeded is void at law in the whole, 
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C 
po 5 "DW ARD TURNER'in 6 6 deviſes all his Kat"; "YN 
r al eſtate whatſoever" and whereſoever ſubject to annu- 
for life, ade kegaties,” and all eſtate, fight, title, and Intereſt in law 
aq nat 4 and equity; 5 66 be Charles Bullwin in Aich to pay the rents and pro- 
afterward for 1 fits of he real a gory of the perſonal, to 1 Sarah 
. of = et Garth to- libr ſepa u for life, and as if ſole and 

denne or ine te and After her 17 oh y- the fame to Edward Ti 
other ſons of a. her ſon for life; 0 and a to pay the ſame to A 5 
7 1 of his body; arid for want of ſuch iſſue to pay ay: the fare to 5 
Br teſtator t and every other ſon or ſons of the body of Sarab Garth bege 
dame: then Kok to bis begotten, and the heirs of their bodies ſuetefvef 
for for the dangh- us) | eldeſt to be prefered in ate of birth; and for Want e A, 
for want of ©"iflue to all and every daughter and daughters of Sarab Gar, 
ſach iſſue to 70 band the heirs of e Ay” as” ane 
2 * common, not as jointenauts ; — dae ie ſuch iſſue in 
intitled to a ** truſt to convey all the real and per eſtate to my couſin Thr. 


conveyance in <c; ma Gore, his heirs, eie ſtrators, and Nn 


WAS ever, the bulk of my eſtate coming 8 his fa 
GR ion that by * of parliament or F ce of güld be 
0 e 
be- thought proper, all the ſone of Sarah Garth ſhould "rake upon 
tee being ne th them che name of Tuner. N Pl N N Tis 3 zl 
oubcfu 515 0 miei 900]. en . 75 51 10 ) 1 
1 Surah Garth never had any other fon 99 de 
v_ cannot Garth, but left alſo a daughter no an infant. a 1 
en & 811 4 ibo 1 


bow. — 4 Euere Ty urner Garth having FOR. an afrdavie o ny Chung of | 
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na i 1 brought on a petition t to aſcertain Bis intereſt i this s Teal ar 
olutely. | IBN V WHAM YT 
this dee petional Res © | + 21 4 AN = | * wr N If 
whether ſo in- d 5 | MF 1 
tended or ad Fir Peritioner. el this Auensee Sabie 68 96 the peti- 


ioner is tenant in tail of the real, and abfolutely Yeo Nr in the 
+ eſtate, ſome difficulty may ariſe. As 7 of this na- 
ture often happen, it is of general conſequence to ſettle it on a 
reaſonable and juſt foundation. To effectuate as far as poſſible 
Ul intent of, es courts of equity have carried the notion a 
tb truſt eſtates farther than formerly: but. care muſt be taken, 

vat we do not f 1 that reaſon loſe all rules af: lam and land-matks 
of pr 0 conſtrue this wilt according to rules eſtabliſhed 
upon un e ice concerns the real eftate; tba nature of the 
inſtrument at ta to be conſidered. Nathing W 
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1122188 5 28 ment j blod [ww nog sich 
iter rod. from, 1 00 fee in & TT make a ſtrict 
Þ RSA 1 5 þ „ as in Bale 


v. Coleman, 15 zI. 142. that in RBC Oh 3 e the court 
will conſtrue beirs of = body or gh ſo as to 1 into ſtrict ſet- 
tlemen thrty the iſſue, are purch Jafers and He conſide- 
ration o arfiage; ; re? court, reſpecti ng the Sone marriage - 
ſettlements; g the, parties, in the articles . 


track accordingly; and therefore an, implication zriſes on the 
_ D inſt trument; .whichefails in the conſtruction of a 


ere all take under the bounty of teſtator, and the legal 
hall take effect. Next upon the words: it is only 
„A. for life, remainder. to heirs of his- body. | 
Ing. 1 Ven, all the judges admitted: the legal — 7 
 yeſt the limitation 1 in A. the firſt taker; but the doubt 
| 14 the body: but vrhatever debate it bore formerly, | 
„that ber it is to heirs, or iſſue; of the body, the 
ald have it veſted in him, and that opinion of Lord ar 
has den followed ever ſince, „Thoug h here an eſfate for ' © 
is expreſied,. the teſtator might as wil mean an eſtate tail. yur 
V herever, an eſtate: tail is given, an eſtate for life is impliedly 
giren, the two limitations being connected together and looked 


By cltate tail 1 that then is the legal ſenſe, the 
bg 


” 32 


Which varied have been, where other words are ſu- 
or a f. e def Mn ga, as Burcbett v. Dur dant, 2 
7. 31 1. firs calc, 1 Co, 66. being an indication of intent 
tar, 7 of, the body {hs all be. a deſcription of the perſon as words 
of purchaſe ; that intent is followed even in a court of law. Sv * 
a direction not to alien may ſhew the intent of teſtator. Here no 
Tc e imitation are ſuperadded to thoſe, which always car- 3 
ate tail. . 18 objected, that this being under a truſt 
the court muſt ſay, the A intended only an eſtate for life: 
ion of theſe words will be the ſame on a truſt as 
eſtate, Bale v. Coleman ; and admitted by Your Lordſhip. i in 1 
| . — v. Spencer, 12 Nov. 1748, that if there is nothing more. Ante. 8 
in the will to indicate the teſtator's intent they ſhould have that 


4 to the legal operation, not according to any ſup-# wa 
fo 15 The 17 lating caſes are that and Papillon. wt 


| | 
Pace... [4 W but this cannot be determined on the ſame. 

en v. Spencer the preciſe ground on which, 
La 7 determined it, was, that by interpoſition of truſ+, 


tees to eee, cantingent remainders the teſtator intended an; 
1 to t ments for life forfeitable, ſuch. as if he did any act, 
ent, ail or contingent uſes from taking effect, the 
Ke Amie 1 The judges of B. R. had a ſhort, time be · Colſon v. 
110 1 . what had been the effect at law of a limitation 85 May 
1 ng life of. tenant for lite, to preſerye cot tingent re- Cited due. 


Ma Nic anten after ward to the heirs of his body; 


e me the interpoſition of truſtees prevented the mw 
or 
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for life in the firſt taker from m 


4 CASES Argued and Determined i 


therefore he took an eſtate for! 
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indication therefore of intent of a ſtrict ſettlement, or that the 
| | petitioner 


in the TimowoPLbidiChangellor IZ tex. 


tefioger (ſhould! not be ahle to bar the remainders; andi it is the 


5 gun tuction f of this cbourt, that muſtetake away the legal effect of 
theſe words. As to thb ihconveniencies if otherwiſes the court has 
nd Potter eo make him tenant for life without impeachment. of 
waſte fbr that was never done but in Leonard v. Lord Sex, 2 Her, f 
520. andthe court might as well arbitrarily give him power to make 
2 jbintute, as cut down trees, for it is equally inconvenient to want, 
both powers the laſt of which could not be done by this cour t. 
though perhaps the other may. All theſe inconveniencies, full 


40 reat as the giving him power to bar the remainders, will be 


avoided by this conſtruction. As to the truſt of the perſonal eſtate, 
there is no direction to lay it out in land. Where it, is limited for 
life? rethainder to heirs of the body, and in default of iſſue, over, 
the whole veſts in firſt taker. Some caſes, on peculiar grounds of 
diſtinet ion have gone ſo far as to make herrs of the body words of 
purchaſe, as Peacock v. Spooner, 2 Ver. 195. but all the authorities 
ſubſequent to Webb. v. Webb, 2 Ver. 668; concur to veſt in firſt ta- 
ker. Indeed a contingent limitation over will take effect, if it can; 
bat not on a general dying without iſſue, as here. In all thoſe 
caſes of à double contingency it has been to A. for life, remainder 
to frſt aid every other ſon, in default of iſſue male to daughters, 
in de fat of ſuch iſſue to B. If no ſon or daughter is left, the court 
will cohſider it as if thoſe limitations were never inſerted, and the 


_ remaihder to B. as immediate after the limitation for life: but on 


thepreſent words the court is compelled to ſay, the whole veſts in 


the "fiſt" taker, If ſo as to the perſonal eſtate, that is a ſtrong 
gtonnd ſot the court, (which inclines to make an uniform determi- 
atio), to go on as to the real. Words of limitation over have 
ſometimes been conſtrued: different as to the real and perſonal, as 
in Forth v. Chapman, 1 Will. 663. but the court there went on the 
word leaving. | a 


For Thomas Gore. It is to be hoped, this queſtion is reduced to 
a certainty, at leaſt as to eſtates deviſed in truſt ; for as to legal 
eltates;' where to the anceſtor for life with a limitation to the heirs 
of 'his'body, it muſt be deſpaired ever to ſee it reduced to a certain 
ptineiple ; for the determinations go upon neither principle. One 
is, that the intent ſignifies nothing. The law has ſaid, that the 
. anceftor never ſhall take an eſtate for life, and make the heir purcha- 
ſer; becauſe it was a fraud upon the tenure; not upon the con- 


ſtruction that if an eſtate for life is given, remainder to his heirs, 
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it is s to perpetuities. That rule being once eſtabliſhed, though 


the ſame was meant as if given to him in fee: but the law ſays, you 
ſhall not do it, becauſe taking an eſtate for life and making the 
heir purchaſer, will deſtroy all the fruits of the fee; it, is not, that 


the man does not intend it, but the law upon principles of policy 


* 


ſays, that the limitation is void, not going upon the intent: and ſo 


the 


1 1 ” 
f 
. 


% 4% 


the; reaſon ceaſed) By: the-\aBolktion of tefidres yet ebufts of fry 
might do right in adhering to the rule. Wibenchte the deter minz. 

tions had been uniform, that ity «limitation for liſe to the" àuceſtot 
and to heirs of any ſort they were ne her words of purchaſe but 
of limitation, it o , be a conffſtent rufe. But edicts of lau, 
have allowed an exception our of this rufe for the fake of the in. 
tent; and have in many cafes at law! laid hold of a word of intent 
that the teſtator/ineant an eſtate for life; and therefore" the general 
rule ſhould nöt take place; as in Backbouſe v. eli, (Eg. . 184. 
on the werd any; for if it had not bren for that word, Iſue (which 
im a will is the: fate as heits bf the body) would not alohe have 
done. So in Pibut v. Mitford; 1 Ves. 472. et non aliter were the 
words. In Lara v. Sewel, (Ey. Ab. 395.) it was grounded on the 
intent; and that intent was upon words of limitation graſted. 80 
in Liſle v. Gray 2 Lev. Gci they went on the word bees, from 
the intent even in a deed that it ſhould be ſo. But the detetminz- 
tions at law will not put it on the intent j for in Coen Y. Colſon, 
which was a mere legal eſtate, if they were to go on the intent, 
the mere interpoſition of truſtees to preſerve coiſtingeimt remainders 
Was a- ſtronger indication of intent than only or non ahter] as it 
ſhewed, he had a notion, that his limitation was cohtingenr. Then 
it; goes not upon the intent, but reſunts to the original Fans that 
whatever was the intent he ſhall not do it: und yet ſt was never laid 
down in any cafe at law, that notwithſtanding the intent it ſhall hot 
be done. In Brougbton v. Langiey, 1 Lar. 874, and imperfecti 
in Sal. 769. the intent is gont pon but by ſaying; łhat it was not 
an indication of the intent; as Halt In his uHZler to che Gbſection 
ſhews, although a power to tenatit in tall in the wilt to tnake 
a jointure, does ſeem a ſtrong indication of the intent. Prom 
theſe caſes one cannot ſay, whether the intent was to govert or hot! 
Thus it ſtands at law: but where the eſtate is in truſt, it 18 to be 
hoped, - we are now come to certainly know the rule, by which 
the [queſtion is to be determined; for what is faid in Hera 
caſe will hold much ſtronger in caſe of a truſt; that if impropet 
words are uſed, the law will conſider by what proper words he 
might: have done it; and if his intent was clear, that ſhall be ſup- 
ported: but if he endeavours at a perpetuſty, or giving an execu- 
tory deviſe beyond the time allowed, that he could it have fone 
by propet words, and that ſhall not be ſupported in favour” of the 
intent. That holds a fortiori in caſe of truſts ; for if che intem is 
Clear, he cannot commit à blunder in point of form; and upon this 
enßbie reaſon ;''the truſtee is to make a cotiveyance under àltection 
of / the court; when the court is to give direction, they areto'tranflate 
into technical terms. Then the direction, the court is to give here, 
is to put in proper words, In Hopkins v. Hopkins, (Lal. 44.) it was 


4 40 


en the point, [whether the:remainder over would veft immediately; 
there being no trüſtees td preſerve, '&c. in the declaration .of = 
- ur 1 | | an 


in the, Hime of Lord haneellor HMDWICK E. 


and nis certain. chat Mhore the Whole legal eſtate,” the fee ſimple, 
was given; tal traſtees they interpoſed in the ttuſt, would ſupport 
what.fallawed, as d cantingentrremainders,* and there is no occa- 
Gon. to gepeat them. In Bag bat v. Spencer there ate truſtees in- 
terpoled in the truſt. That might introduce the diſtinction (thets 
doubted of by Nu Lordſhip): between truſts executed and execu- 
tony g, lot in executory truſt; as to lay out money in land, the whole 
not. being, compleated it is in the form of it a direction to them to 
ſettle; in the other cafe the whale was ſeitled; and this court ad- 
| red. to. the determination of courts of law; but not where a court 
of dau had nothiog 10 do with it, but would determine according 
to the intent; wherever the legal eſtate is to truſtees, in point of 
form. {provided the meaning was clear) that muſt be carried into 
execution according to his intent, and that by apt, technical words 


and ſorms, and that is the diſtinction between legal and thoſe, which 


are to b carried into execution in this court; for it is ſettled, that 
not wich ſtanding determinations at law upon the formal words of a 


to che ſubject of the deviſe both real and perſonal eſtate. Firſt as 

e which is much the moſt conſiderable. The old 

rule ablaw (that Where the anceſtor took an eſtate for life, tho 

heir hond not take as purchaſer) did not extend to perſonal eſtate; 

necauſe the reaſon did not, as there could be no conſideration of 

tene or fraud upon the lord ; wherever therefore in ſuch a limi- 

tation a contingent intereſt, that conſtruction has been adopted, 
it has beep by way of analogy and upon foundation of the intent: 
but otherwiſe the word beirs as applied to perſonal eſtate is in its 
nature a word of purchaſe, not limitation: e contra as applied to 
teal. p gonſider the authorities and rule of law as to this applied 
to-perſonal, une ſomething particular in the manner of giving it, 
in ſettling on intending to ſettle perſonal eftate, heirs is in genetal u 
Word of purchaſe, though by way of analogy to the limitation of 
fiechold tate the firſt taker may take it abſolutely, where it was 
intended, barely to mark the line of ſucceſſion in which to go. 
The leadipg caſe is Peacock v. Spooner ; where the judgment, that 
they were words. of limitation, was reverſed, and that reverſal upon 
the neaſon of the thing affirmed by the Lords, A ſtrong confirma- 
tion: of chat Was aſterward by Lord Somers (who muſt have known 
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belt ſemed all ebe remainders, 1 #7//; 58. Arte, Allanſen v. Clitherow, 23 July 
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che whole of it) n Duffy. Difeen; ule 362. gb, bete 
they were held words uf purchafe ; and in che ν ο tales: there h 
no:atgument-of Vinteat: beſide being a limitation for alife and a 5, 
tlement on huſband and wife and the heirs, that is the childteg . 
the marriage. Nothing is there faid: of am argument Grau ſtom 
at. 11H. yult isatrue that about eleven years afterward a caſe 
came before Lord Harcuurt in 1710. which certainly contradidg 
both the former and the judgment of the Lords; and the queſtion 
will be whether ſince Mebb vi, (beſt reported in 1 l. 132.) 
Your! Lordſhip has adopted that determination, or adhered to the 
former. Though there was a great diverſity of opinions among the 
judges, yet Nur Lordſhip upon ſeatehing the minutes found, they 
did not go on fat. 11 H. y. It was a marriage- ſettlement in Webs 
ve Hebb, and the words ſo long of the term as: ſbe ſhall live, which 
aun Lordſhip in Hodſel v. Buſſy: held to be as ſtrong as or liſe oni 
or non aliter; and in a marriage ſettlement this court will never 
preſume an intent to defeat the iſſue. Lord Harcourt had then no 
notion of a diſtinction between a truſt and legal limitatiom; and 
the differences taken by him between that caſe and Peacucꝶ v. Sproner 
have nothing material in them; and that caſe has ſince been doubted 
of; and the — adhered to. The firſt in point of time is M. 
tbers v. Agood, 4 July 1735. where Lord Talbot; the nexr day after 
he had fully pronounced bis judgment, cited in favour: of his pi. 
nion Daſſern v. Daffern as ſtrongly ſupportiag Pracuci vi.Spooner, 
and mentioned Webb v. Hebb:as — by Lord Harcoꝝri to the 
contrary without aſſigning any, or at leaſt ſatisfactory, rraſon. In 
Sands v. Dixwell, 8 December 1738. Freehold and leaſehold were 
deviſed in truſt to convey to the ſeparate uſe of his daughter for life 
without the — of her huſband, and after her dteeaſe in 
truſt to the heirs of her dads the queſtion was, whether un eſtate 
= - tail or heirs of the body were —— of purfchaſe; Your: Lordfory.upon 
4 conſideration. held them in that caſe-words of putchale, arguiag 
| from the intent, and alſo that as to the real eſtate they na ylbe pro- 
per Words of limitation, but as to the leaſehold . 
words of purchaſe; and that the direction to the ſeparate uſe of the 
wife — it; meant for life. Anotber determination by Nu 
Lordſbip, was in Hodſel v. Buſßß, 5 December 1740. where (Edward 
Huf, ſeiſed of a reverſionaty term, aſſigned to truſtees to permit 
Grace the wife to take the rents and profits during the term; if {he 
ſo long live; afterward to the uſe of Edward during life; and after 
the. deceaſe of Edward and Grace in truſt; fort the heirs of: the body 
of Grace, begotten or. to be begotten: by Eduard, their 1executors, 
adminiſtrators, and aſſigns ; ; the queſtion: was, whether it veſſed i 
Grace abſolutely; which it did, if beirs, c. are words of limita- 
tion, not if words of purchaſe; and this was a deed, and voluntary 
for, . appears: yet it was, held, that Grace was only intitiel 
Som e 55 _ were words of . and that from Ti ont 
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in the Dime. fad Chaneellor Haapwicks. 


- ſequent limitation to executors; Gg. graßted thereon: and Tur 
Lraſbib laid a ſtreſe om chis, chat hein a applied: te perſonal was a 
word, of, purchaſe. properly, not of: limitation. The intent here 
undoubigdly. was to Create a ſuoceſſion ofieſtates tail as to this perſo- 
nal eſtate 3, but his intending more than the law allows, will not 
vitiate that part founded in la w, for this couet will carry that truſt 
into execution ſo, as that he could diſpoſe of it. If a daugh- 
ter had not been born, Thomas Gare wauld have been intitled to 
this perſonal. eſtate. upon the queſtion of a double contingency. 
The reaſon, that in the caſes of double contiogency, the birth 
of any child of the tenant for life defcats all the remainders over, 
i that thereby the only comingency, Which was good originally, 
is become impoſſible, the other being bad originally: but it has 
neyer been yet determined, that the birth of a child of a ſubſequent 
remainder. would defeat contingent remainders over properly limited 
on an eſtate tail. If the birth of this daughter veſts. an eſtate in her 
though capable of being deveſted by birth of a ſon or daughter of 
the petitioner while in contingency, yet if the petitioner was to dye 
leaving a wife enfient, it could not deveſt for that after born child. 
All this therefore remains in ſuſpenſe until the contingent remainder 
oer comes to take effect or be determined. It is common in this 
country, here there are large chattel intereſts, for a man to limit 
them 10 his firſt fon for life, remainder to his firſt and every other 
ſon in tail, ſo to his brothers, and remainders over: if any of thoſe 
jater von ing remainder men ſhould have a child in life of the tenant 
fof life, who then had no child, and that ſhould defeat all the li- 
mitatious behind, and not be conſidered as in ſuſpenſe, it might be 
of bad canſequence as to theſe limitations. This then is an execu- 
tar y truſt with contingent limitation over to Thomas Gore provided 
the antecedent limitations in tail were ſpent in his life. If this, 
agreeable to the intention is the conſtruction as to the perſonal 
Payne Coors an argument as to the real blended therewith ; 

certainly heirs, &c. are not meant words of limitation in one 
caſe, and of purchaſe in the other. It is material, that a ſettlement 
by the will is plainly intended; and upon that a ſtreſs was laid by 
Yauk Lor dip in Coriton v. Coriton. He is giving to collateral rela- 
tions, and means Sarab Garth to be the ſtock ; and probably he and 
the drawer knew how to make a ſtrict ſettlement by giving to the 
object in being only for life, (which expreſs words of the will muſt 
nat be left out), and how to give an eſtate tail, and how the abſo- 
lite-propetty, and that he could not make a child unborn tenant 
for life. and give it to his iſſue. There cannot be a contingent li- 
mitation on a contingent limitation. If the petitioner is conſtrued 
tenant in tail, there will be no difference, the teſtator having limited 
proper. eſtates tail to the reſt unborn ; if he meant the ſame before, 
why not uſe the ſame words? The court, eſpecially. in execution 
of a traſt; will ſupport that intent, which is lawful, and ſet afide 
that which is not ſo; which is no more, than what Nur Lordſhip 
Vol. II. | 8 D a has 


”"_ 


2131 8 48 K 8 Apen erl. Nerd, 
bas done upon the fat. of 1 ̃ 

802 s tlie one oy 
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Aj e thew 
meant this to be cxegatory, veſting all in truſtees with 
0 Kc to wine Fi nt bree ens renal of-aliner 
in directing a conveyance/can. no more adhere ta the wards of the 
will than In how v. Spencer, or Cen v. Colfon; Which n muſt 
therefore be departed from to find out, the, meaning. Tt. thay i 
| Clear to give duly an eſtate for hife to che ' petitioner, the. ſubſequent 
"RI mult hot be to heirs of the body, but the court to anſwer 
o 2 . e muſt n thoſs rin 970 Os and every he 
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1 OD lin to a 
Since this cauſe bas been 9 on, 1 en had ſo 8 
Sotttigiry y to conſider it, and haye lately had, fo much pPortunity 
and neceſſity of looking into all the caſes upon this queſtion, in Ba- 
fhaw v. Spencer, that, though I had formed no Judgment, until, I 
heard the argument, yet I am better sss in my Jagger 
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This is now broug ht on upon a W 14 1 5 5 long exerciſed 
1e {kill and acumen 05 the judges both 1 in law and AS. and bo 
N various determinations in different times ang, Jiffgrert 
caſes; and, when a determination * to be made upon argument of 
intention from clauſes in a will without politive ex expreſſions of inten- 
tion, no wonder it ſhould be ſo, and that one caſe canngt he. wr 
an authority for another: but however though di ferent. judges . at 
different times have varied from one another, I ſhou hervor un- 
Wia g to vary from and contradict myſelf. in my preſent determi- 
tion from that in Bag/haw v. Spencer; and therefore, my opinion, 
hope, will be Sit wh that, 105 the eee 

the two caſes. | | 1? 1199 21q O7 YE 

"TP", | 1 003 1 ac 0 
"here are two general queſtions; and I will take them accarding 
« the order of the will, and in which the 1 counſel n 
firſt as to the real, next as to the e eſtate. basale waren 
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The fllt ie, Recht or no this court can 1 now decree. a Gonvey- 
atice'of the teal eſtate to the petitioner ? If it can, in what manner 
to direct that conveyance. and wich what limitations 3 that. js, W 
ther he has a right under this will co be tenant in tail of the: 12 

eſtate 
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ade Aeer the conveyance tb be in ta | 
ies ith ; bf rathe propeily alſuded. to as being. well 
n | * | EY 9 218 * ted, that 10 T eee | 
dae i e SO, PARiGuſiHy in "Papillon v. vie, and in Regler 


* ere intitked te ee e tiger in fee- Limited 
44% Him and'nothing 


or perſonal, is 

| according to 

itations of a legal eſtate; with this diſtinction, unleſs the 8 
plainly appears to the con- 1 | 

ainly appear to contradict and there ls a 

e limitation, it never was laid Plain intent 


| [ 6h, Hor Was it "by me in that ca fe." that the legal con ſtru a, wk bay con- 
such be Sver-ruled by any thing but the plain intent. T lay down 


. 


the rule therefore, as Lord Hobart did in Counden v. Clerke, Hob. 29. 
in margine (for they are known to be bis words, and in his empha- 


Meare} I y, that J am not in a court of equity to over- role 
:the-legal eUnſtrüction of the limitation, unleſs the intent of the 
[4eftitoe Gr author" of the truſt appears by declaration plain; that is 
dot fa ying it in fo many words, but plain exprefſion or neceſſary 

-iplienrion'of his intent, which is the ſame thing. That was my 
»t6ard} und is ſo now. I have brought my argument in Bag ſhaw 
. Sponter and will repeat what I there ſaid. The Art, geg f 


Was What appears tobe the true intent of the reſtator ? The ſecond, 
whether *hat is conſiſtent with and can take effect according to.the 
Setiera? riſes of law and equity? The third, whether there is any 
particulat ſettled rule or determination of this court ſtanding in the 
way to prevent the intent from taking effect? As to the firſt que- 
ſtion I took it very clear, that he veſted the whole fee in truſtees, 
Bund after directing the particular truſt divides it into moieties, one 
10 his nephew deſcending from his ſiſter Bag/haw, the other to his 
nephew deſcending from his ſiſter Spencer; to every nephew in be- 
ing, and proper to be made tenants for life, expreſſly deviſes for 
Mie, and adds to all of them without impeachment of waſte ; which 


cafe though not alone ſufficient to prevent the operation of law, 
one mark of his meaning; then deviſes to four of his truſtees to 
preſerve eontingent remainders during the life of Benjamin Bog ſhaw. 

| ; ; Upon 


witha 


mination of that eſtate during his life, could mean nothing but: , 


tent, inforced me to make that conſtruction. ''Then to bring it 


ſpecie (which cannot be in any caſe), but whether. equally ſtrong and 


all this time, and that the plainti 


not doubt, but that he had a very large, general, intent; but it-is 
plain, that his intent could not take effect according to the rules of 


to all ſubſequent remainder men, and as to all of them certainly it 
could not take effect. He could not create ſuch a ſeries of remain- 
intent; for if the plaintiff died without iſſue, and the eſtatè came to 
his brother or ſiſter, they would have the abſolute diſpoſal of it, 


to be his intent, it could not take effect. Conſider what next 
evidence of his intent is mentioned, vis. that he has ditected all 


to be an eſtate tail notwithſtanding there was ſtronger evidence of 
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Upon this I conſtrned it, that the teſtator had declared, he meaty 
to give Benjamin Bag ſhaw ſuch eſtate, as might be fer ſeited not 
only an intereſt for life; becauſe giving it to truſtees uſter the deter. 


determination by forfeiture; and further that it amounted to the 
ſame thing, as if the teſtator expreſſly declared his meaning to be 
to give only an eſtate for life to Benjamin Bagſhaw forfeitable, and 
contingent. remainders to thoſe deſcribed afterward as heirs of hig 
body. This was the ground, and this plain declaration of his in. 


within that caſe; the queſtion is, whether the proofs and eviden. 
ces of his intent come up to thoſe in that caſe; not the ſume * 


cogent to compel the court to make the ſame conſttuction. I am 
of opinion, they are not, and that they are only doubtful evidences 
and inferences of intent, not clear nor by declaration plain according 
to the emphatical expteſſion of Lord Hobart. Then to conſider 
the arguments of intention in this caſe. The argument is, that he 
has created a truſt: without doing that he could not have anſwered 
that intent to the ſole and ſeparate uſe. It is argued for the Gefen 
dant that an intent is ſhewn to keep the eſtate in the hands of 'truſtees 

ſhould receive the rents and pro- 
fits of the real eſtate from the truſtees, and they ſhould pay over to 
him, and therefore an intent to keep. him out of poſſeſſion andd ab- 
ſolute property, and it ſhould go to the heirs of his body; I do 


law : for after limiting it in this manner to the petitiober ſor life 
and heirs of his body, the ſame evidence of intent appears Here a8 


ders one after another with a reſtraint of alienation, if that Was his 


that is by ſuffering an equitable common recovery, which would 
bar all their own iſſue and the remainders. Taking that therefore 


thoſe, who were to take ſucceſſively, to take his name; and ſo he 
has, but I ſhould rather think, that in directing that, an argument 
of his intent ariſes the contrary way. Then what is the legal con- 
ſtruction unleſs clear evidence of his intent? And how have courts 
of law and equity both conſtrued that evidence of intent? Firſt in 
a court of law; and it is true, courts of law are to govern by the 
intention in wills as well as courts of equity. In a caſe very like 
to this, Broughton v. Langley, 1 Lut. 8 14, Sal. 679. expreſly held 


inten tion 
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intention a there. T be;conſtruQion | 

direction to ſtand ſe the uſes after ment) it te 

receing the cents and, profits during life, and afterward to uſe of heirs 


ehe Pod was an uſe and legal eſtate for life in him, and there- 


fore! bern le body united with that according to Shelly's caſe, and 
ove hig an eſtate tail: whereas, if that was conſtrued a truſt (for 
bich there was ſome ground there to hold the, firſt. limitation to 
be g traſt} for it was not ſaid an uſe, there) he would have a truſt 
eſtate for life; after ward the truſtees were to ſtand ſeiſed to the 
ue of beits of the body; which could not then have united with 
the;truſtteRate to him for life, but was kept ſeparate, and heirs. of 
ther body would conſequently take as purchaſers, I have heard, 
that (bis determination of B. R. was meant, that this court ſhould 
turg benſts into fuſes again; and it has an eye to that. But what. 
wat Rhe ſtrongeſt evidence of intent to have gone upon, was, the 
pawerigiven- there, not to the party alone but to the truſtees and 
mie make a jointure; which was ſtrong evidence. It is true, 
that has been held, as in Ning v. Melling, not to be a cogent argu- 
ment do make a tenant in tail by uniting, becauſe it might be a 
convenience+to. tenant in tail to make a jointure without barring : 
but it wes alſo to the truſtees as well as to him, which is the ſtron- 
gelt evidence of intending; the eſtate ſhould remain in thoſe truſtees; 
aul yet by the/unanimous opinion of that court the rule of law held 
ſolſtrong, that notwithſtanding that evidence, it could not be got 
che, Fhere are ſeveral other caſes at law : but this is ſo like, it 
Nonegclleſs to cite then. Then how js it in a court of equity ? 
Ricſt Zagat y,;Sewe! by Lord Copper, who at that time had no no- 
tien f a, diſtinction ſince taken up between truſts executory and 
exoputed;, but thought, that a ſettlement directed to be made was 
the ſame us a poſitive immediate limitation; and, though it was a 
_ ak a money to be laid out in land, directed a caſe to be made, as 
pon, laods deviſed in poſſeſſion; upon which three judges held, it 
wes an ęſtate tail. The opinion is ſtated expreſsly in 1 Will. 87. 
Indeed Tay J. heid otherwiſe; upon that Lord Cowper ſeemed to 
dent (as L have heard) but held himſelf bound to agree with the 
three judges, and ſo decreed. In that caſe was the ſtrongeſt evidence 
of. intention; for there are words of limitation mounted on the words 
Hing male of bis body; yet they held the rule of law ſo ſtrong, fa 
voting the eſtates, that there was not ſufficient evidence of inte i 
ta over-rule it. After that came Bale v. Coleman, which never has 
been denied to be law or a rule of this court. I took the liberty, to 
obſerye in Bagſhaw. v. Spencer, upon the general declaratigns of 
Lord Harcourt in that caſe, and did differ upon ſome of thoſe ; but 
Lthere-expreſsly declared as to my own opinion, though I differed 
28 to his general reaſonings, that after all Lord Harcourt's reverſal of 
| Lord CMuper's decree did not ſtand. in need of thoſe general reaſons, 
but that it was plainly diſtinguiſhed from Bagſhaw v. Spencer; and 
Vo I. II. 8 E therefore 
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had directed a ſettlement in tail, and added that clauſe, which is in 
that will, it would be contrary to law.; there being no way of ma. 
King that intent effectual but by making the ſons tenants for life 


ſhould be: no conveyance to put the legal eſtate out of the truſtecs 
an eye to that: but that is directly contrary to the rules of law, 
ſhould dye, and the eſtate came to his brother, if he had one; 


5 the eſtate. to her, $0924. NPE: could refuſe, it; nor could it 
| 55 


recovery and bar. This young lady is now. intitled to bring a bil 
by her eee an infill, that her brother, ir nditled. ler 
and ſuch i 


i eee | SHALE HR 3 2 
-come for the . of the court, what kind of eſtate ſhould be 
Hirſt limited to th 


,Corfider it then upon the latter clauſe directing a change of name, 


ak he conſtruction of law. Then conſider what evidence there is 
n T1 T7 4 . 
0 iniog, there is very material, which at leaſt goes ſo. far as to re- 


and then the rule and conſtruction of law ought to prevail, He 
mnt be bare tenant for life without power to make a; jointure, ot 
make a leaſe, or to cut down trees; which he cannot do if only 
tenant for life, 1 cannot be warranted to make. it without, impeach- 
ment of waſte. Lord Cowper's ground in ſo doing was, that it had 
an eye to an eſtate tail, and therefore he would give it; for the 


1» CASES'Argued andy Aetgrmimed; 
Theretors in the general £aſe ot Bat, Geomarefh Wit afinpinin, 
that it Was tight to ad! ere to im. I. tradition is, that, it was. re- 
heard by Lord Cowper, and that he affirmed Lord, Heraurs's decre 
contrary to his on: but the fact is not ſo, for ſecond rehearing; 
are ſeldom, or ever. granted. I believe, it was cited. before L ond 
Cyußer again, and that he ſpoke to that effect; ſo that the tradition 
I believe true, though upon a different reaſon, I will mention but 
one caſe more as to evidence of intention; though before two of the 
caſes already cited, yet I mention. it laſt, becauſe relative to another 
kind of objection, vi. Leonard v. Earl of, Suſſex, 2 Ver. 526, 
which was ſuch a declaration of intention, as could not poſſibly be 
got the better of; and there was perſonal mixed with real. | Lord 
 Cowper directed an eſtate for life, and took the liberty to add with 
out impeachment of. waſte. That. was the plaineſt caſe; for if he 


remainders to thoſe, perſons who would be heirs: of their bodies; 
which was à neceſſaty conſtruction and a coercive; argument to ſub- 


: 


mit to. It is ſaid, here is a declaration of an intent, that there 
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until the remainder to Tomas Gore took effect. It has undoubtediy 
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and what the court cannot comply with. Suppoſe the | plaintif 
now to his fiſter ; ſhe, woul be jotitled to call on the truſtees. to 
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might, ſuffer, an equitable 
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eilte to any parole Becaufe ther 
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limitations, and call for a gonveyance; then it would 
Plaintiff; that therefore gan be rof no weight 


which he has confined to the ſons, and has not carried to daugh- 
ters. What objection now to the. plaintiff's taking an eſtate tail, to 


30 7 | . 7 * . 
s brother's taking an eftate tail? None ariſes, from thence. to over- 


+ 


other fide, or to rebut that evidence of intent. I am of 


d ce it to | great doubtfulneſs, and to leave it 27 equilibrio at leaſt; 


INA " 
Ta 4 was 


in the 'Time' of Lord 'Chanceltor'Hazpwicks. 


rus thing in che will to do it. Nod ſuppoſe the queſtion had 
been put to the teſtator, whether he meant, this couſin, his firſt 
| object, then but a year and a half old, ſhould, if he lived to take 

the eſtate, have no power to make a jointure; whom he had obli- 


| ged to change his name on a ſuppoſition of continuing the eſtate 


in bis blood under that name, to erect a new family, and intended, 
he ſhould "marry, (and that made me ſay, the argument from that 
Zlauſe turned the other way and for the plaintiff), and yet reſtrain 
bim from making a jointure, which can be the only poſſible way 
of continuing legitimate iſſue? Next did the teſtator intend, he 
ſhould not have power to make a leaſe for three or for ſeven years, 
which {ſhould bind the remainder man? He certainly could not 
mean that, having given an eſtate tail to the younger brothers and 
filters; how then could he intend not to give the elder brother a 
power to make a leaſe or cut down trees? Then his intent ſtands in 
equilibrio as on the face of the will, and the court is not warranted 
40 take away the benefit of the legal operation of the words. But 
it is contended, that here is a limitation for life, and that the court 
muſt mike à ſettlement and a conſtruction in order to the limita- 
tions of that ſettlement; and therefore muſt either leave out thoſe 
Words e life,” or let them ſtand; and in letting them ſtand it will 
de an ibaccurate conveyance ; for if left out, the ſuppoſed intent 
Will be departed from. I agree, it would be an inaccurate convey- 
ane to limit this to him for life, and from and after his deceaſe, to 
the heirs of his body begotten or to be begotten; which would be 
incorresx: but in a deed as well as a will, whatever the conveyance 
be, accordlitig to Sbelly's caſe, if the anceſtor takes an eſtate for life, 
and in another part of the conveyance to the heirs, of his body, 
that anjtes ant is an eſtate tail in him as well in a deed as a will: 
if therefore the words for Me for form or nicety's fake ſhould be put 
into this conveyance, it would not change it. That was not the 
ease in Bagſhaw. v. Spencer; for if there the court had left out the 
-limitation'to truſtees to preſerve contingent remainders, the conſe- 
-quence Would be, that the court would give an immediate eſtate 
talh in poſſoſſion, whereas according to Colſon v. Colſon it was an 
-eſtate” tail in reverſion only ſevered from the eſtate for life; it 
would be not only varying from the words but from the legal 
operation of the words. On the whole therefore it is clear, that I 
am not warranted by any authority to ſay, that the plaintiff is to 


be made but tenant for life according to thoſe words For life, but 


that the legal conſtruction of the limitation ought to take effect. 
The greund, I go upon, (and for the ſake of certainty I will repeat 
it, that is, ſuch certainty: as there is in theſe caſes), is, that the 
court ought never to do that without ſuch plain evidenee of intent, 
a8 is Cogent and coercive, as Lord Hobart ſays: but here, admitting 
tus Rrongeſt for the defendant, it is doubtful and in eguilibrio, 
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As to the pefſctal eſtate it is as plain, if not plainef That 
Jes not coßcerg Thomas Gert, the: IafF rerggindet fran in fee, buy 
ohly the ſiſter or the iſſue of che plaintiff Himſelf There is ng 
direction in this Caſe to lay but the mofiey in land; which might 
haye\made a different caſè: büt it is a plain truſt and a gift of it 
on the füce of che will. It is faid to concern Thomas Görg, he. 
auſe that in all theſe caſes the limitations over are to remain in 
(ff ence, and never veſted during the lift of the tenant for life, 
iq then if this lady died in the life of her brother; and he died 

| routine, it would go over to Thomas Gore: but I am of 4 


a 


. 
- 


contrary opinion: and the'caſe put does not anſwet it. It is fig) 
if you do not make all in füſpenſe during life of the tenant for 
life, you will defeat the iſſue of the plaintiff himſelf; flot the 
iſſue born during his life, for that would deveſt and defeat the 
veſting in the ſiſter, and veſt it in him; hüt it is aſked Whether 
if he dies leaving à wife engen, the birth 6f that chd dftelwwärd 
would deveſt the eſtate veſted in this daughter. I am f Opinion, 


* 


it would, and that upon two grounds. Pirſt, that is fuch A time, 
a5 the law will wait and expect, as in Gr v G ,, 
and other caſes; that the birth of the child after the Father's 
death cannot exceed ten months. But 4ncther ground is, in that 
caſe 1 ſhould go upon the equity of the far. 7 Mig. which 


Was made ſublequent to Reede v. Long, whith has declared, that 

as to real eſtates a contingent remainder ſhall wait untif the birth 

of that child; I ſhould” go by analogy thereto, and Hold f. 
Then as between the brother and ſiſtet it comes to this; Whether 

this is ſuch a limitation of perſonal eſtate, as will be admitted. The 

only eaſe cited for it is Peacott v. Spooner *: but that caſe is ſo par- 
Altiplar, has had fo much {aid upon it, and Has" been Wwe 
from, that I ſhall not go upon that. Leid Harcourt hug faid, che 
court would not go upon that cafe, unleſs on that If Me, and 

no other. It is true, it was ſo determined in the Houſe 'Wf Tord, 

but with great variety of opinion among the judges, and no peer 

in the houſe was of the profeſſion of the law; and there was 
ſomething particular by reaſon of the limitation tö the heirs of 
the body a5 the wife; but that is a ſingle caſe, and this is not 
that in ſpecie. Webb v. Webb was directly to the contrary, and 
has ſtood ever ſince, and allowed to be rightly determined as not 
being the ſame In ſptcia with'\Peacock v. Spooner.” All the other 
Sfes hav be upon particular diſtinctions of evidence of inten- 
on. In % 7 5 T beid the adding the 5 to 
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a en nd gi, it ng evidence of intent tö give on! 
an uſufructuary intereſt for life, and to veſt the property in the 
heirs of the body. So were the words in Withers v. Algood. 
| . tha 
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in the Time of Lord Chancellor Hazvwicks. 
| een go. 'Þ tits f E \ 
that thoſe differ plezaly "2k the preſent caſe ; which is then re- 
duced to this, a gift of ve eſtate to one for life and heirs, of 
his body 3. that maſt veſt the property of the money in him, he- 
ther the teſtator meant it or not, unleſs there was ſomething to 
Warrant the court to lay it out in land: bat there is nothing of 
that: and that was the caſe. of Lord George Beauclire v. Miſs 
Dormer, June 17, 1742, heard by conſent at my houſe, and fully 
conſidered at the bar and by me. The words there were, Miſs 
Dormer I make my ſole heir and executrix ; if ſhe dies without 
iſſue, then to go to Lord George Beauclerk, he to pay Lady Diana 
Beauclerk. 5,000). and the queſtion was, whether that was a pro- 
per limitation over of perſonal eſtate or too remote? I was of 
opinion, it was too remote, and that has been the conſtant doc- 
trine, all the caſes amount to that, and has never been varied 
from. It was there contended, that the word then imported a 
time, and meant then immediately after her death it ſhould go 
over: but the court ſaid, if ſuch a conſtruction was allowed to Be 
word then; it would over-turn all the rules of conſtruction ; and 
that a failure of iſſue at any time, was what was there meant; 
and all the other cafes are very ſtrong to that effect. Sands v. 
Dixuell was very different. The governing reaſon, I went on, 
was, that it was impoſſible to make ſuch a conveyance, as the 
teſtator had directed, that is to be ſettled fo as to be to the ſeparate 
_ uſe of the daughter for life withont intermeddling of her huſband, 
unleſs ſuch a conſtruction was made; for if tenant in tail, the 
huſband muſt have been tenant by courteſy. As to the argument 
of intent, how can ſuch an intent in the teſtator be reaſonably 
NN That is to make the plaintiff a bare uſufructuary for 
lite as to the perſonal eſtate, but the moment he ſhould have a 
child born, the perſonal eſtate ſhould veſt in that child; and fo 
reftraining it thus only to give it to a child unborn, whom he could 
not know; and if that child ſhould ſurvive, and die a minor, 
this great perſonal eſtate inſtead of being for the benefit of this 
family, would go to the perſonal repreſentative of that child. No 
one could mean that. 1 is a limitation of perſonal eſtate to one 
for life and the heirs of his body; which veſts abſolutely, whe- 
ther ſo intended by the teſtator or not. 


The plaintiff is therefore intitled to have the lands conveyed 
to him, and the perſonal eſtate to his uſe. / 


| Anonymous, July 21, 1753. 
E XCEPTIONS by the repreſentative of Mrs, Guidot to 
LL, the Maſter's Report for not allowing intereſt for arrears of 


her jointure, | 


Caſe 226, 
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nee u. | offer to — a widow Waben uns the plaintiff is intitled o have 
: — the diſcovery, by the anſwer upon that offer, but hy the — 7 
"1 .nidiſcover. b for ſuppoſe the plaintiff claims to; be tenant. in tail, and: offers to 
. confirm the I 5 jointure upon diſcovery ref heè deed, 
tl by that offer * the 


done ® 2nd dies, his iſſue; in tail would not be: boun 
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(0228 e ground, upon which, the court. does it againſt-cheiheir of 
,mortgagor,, is, becauſe otherwiſe. there! Would be a.cirovizyz- for 
i red Ago hi hands a. but if mortgager in hi 
ers Not redemption: it: is another thing. Tbis 
t ag, N88 £2 zeit is held, that a prior mortgage 
ihſequent jadgment may tack. the judgment. 0 the 

| mortgage, ut. . prior Judgment creditor getting a ſubſe- 
„Went mortgage cannot do it, 2 the judgment is not 2 
ſpecifick 
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in wei Timed bord-Ohadceld Dick. 83 


pecifick lien u pon thoſe lands, that i is, he does not go on the 
(Gor he e to the eredit of the eſtate. As to tlje 
judgments,» which are prior to the deed bf truſt, the defen- 
1 Ara ought to have the benefit of them; and as to . Totatef 
dis cepatted due thereon is inti tled to à priority to the creditors” 
undder the deed of truſt: but the bond cannot betacked, the bond 


is a charge upon the aſſets, and the court never does it againſt 


cred itors. 
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| () N the marriage of Lord Noſe Powlet with Wabella,'d * ths had 
ter of Lord Thanet, in 1731 it was agreed between them, feme. 

that whenever a ſum of money, which ſhe expected upon the A wife i 


death-of the Ducheſs of Montague, ſhould come to her, it ſhould _ 


clai h 
sbactor her ſeparate uſe, and ſhould be paid to. truſtees for that — 2 Bos 


pürpoſe. Accordingly on the death of the Ducheſs in . PIG. 


he um which was unaſcertained before, amounting to 23,000 . —— truſtee 


„Was aced out at intereſt on ſecurities to her ſeparate uſe. In bad called in. 


433 She huſpand and wife call in this money, which was out on — — 


h 
two feveral-anortgages, and - thereupon together with the truſtee yrs. abs and 


they execute two deeds; in which they recite the ſeveral facts rae -w 
and agreements, that the money was placed out on ſuch mort- — N 
gage, and that it was declared to be in truſtees for the ſeparate veral aQts of 


uſe of the wife ſubje& to her direction and appointment durin 1 


coverture, but without any particulat᷑ forms preſcribed in which — l, ee, AAP 


wife Had a to-receive this money to their own uſe, and to 
diſcharge the truſtees from any future! truſt concerning the | 
and imonfßdebation tits ſum of money was paid tb the huſband * 
and wiſeibyand with the conſent and approbation of the truſtees. . 
10 Thinfwrahghs' were vr balim alike in both deeds as to'both 'mbtt-. .. - 
gages;;>and! the money is thefeupon ſo paid. It was received by 
1 Nuſtau, and when afterward placed out 00d b) fi WD 
ds in dus name alone, and the intereſt Was received by n- h wy 
til his death in 1741 ; from which time ſhe as to this ſum ated 
in his name and merely as his executrix, giving receipts ſor in- 
tereſt as ſuch, and entering an account in the ſame book her 
huſband did, and mixed it with his eitate. In 174 ſhe inter- 
nmurtied with Mr. Deiava /; upon which a ſhort miniite was taken 
between themſelves without 15 other aſſiſtance, which Was, af- 
ef K+ e explained by articles, whereby after taking gut 
d much as it was agreed Mr. Delaval ſhould have, all the refi- 
da es der money, hich ſhe was intitled to or pofſeſſed of at 
"the-tayiof her marriage, ſhould be to her ſole and ſeparate. uſe. 


Ih 7% 0: 0: they. 1 afterward" came dane Ba ; And 
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Adti29gt : 


ſhe ſhould execute that appointment; and that the "56, bad 


eſtate. of F 1600 N. — er adit | qv 
remaining e f Lord b 
the Neat 


furplus of the ſaid perſonal eſtate 


ich 1 the | 

was to be divided weet them Fand further thi” Lady Habells 
had poſſeſſed herſelf of all che perſonal eſtate in the ſchedule! an- 
perſonal ef... 
fps Paier and of what it conſiſted at the time 
3 eſtate was divided into moieties; one 


nexel* but that no diſtribution had been made: 
citals came the ſchedule, irititled'an-account of the 
tate of Lord 

of his ; deceaſe. * 
of Which by the off font and direction of Mr. Delaua/ and) bib. 
Lady was "en fs truſtees for Miſs Pawler and paid accofdin gly. 

| There was added to the deed a' Memorandum, they any . 
defects, that may afterward appear of the above elne uf Lord 
Naſſau le, are to be ee For jor fre een. 
| e rectified. amm ans 
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A bill was brought 10 the name of Miſs Parole ALES 


in general to have an account of her father's perſonal eſtate, and 
certain legacies out of it, and a Hare of the reſidue thereof upon 


the events Which happened, and in particular to eſtabliſh it chat 


this 23,000/. was to be conſidered as part of her father s eſtate, 
and conſequently that ſhe was intitled to one moiety of it: for 
though this was originally truſt- money of the wife, yet ſſie ba- 
den, agreement diſcharged that truſt; and declared no other, it 
| became thenceforward the abſolute property of her huſband Lord 
Naſſau, and was always treated 
amounting to preſumptive evidence that ſhe intended, this ſhould 


go as part of his eſtate; and in a tranſaction between huſband. 


and wife the court goes farther by way of preſumption: than in 
other caſes, Powel v. Hankey, 2 Will. 82. fo as not to expect that 
exactneſs i in deeds between them as between firangers. 


Another bill was brought by Mr. Delavel and his wife, the 
end of which was alſo to have a general account of Lord Naſa's 
| perſonal eſtate : but that bill brought on a queſtion alſo as to this 
ſum of money, it being inſiſted that they were intitled to be re- 
lieved againſt ſeveral acts done by them, and in particular againſt 
the deed executed by both in 1750, by which that fam was ac- 
knowledged to be part of the perſonal eſtate of Lord Nafſau, where- 
as it was originally and continued to be ever ſince part of the oe 
rate eſtate of Lady Jabella, and therefore that acknowledgment 

was by miſtake, and it ought not to be fo confidered, but was 
claimed now to belong to Mr. Delaval. The court will not upon 


a PR of gift, admitted not to be ** ſtrip Lady 2 
| be 


and reeiting the; 5 


by chem as ſuch; all her acts 


— 


1 


in the Dimenef : Lord Cltaneellor Hs xpx tex. 


matriage Nis the duty of this court to rotect a feme covert 
l hers, and not 8 ſhe. inten- 
deck tot part with chat property. Tbis court follows with great 
jealou Me: ſuſpicion, the common law has of the power of a 
huſband — oY ay ey: ag to prevent ber affsction and 
obſechuscuſneſs, or her from operating to her prejudice. 
Heremheritance and dower muſt be barred n= — the 19 65 itſelf 
being her truſlee. Even as to CHs in action this court will pre- 
ſer yd her intereſt, though the huſband may reduce them into 
poſſeſſion, and though they will belong to him, if ſhe ſurvives. 
In goint⸗acts over her ſeparate eſtate the court will have the ſame 
jeaſphſp aas in the execution of a ra by a feme covert, in which 
if &ig&ufband joins it has been held void from the preſumption, 
that heats ſub pol ſſtate viri. Where any thing is given to the 
ſeperate uſe of a wife, though no intervention of truſtees, the 
hufbant as mo eſtabliſhed, though formerly doubted by Lord 
Croper) is often conſidered in this court as truſtee for the wife, 
becauſe it is to her ſeparate uſe. So in marriage-ſettlements if 
thelhuſband without interpoſition of truſtees covenants to preſerve 
mbney tosthe ſeparate uſe, of the wife, not ſubje& to his debts or 
© ts as agreements in conſideration of marriage muſt by 
that of: frauds be reduced into writing, this court will 80 
that att to be deſtroyed by an act of as high a nature; if there- 
foreithetwife afterward. receives and pays the money to the huſ- 
band, ufileſs there is ſome act in writing to diſcharge the cove- 
nantzHeawnl be ſtill conſidered as a truttee under that covenant. 
I thd derd in 1738 are no words diſcharging Lord Naſſau from 
th&Tovehatit; - it was only a perſonal diicharge of the truſtees, 
notiofithe'money: itſelf, from the truſt, being made merely for 
convenieher of the family to call in the money and place it on 
better ſdcurities 3 had it been intended to put an end to the truſt, 
that muſt have been expreſsly mentioned in the deed. When a 
truſtee attempts to diſcharge | himſelf of a truſt veſted in him, 
eſpecially a huſband in a caſe of a wife, every thing muſt be pre- 
ſumed ugainſt him; and the court has gone fo far as not to ſut- 
feria\witcieven to give up a ſeparate eſtate, which the acquired be- 
fore marriage, by any agreement between her and her huſband 
without-the-interpoſition of her friends and truſtees conſulted on 
the ſubject; as was held in Cowey v. Richardſon. Lady 1/abella's 
ſuffering Lord -Nafſau to act, as he did, might all ariſe from the 
confidence. between them, not meaning to part with her ſeparate 
property to give him power over it, but the managing and receiv- 
ing the income; for which, though he cannot now be called 
upon yet that does not ſhew, ſhe intended to veſt the principal 
in him The memorandum ſhews that deed to be executed on a 
miſtake; and ſets the whole at large. e 
Vol. II. | 8 G ret, Sena | 
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Bill by hu. 
band and wife name of huſhand and wife elaiming in her right is the bill of the 
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ks the only queſtion, to. ba; deter: ained on both theſe bills is 


ſum. is now. continuing to be; 
tate of. axe Tfabella, or was ſo at the death of Lord Naſſuu, for 
We ſole and ſeparate uſe, or whether by the ſubſequent facts. oe 
circum ſtances it is now to be conſidered part of the perſonal eſtate of 
Lo. Nas 2780 i Fhis queſtion, is proper firſt to be conſidered upon 
r..Delaval and his wife; fon though laſt filed, yet as 
8 45 to be, xelieved againſt, the deed in 19 50, executed by 
hy 


Fant naturally and in proper order brings on the queſtion 
in tlie place; becauſe if they have no right to be relieved againſt 


perſonal eſtate of Lord Naſſau, it muſt conſequently be ac- 
counted for, and ſtand as part of his perfonal.. eſtate. x Bec bill 
muſt be confidered as the bill of Mr. Delaval; for a bill filed in 


in her right is 


the bill of huſ- hythand. It is therefore i in great meaſure a queſtion of fact; and 


band. 


the merits will depend on the facts and the reſult. of them in Log 
of evidence. Before I conſider the particular circumſtances, I 
wall lay this down; that it is not to be determined; by any one, 
two, or three particular facts in the cauſe; for it may be admitted, 
that no one or two facts may be ſufficient to turn the ſcale of evi- 
dence: but the queſtion is upon the reſult of the whole, whether 
they do not conſtitute ſuch an accumulated, weight of evidence, 
as, is unſurmountable? I am of opinion, they do; and that 
there is not . ound to relieve Mr. Delaval and his wife 
upon their bill a the acts they haye done. It is proper to 
conſider under > pap heads the facts and circumfiances,. under 
which it depends. Fitſt thoſe during the life of Lord Naſ/au : 
fecondly thoſe which happened ſince Chis death and before Lady 
1/abella's ſecond marriage: next the acts done fince that marriage, 
and particularly the deed in 17 50. As to the firit, taking thoſe 
facts and circumſtances 
riage in 1731 agreed between them, that this money (then un- 
afcettained, Lady Jſabella having then no right) whatever it ſhould 
amount to, was to be to her ſeparate uſe, and conſequently would 
in conſideration of this court be her ſeparate property. They 


were defirous (for ſo I muſt take the tranſaction, from what they 


themſelves have declared) to call it in, and put an end to the truſt. 
The reſult, i is, that thoſe two deeds in 1738 import an agreement 
to receive this Jarge ſum, (the ſeparate property of the wife, and 
which ſhe might appoint, as ſhe pleaſed, by parol or not), to the 
uſe of the huſband and wife. That imports an alteration, of that 
uſe, and this by agreement under hands and ſeals of both, a for- 
mal Act. It is objected, this was the act of the huſband; that 
6; 1 | 


part of. the "uv | 


Ky 7 and their acknowiedgment of this fum's being part of 
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by ſteps, it was originally: upon the mar- 


this 
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na 


in the Ime ef Lo Chanedor Hagpwrers, 
This court is cautious of the property of wives; will examine 


her, and will not ſuffer to be concerned with huſband without in- 
tervention of truſtees. But here is the conſent of the truſtee, who 


was an executing party” Suppoſing the doctrine true, that a wife Whether wiſe 


is notte be'admitted "to dipole of her ſeparate property without 
dhe intervention of truſtees; (which I do not know to have been ſo 


without truſ- 
tee may diſ- 
poſe of her 


determined),” here is that aſſiſtance; which, it is inſiſted, the ſeparate pre- 


words can go, that truft to her ſeparate uſe, and declare no new 
truſt concerning it, but declare a'contrary uſe of it. After this 
nd act Was done during the life of Lord Naſſan by himſelf, or by 
Lady” Habeln (which is more material) admitting, claiming, or 
inſiſting, that this money or any part was for her ſeparate uſe. 
On the eontrary it was received by Lord Naſſau, placed out on 
mortgages in his name alone without any declaration of truſt, 
and all Acts of receiving intereſt &c. by him. They lived in the 
beſt Harmony; and therefore ſhe might naturally intend to mix 
their properties together without diſtinction or claim to her ſe- 
parate Ufe. ' The next head of facts and circumſtances are all of 
the fame kind, for ſhe ated in the fame manner, though ſhe had 
ſeveral '6pportunities'of conſidering this matter; and it is aſto- 
nifhing;,”.if ſhe had thought, ſhe had any ſeparate claim as to 
this, that for eleven years from the execution of the deeds in 
1758, to her marriage with Mr. Delaual, there is no one claim, 
inſtange or trace of any claim, or aſſertion on her part of this 
being” her ſeparate property or to her ſeparate uſe. Next 
d4s"to the third head, neither in the ſhort minute or in the ex- 
tory Articles is any notice taken of any ſuch claim as to this 
fum and though there are words in both, importing that there 
was 'fomiething'to her ſeparate uſe, there is nothing relative to 
this; and there were other ſums ſettled to her ſeparate uſe. The 
natule of this caſe weighs with me in my opinion, and turns the 
queſtion. From all the facts very ſtrong evidence ariſes of an 
uninterrupted intention of both parties to let this go in common 
as part of Lord Naf/au's eſtate. An objection was properly in- 
forced, that all this might ariſe merely from confidence, not 
meaning to part with her property to give Lord Naſſau a power 
over it, but to give him the managing and receiving the income, 
and that it is not ſtrong enough to prove, ſhe intended to veſt 
the principal in him. I think, it is ſtrong enough. I will ad- 
mit, for argument's fake, that theſe acts (though thus uniformly 
repeated and all with one tendency) are equivocal, and may tend 
one way or the other, that ſhe meant to give the property to her 
huſpand or only to truſt him with the management and receipt, 
and then the queſtion may be doubtful on theſe facts: who knew 
beſt, with what view and intent theſe acts were done? She her- 
ſelf, who was a party to all the tranſactions. This then * 

| the 


ougkt do Rave. Then they further agree to diſcharge, as far as Very. 


- CASE 85 Hognaband, Preecnined,., | 1 


the ſlrength of the deed i 1 of 99s haue been read to 
her; nor is the contrary pepe. e had oppprt e re. 

by given her to conſider, w becher this money WAS ; not. her The 
rate property, vis. in the eg and in the titſe as Well as Con- 
tents of the ſchedule ;\'yet ſhe, executrix of her hüſband, privy 
to all; and having this . and voluntarily executes this 
© deed without any ſort of Fa There i is no pretence of an 


* 


« 55 8 By I blfGion, fraud, or impotition, by any, one concerned for Mils 

pDuuler; for any evidence of that might be conſiderable. 110 
is no application from any other; it muſt therefore Proceed, froth 
what was the reſult of the tranſaction i in ber own mind. Ibe 


nimnemerandum, IL am of opinion, cannot be; carried ſo fat, as 5 
; 1 we ; contended; | Miſtakes in computation or errors in ſums of ir One 
of «+ ba it might be natural to ſet. right; but it cannot extend to rever 
ck and ſet at large every thing done: : it can amount only to a gefietal 
20 90 3  fubſcription. to an account, errors excepted. Whatever "b&'the 
weight of it, it cannot extend to ſuch a queſtion of right, de- 
pending on ſuch a great weight of evidence, in the knowledge 
Lady 1ſabella herſelf, and ſo leave it open to her to reverſe At theſe 
acts upon ſuch a ſubſcription: it is impoſſible therefore that his, 
who beſt knew with what view all hel: acts, ſup poſit eben 
uivocal, were done, could by miſtake let it 521 1755 7 


| 22 Gath facts and acquieſcence : but facts and dah. e 1 65 
ng to determine prove e and NN 820 1 Gor 


will We 


55 un⸗ 


= buſband's/ tpoh her firiet Hi 4 would be 65 wi to one clear "thi of it; 
. will; es Fehn lee being reatonable and the family in ſtrict harmony, deffres 
2 thers- to have no more, than what is left her by her huſband, and that 


b 
n the reſt ſhould, go among the children, has made up accounts and 


aſted on that: foot for ſeveral years; and, if ſhe was not exccu- 
trix, has let the money be applied by the executors of the huſ- 
24 : band,,and claimed no more; and happens afterward to marry a 
ſecond huſband; who in her right, or perhaps her executors after 
death, inſiſt all this was wrong, that the widow was intitled to 
2 and has not executed any releafe or parted with her 
rights and therefore, ſuppoſe ſhe miſtook her right, ſhall have 2 
clear third, one other third as the orphanage part, and the other 
as the teſtamentary part : the court never has ſuffered that, but 
Aways ſaid, that the manner of acting and acquieſcing ſhews her 
-// antent, which ſhall. bind and conclude, ſo that no account thall 
be afterward. .. Several decrees have been founded upon that, and 
thoſe caſes I take to be a very material precedent to the preſent; 
for this is of that kind: it is taking equivocal acts (I Teak upon 

5 - that foot now) by one handle firſt, by another afterward.” 29 
n 1 po ſe 
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int, "It e be the —＋ 462 05 1725, andi is | ; 
10 Io, i bort Would net Fern 1 wit 70 Ailpele of TOR ſepa- termined, that 
;property to her Kuban, whe bythe truſt is excluded: from Emmy not 


10 e Wieh n ente e Wab"by her judicial confent im-thils pane pro., 
court, "or by intervention of friends or truſtees! There is no de- perty to buſ⸗ 
a ae of that in this court, that I can find. Several In- 3 
T anc 7725 been, where' wives by acts in Pais have parted with couct or inter- 


| 1050 operty to huſbands ; ard; where there has been no <<fion of 
n 


ole | 


1055 
e on, it his taken place: and there are ſeperdl l ö doe by 


W ierein Wives coneurred*to pledge part of their ſepa- at act in pats 
for adebt of the Hufband as 4 ſeoutity ; tlie court ebe me- 
id, that ſecurity ſhould not take place, but held it ſition — 

+ 95 ledge indeed and that the huſband ſniould exone- N 

id hich theys, chat rule has Been laid down too generally. bd deb. 

10 4 that the court even as to perſonal property will not give buſband to ex- 

ie huſband without the wife's" own confent in court: onerate. 

| bon oF that 15 that the court will make a decree where 

h : and id wife a parties, where the wife has a proper ſet - Money de- 

| 1 % Pay fo che hüfband and wife“: for then, i che haſ- band ad wie 
| 175 not receive it in, it ſarvives' to the wife, juſt as they where a pro. 
ns deed in 173 38 to receive to their own uſe : but where perſerilement; | 

IN; Bas not had a ſufficient ſettlement, the court will not; *** 

10 Etc 1s, becauſe all ſuits of defences in this court by huſband 2a 

and wif e Jointly, where there is no appearance by guardian for the 
wife, are con dered as ſuits and defences of the hufband, and 

| therefore will not” ſuffer the money to be paid to the huſband on 

the pra yer of his' counſel,” becati{e the court knows, thoſe in- 
RenGions to counſel come from the huſband, who has the power 
of the ſuit and defence, and therefore the court expects the wife 

Mould attend in court and give conſent. But no certain rule is 

lad: down, that huſband' and wife livi ng together on proper 

terms as they ou cht, and the wife giving p any part of kerl re. 
parate eſtate to the huſband without compulſion, fraud, dolus ma- 

Ius, Or ill act by the huſband, this court has ſaid, it ſhould not 

take place; If indeed the circumſtances required by the truſt, 
be 5 * the act is to be done, have not been purſued, the court 

„it hould not take place; but Here are no particulars 

bes to the manner of doing it. In Cowey v. Richardſon the 
was by the executor of a wife againft the executor of her 

0 m2 & have the benefit of a bond executed by * the huſ- 

Hand befbre marriage to a truſtee for the intended wife; the con- 
dition of Which bond was to permit the wife to diſpoſe by will 
Var. II. 5 8 H of 
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her, and threw: it: into tlie 

5 Lt before they Were burned. 
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7 and told him, Hat her 
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fion. or agalſiſt hat -cohſerits! 
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the dbligee by,obligee.it.would not) and thetefore! the! 
1 1 executor. of wife qught, WR: oration 
fee efit out of the 5 the ſecond] huſband : but 0 
LOW Ig plicable that i is to.t preſent;caſe.. Here was a bond fur 
ble conſideration by the huſband to permit his wife 1d dif" 

| pee this wall ſum; the huſband, appęating uneaſ o upqn a 
pretended ſtory, the willing to gratify him, ;and:teptocure 

and purchaſe her.peace, ſhews him the bond to convince him, ſhe 

had not. parted with it, gave it to: him,; and told him height 

do with it what be wou d. here is nethiag in this\to = 

that une intended to give up, any right. in it. He throws it into 

. tlie fte! ind" the retrieyes it. „The. ae, it was decreed 
| | upSrr kfz falindat on, that the ſhewed it was not her intention, 
and befide the bond lubſiſted in point of law. It was a ſudden, 
inſtantaneous act of the huſband, carrying the act beyond what 

the wife ſaid or imported. That cannot be applied to a caſe, in 

> 2;Which Tas theſe acts Habe been done for ſo many years a 80 
1 ictio d hen the original act to deſtroy the truùſf d 

with Fat 8 f 5 OE Ry had the legal =o ins this“ 
1 Tt "ef roys that, upon which that decree is * 


in — — bh leg. . 
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—odeplicableitoidhis/ for it 4 

cightcand''muchy' thote''fo Fa "this; 
can! be icomtended''for;' is, that th e de 55 are. equiy C3 
Tkcoefords yponithe whole together Tae PR c nyt Elrcty 
ſtanoeslbefote the:deed in 17 500 are Kong enn t 5 ittipg 

thermo equivocal (for! khat I grea rely on) 15 0 ella 775 
had was her own intent in al 77 acts „ and. x4 miſe 
taken ds tocher rig hit or not having ris ght to this N ** 4 —. 
fore altere is ad reund to relieve a 790 thoſe acts, Another 
donſillerhti on very material is, hat this f is the bill of Mr. Deer 


uallig It might have 'been ſomething f a different queſtion, if 
the. bilſthad:beeh ah re Labello herſelf, or by her Prochein Amy 
chiming her ſep : not that i would turn the quu(- 
tion; „ Wee bi vhs baba and Wife jointl) claiming i in right 
ofthe wife is te act of the Hufband, 201 he claim is by the 


—.— though in right of the wife, though ſhe jained for con- 
| : ©onfider what would'be the conſequence of giving re- 


horny oo impoſſible to conceive, fuppoſing Lady, Jabella miſtaken. 
what! ſhel did; that he meant to give Mr. Delaval ſo large a 


— without mentioning it. Is he then to be taken in this court 
Miss et, blit againſt her to have a. right ky 
. 


tha f under an ef teetera? If the court was to o en, 


„ Rcbd this deed, and declare this to be part 


CO eftats' of Lady Vabella, they muſt decree this con- 

tray bia dhe intent of — the i This bill therefore: 
maſh be difmiſſed, and in aeg the account under the other 
bilbIgleclare;' that this ſum ought to be conſidered as LAKE _ - 

perſomalqeſtate of Lord aſs; © Pe Are wh 1g{3rug bas 
5c{} id Sonivnc > OJ ud | A beg 
dg Nero The caſe of Mrs. 15 had been nach Ee Fol: 
— Aſtley; March' 1748, whom His Lordſhip held to ratify, a 
01:11 zettlement, made previous to her marriage, a and when; an 
b9512nfanr; by her receiving after coming of age for a Wage 
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JB T4:TLON: by Mr. Gardner and his wife that her 1 bs 
Lane; to about 3,00. thouk 1 be, paid. to him 
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out bf court, the wie preſbnt in coutt conſeintirig, and) def t 
to have it fo as thoſtadvantageats'td Mende 915% vt troy, 3 
c 1 tutti bas : f Jong 55 el to bei after b 8 
Wiſe's money - On he hrltardiige'lofithe f. tioners in 1 y Application 
nor Pain - Was t made to the tourt t6'take car of this wofe money, and that the 
her conſent in huſthand ſh6uld make a proper ſettlement; for which it was direc- 
court, though teh gt to the Maſter 3 before whom propoſals were given ih and 
and « props. figned botti'by huſband and wife, by Fhieh he was to ſettle an 
fat to ſettle. elite in Jamdicu in ſtriet ſetrlement: but, before it was abſd. 
Dr on, they went to Jumuitu, where” they ſtaid fix 

and nov pteferred this petition; there being no childreh 

1 and inſiſted on not being bound by the propoſal; the 
wife ſaying ſie would be contented wih her dower 1/1 
a WET 91 a e $164 dit a i 61 ent n in 04 I 1716 
Tord Chantellot would not grant it. Thowgh the wife might 
up her intereſt in this money, if the- 5 yet nobody 
cout conſt for the children, which may bs: ' propoſal was 
binding; atid if the huſbanid had died before he —— 2 and 
left children, under theſe articles there Would be à right to have 
it carried into execution: and the court has laid h61d' of a cir- 
cumſtance, much leſs ſtrong than ſo formal an agreement ab this 
wats w refuſo what i is now defired. 
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Caſe 231. Witfon e keen, a 50% 755. 1 f - 

Y e money was to be hid out in land, and anti laid 

3.4 3 out to be veſted in South-Sea annuities, the 8 00 in 
Hee 9 laid out in the ſame way as the rent t of the Tand would. ſon, w 

| - opt land, to go would be tenant for life IF laid out In Iand, dies — the middle 5 

A, the fame 3 er. On petition the queſtion was, whether: there ſhould 


Tenantfor life 2 


1 


a+ > oh R_— OT - 


dying in mid he an apporffonment berweets the e of the tenant for 
dls of & quar- life and the remainder man? e ne 307 10 e onen 

ter, no ap- rc — _ et ©, 
portionment - | 1 88 


of the intereſt. - That there mould was cited Sid fer l | 
aro Fetter E a caſe where it was done by Sit Joſe 


. 


on' Petition 

by the adminiftratrix of Jobn Hut, ſon of che Chief Juice, Legen 

the remainder man, where the reſidue of the Chief” "Fiftite's per- 

fonal eſtate was to be laid out in land, — dati e nes in 
, . theſe annuities to go in the fame Way. + nt = Un 

. AN. i 1 


Loxp CHANCELLOR. 
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1 1 am ſur l at that precedent, 4 3 . of it, where⸗ 
ever Mr. Hikes got it; 1450 ſappoſe it was fome compre 
and by conſent. Several Aaftantss muſt have happened betw. 

the tenant for life and remainder man; yet Inever heard of ln 

4 a rule 


phi ehh 


„ W W is 


1 


wia teten Ahitaktcits that theſe, divide nds go to the perſon, 


to whom they were due at the time. The, truſt. i to be laid out 

in land; what kind of land I cannot tell; and muſt preſume it 

would befland, on which theſe would be the rent - days of pay- - :- 
ment.: Net to determine ſo 1 muſt, determine, whether upon . 
making ſuch a ſettlement, under articles (the, cour t always direc- 

ting all uſual powers in directing a ſettlement in purſuance of ar- 

ticles to be made) here would not be a power to make leaſes, * 
Therefore as I muſt make preſumptions in order to make this 

Aalogy between land and money, I, muſt lay the analogy out of 

che cat. The queſtion then is, whether this is to be conſidered 

au the intereſt of money? Where literally ſo, intereſt is ſup- 

poſed to grow due from day to day to be ſure; and the perſon in- 

titled to the produce is intitled to it to the laſt hour of the day: 

but that is never held, that I know of, upon the dividends w 
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Stuth<Sea annuities. and all annuities of that kind. I do not 
know what authority there is for it; and this happens fo fre- 
quently, that it muſt be known in practice; as to which I will 
conſult the aecountant general, and conſider of it. It would be 
dangerous to make a precedent contrary to the general practice, 
which, whatever it is, ought, to be broke in upon. 


We next day the accountant general ſaid, it was not the prac- 7 
tice with them to make a diviſion of the intereſt; and that this 
was determined by His Lordſhip in the caſe of Lord Leicefter in 


A 
1744. | 
vial fun bas bot ee 2 g 
gend en ase { 
ow. nohgq <5 IT 


Ide not remember that caſe or any other of the ſame nature. 
When the money is laid, it is purchaſed with the dividends per- 
 Saps:pearly;due- at that time; tenant for-life immediately draws . 
ſo much out of the dividends, and if afterward he were to doo 3 
the ſame he would draw at both ends. But beſide, intereſt on e ee. 2 9 
a mortgage becomes due from day to day} mortgagee may call . oo PL £4. a8 
in;his money, when he will; and then the intereſt muſt be com- a... ca Wa <5 Þ 
puted up to the day becauſe no particular time is fixed: but by . 
act of parliament the dividends on theſe annuities are made pay- 
able on certain days like rent: therefore it is like rent, and diſ- 

tinguiſhable from intereſt of money. | 


_ 


Ex Parte Northleigh, Fuly 30, 1756. Caſe 2 32. 
JE "ITION by committee of a lunatick to have the bond Tun'tick, 


F Ne * The bond de- 
delivered up, and 


a leſs ſecurity given. 8 4 livered up, 
| a eee oþ : 3 and leſs ſecu- 
- # Ta Ee L2rp *. 


T c. hy 4 ** 


Th N 1 7 . * 
1 4 V.o L. II. 
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Caſe 2 233. guisd bug Bax Parte Pereira, July 30, 1 17856. to, dane 
e ny slk Sd no gui 1941 10. Sf oc 8901 wet (T1477 VO badicnicmn 
Tce 0 P E TITION by, 4:committee of a lunatick to have a bond 

delivered up- and to change the ene 150 giving à greater, 
938 en t $£549161 Slodw S 1 Htw 1ag7) £3101 & 2611.00W ,blid; 
* Lord Cbancellun ſaid, though it bad aw: rae of :benefir th 
ecbon giving the Junatick's eſtate, and though he would grant this, yet he gave 
greater bat notice, that he would not encourage applications of ;this | kind, 

5 ea 
oouraged, as as they might be of dangerous conſequence; for ſuppoſe the bond 
3 recovers. delivered up, and there l to be a concealment of any part 
8 3 the eſtate; on taking the account, if the linatick aftetwardire- 


d conceal- -Oyered,;. be/couldihave.no remedy: for that for the time paſt, and 
ment. thoſe accounts enn are very ſuperficially taken, and cannot 
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2 a my N. 2 ' commiſtion of bankrupt che claim of the petitionei 
ſpecifick lien L was, as they acted as far Far) the purchaſe of ibo 


on the goods paid, the wole nN N n A Ame 
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30 | 
Notes taken In ſuch caſe the court has followed the Upcaifick ddt. ca 
Agric of ja factor or partnerſhip. to attain at juſtice; and even 
followed, where a note is taken by the bankrupt for the money, chey fol- 
— lowed that note; as was determined in C. B. in caſe of a ſale by 
3 " a:faRor; and no partnerſhip, Who laid out his money in purchaſe 
1754. ” ofngpods ſent them to his correſpondent: in England, and drew a 
bdill of exchange; the have come to the hands of the cor- 
reſpondent here, who has broke; the bill of exchange ſent back 
proteſted, and the goods here at the time. It has been held to be 
obs oP ſpecifick lien on thoſe goods, and not ſuffered to go for other 
wn debts until the price for them was paid. That held in ſeveral 
bas Raſen; and latel) by me in Crugar v. Mile. Let it be as J 


— therefore-according tu the prayer of the N duc 


n mmol 


to 
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in theTime!of] Lord Ohuncellof Hirtwicks. 675 
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Ex Parte Macklin, Jul 34, 1 1255 he clſe 23 5. 
ror ngtg off oitsgilqge NOX) Tis 7549 | 111 
ETI I TION on the part of Mas: Macklin to be let It as | a Barkrupes, 
creditor on the eſtate of her father, become bankrupt, for the Fecher te- 


| ceives his 
| money he received from the managers =; the thea:res on her ac- child's carne 


count, offering an ajlowance\ theteout for living With and being ings while 
maintained by him during the time of her Bong on the ſtage ; lens with 
© 


thatithe-court-is ſo far from giving the father all (earnings t nam pref 


abild as ngt to ſuffer a father to be eaſed of the maintenance of la topt; the 
child, who has a fortune, but will let the whole intereſt accumu- ON 


agreement 

lieg andi tlie father: muta the nne ee unable" 10 do to, 0. da dœiited a 
5 18 * 198 3400 creditor for a 

"eg 20 TOY, at | 7 FCC porticuler ſum 
kalk ease nen. r ; Lge to avoid an 
baod add 910qquti 16! | 10 20 511J. GA ; 
11:4 am under ſorne difficulty for! the abe of the bets for 328 
lay doun ſuch 
is we, that the queſtion is the ſame now, us it would have been a rule. 


between the daughter and the father, if he had not been a bank 
ropt;abd.cauld/anſwer. to an action for himſelfi; whether aſtet all 722 
this tranſaction the daughter could in an action bave recovered 
againſt the father all this money as money had and received to her 
uſe? It may be dangerous in London to lay it down as a general 
rule, that if a father having ſeveral children, 'who. earn money, 
which- he receives, becomes bankrupt, every child can come and 
elaimi his debt for that money bad and received, while they ſived 
together oand were part of his family: that might have a very dau- 
gerous nonſequence. A father frequently ſends out his ſon to work 

as journeyman, and his earnings are taken to be the father's. Here 
the father, mother, and daughter were all actors; and lived toge- 
ther; the father received the whole. It is extraordinary to ſay, 
that after a length of time this ſhall be all called back becauſe of 


ad actiot bankruptcy. Iwill refer it therefore to the commiſſioners 7 
to inqbite, bow much the father received to the child's uſe, unleſs 3 et 
alto ſo auch as was a covenant with the eie; herſelf, 2 c 0 ola 
Ic ik s Io 9152 5 7 3 
But aq anoid the exgcnce of an account it was agreed, that the l ann 


— be admitted as a creditor for a nde ſum; 
neee to be made for maintenance. 2 10 Hd 
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bbc «Garforth eat. Bradley, 08. 25, 785.7 095 ca 236. 
IS ai las 7 [i 2349D 
&) the marriage between Jobn Bradley and:Olrue daughter of Baron and 
eme 


Elizabeth Garfarth a ſettlement was made in conſideration of geitſement in 
the marriage, and as well the preſent fortune and 2 of the ſaid conſideration 


have as the covenants therein after contained to be performed, and es 


for preſent for- 


656 © CASES Argued and Determined 


tune, and for ſettling a competent jointure on the ſaid Olave. One of the 

| ſubſequent covenants, which after ward followed, was with Elizabeth the mo- 
22 ther; that ſhe would pay to the huſband 2000. as an addition to the 
chat the mo- divghter's fortune. The other. covenant was with the truſtees of 
* * the wife; that the mother would for the confideration' aforeſaid in 
wie or any her liſe or by laſt will give, deviſe, or bequeath, to the ſaid Olave, 
child equal ts her executors: or adminiſtrators, or ſome child or children of the 
NES” ſaid Olave, money or lands equal to what the ſaid Elizubeth ſhould 
reſt, The give to her other children. The mother by will left Olave a lega- 
mather leaves cy, and made her executrix. Part of the reſidue alſo of the mo- 
Th ther's eſtate came to Olave by the death of the legatee thereof in 
part of the life of the 'teſtatrix. John Bradley aſſigns over all theſe ſums of 
reſidue comes money, with a proviſo at the end of the aſſignment, that at his re. 


3 2 "queſt the aſſignee ſhould reaſſign all thoſe ſums. The wife ſurvived 
band; what he the huſband, and died. 4 ha 
bad nat re- 7 | N | 

duced into. 


goes The queſtion now upon exception to the Maſter's report and 
3 her _ conſequential directions was between the plaintiffs repreſentatives of 
co the wife and defendant's repreſentatives of the huſband, whether or 


ſurvivor, n | 8 
to blog were nb by the huſband's dying in life of the wife the ſurplus of her 
being no con. eſtate (whatever it was) that aroſe either by the bequeſt in the will 


ct "= | ”- " ' : P | 
him * 22 or by the accidental inteſtacy on the death of one reſiduary legatee 


right, in life of teſtatrix, ſurvived to the wife or belonged to the: huſ- 
band ? * * 4 | FEW RTE! 2996097 ae 01 9553394915 


>. | P |; * 3% NEV 3EofOMNISTOG 0181 1 590 
For © defendants it was infiſted, the huſband was intitled by his 
marriage-ſettlement as a purchaſer, to Whatever came tot his wiſe 
by her mother. Squib v. Wynne, 1 Will. 378. perſonal goods be: 
longing to the wife are abſolutely the huſband's, whether he ſurvives 
Her or not. n EOS DIE ach niownd 
enn e „Hanh 2 band St 16 big 
Fur plointiffs. Lifter v. Lifter, 2 Ver. 68. and Cleland v. Ct. 
land, P. C. 65. unleſs an expreſs agreement by the wife that the 
hnſband ſhould have the thing, and giving up her contingent right 
by ſurvivorſhip, a general ſettlement on the marriage without ſuch 
agreement will not do. Theſe choſes in action were not diſpoſed of 
by the aſſignment; and all this, which was not recovered, goes to 
repueſentatives of the wife. Ty" og 8 1950 
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"Lord CHANCELLOR. 


Wife's % This queſtion will depend entirely on the conſtruction of the 
3 8 marriage. ſettlement and the covenants therein; for as to the general 
if huſband queſtion it would certainly ſurvive to the wife, if nothing by way 
reduces not Of contract altered the caſe; for wherever a choſe in action comes 


by dag n t the wi fe, whether veſting before or after the marriage, if the 


his own name huſband dies in life of the wife, it will ſurvive to the wife; with 
J | . | 


this 


in thb Time bi Ghanedlor Hawpwicrs, 69% 


ku dinincton that in ta thaſe which come. during. the coverture, 
the huſtland may för them being the action in his own; name, may 
dualgrwe e dhe ntereſt. of the wife; and that recovery in his own. 
nume i e ual to teducing into poſſeſſion. In Alſeyn 36. in cafe of 
a\bob@'tohuſband and! wife during coverture, huſband might main- 
tain an action on the bond in his π]ã n ame alone, and have judg- 
ment in his own name alone, and that that was a diſagreeing to his 
wiſels imtereſt, and it ſhould not ſurviye to her, but go to His repre- 
ſentatiues: whereas'1f he had brought the action in the name of 
pienſelſ und wife, the judgment would be, that both ſhould reco- 
ver: und then the ſurviving wife, and not the executor of the huſ- 
bande hould bring the ſcare facias on the judgment; and the ſame 
is held in ſeveral other books. The caſe in 2 Lov. 107... is ſome- 
what / different; for there it is ſaid, the huſband ought to bring the 
action in the names of both: but in other books the buſband has 
an election. But that queſtion is out of the caſe here; it depends 
am the ſettlement. It is true, that if a man marties, and in conſi- 
deratiom of that marriage makes a ſettlement upon the wife by way 
of Jointure, and in conſideration of ſuch portion as ſhe is ot 
may be intitled to, if any thing comes afterward during the 
covertute to the wife, he is conſidered as a purchaſer of it, 
and ſmalb take it. If on the other hand the ſettlement on the 
wite is da confideration of her preſent portion or fortune, without 
reference to what comes afterward, and the huſband does not re- 
duce it into poſſeſſion, it will ſurvive to the wife in equity as well 
as\byitherete' of law; and that, which is laid down in Packer v. 
Windbamp P. G. 412. is right: but this is a particular caſe, and the 
ſetileinent very particular. Phe conſideration is not barely the mar- 
nage and preſent portion, but further alſo the covenants contained 
therein, If the additional 200/. in the firſt covenant had not been 
paid at the hufband's death, his executors would be intitled thereto, 
The other covenant is very particular, and differs from the former 
us to the covenantees as well as to the perſons to whom to be left. 
Here it is not only to the wife, but alſo to any child of the mar- 
riage How then can I ſay, that by this covenant the huſband is 
a purchaſer? The mother might have leſt it to the ſeparate uſe of 
the wife or to any children of the marriage; which would have 
been a performance of the covenant ; ſo that it is not a covenant 
inſerted for benefit of the huſband, but of the daughter and iſſue of 
the marriage, As then ſhe might have leſt it in this manner, and 
has left part to her daughter, and the other part has come to her by 
accident, and no contract to give the huſband a certain right in this 
at all, it muſt be conſidered on the foot of a general legacy to the 
wife abſtracted from the contract, not ſuch as the huſband would 
be intitled to in all events by way of contract: but ſuch as muſt go 
by the general rules of law and equity by ſurvivorſhip-; according te 
Von.. | 8 K Which 


a . 4 _ - - ut * wr. _ a : . — IF 
* * 82 « 2 2 E * — » 9 — — 4 4 . Win be 
wa 34 1 A. - you 7 Is — 2 2 — 8 5 . - L - — — — X , 
— — 4 hn. — << - 4 7 — — rg 


— © > — - 
— * by N * 2 2 
6s — IE ERC 
=” 


— 


AA 3 AS — - So — - 5 
* _— — ie vi * — 
* ' : 2 
* . . - l 
* © 
— 


— eaten tp —_— 
- 


Tatereſt on ul do.not "WO that the court "Tos ever t<lodet this Here is 


ſtopt but on 


proper tender Open account on the other, quite a diſtinct thing and ſeparate from 


dedui upon amount to; if therefore it is held, that upon propoſals being made 
oben acconn® to the mortgagee to deduct, intereſt ſhould ſtop from ſuch time, that 


on the other 


1 what the huſband reduced into begehen, will go to his 
executors; the reſt will ſurvive to the wife. Next as to the 
aſſignment by the huſband he might undoubtedly have received in 
this money, if he thought fit; 2 have releaſed it; or for valua. 
ble conſideration aſſigned to a creditor or purchaſer, which would 
be good according to a caſe before me: but this is the ſlighteſt caſe, 
that can be, for the court to ſay this, for the proviſo at the end is 
a plain declaration of truſt upon the face of it; ſo that it amounts to 
an aſſignment of a choſe in action, which in point of law paſſes no. 
thing and that to create a truſt for benefit of the huſband, Who 
ſubject to the wife's ſurvivorſhip was the original owner; which 
makes no alteration in this property. This part therefore not got 
in will ſurvive to che wes. 1 belong to her unn 


ane queſtion aroſe as to the ioteroſt dae upon a mortgage, 
the conſideration of which was reſerved by the decree; whether, as 
there was an open account againſt the mortgagee, and ſeveral ten- 
ders were made of the mortgage-money, intereſt ſhould ſtop from 
the time of ſuch ers. | | 
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mortgage vot certain mortgage for the payment of money due on one ſide, ara an 


and notice. the mortgage. Taking it for granted that upon the account tnare; 


Not upon 


propoſals to will be due, than the principal. and intereſt! of the mortgage will 


fide. would put mortgagees in a bad ſituation: and yet there may be ge- 
Nor colts. neral caſes, in which it may be wiſhed to come at it. But the 
rule is ſo ftrict, that, where a certain ſecurity is taken , bycmortga- 

Igees, their intereſt ſhall not ſtop but upon a proper tender and no- 
E rules if not obſerved, the court will not ſtop the in- 

Mortgagee tereſt; for he has a legal ſecurity for his money; may bring an 
may bring ejectment and bill for forecloſure at the ſame time, which the court 
8 will not prevent; it would be going a great way therefore 
* in this caſe to ſay, that the intereſt ſhould ſtop. But as he has 0 
intereſt on his mortgage to this time, he muſt anſwer inteteſt as 

to the money in his hands, which. will be due upon the ac- 

count. As to coſts, as I am of opinion, and am compelled thereto 

by the rules of the court, that the propoſals made ſhall not ſtop the 


iotereſt, I do not ſee, how 1. can refuſe colts to him. 


But as he mortgagee appeared to * been vexatious, an | altera- 
tion as to coſts Was made. | | 
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M Itthas bee often en that if a huſband ſurvives 
ahis wife, and does not take out adminiſtration, whoever 
n takes it out, will be a truſtee for bim, being the only 
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PO N a bill for ſpecifick performance of an agreement Purchaſer of 
for fale of copyhold lands in Corſbam in Wilts to the plain- . 
— 1 the defendant in court, the defendant inſiſted cept of ſur- 
upon doing it by letter of attorney and not otherwiſe, and that ey 5 . 
he was ready to do ſo. The plaintiff inſiſted upon his doing , pad 
it an perſon, and entered into proof, that the cuſtom of the manor 4 cuſtom, 
was, that whoever came to ſurrender, muſt, unleſs in ſpecial caſes of +> 


difabiliry; do it in perſon. By the decree at the Ro/ls a trial was not contrary 
directed ab to this cuſtom. to law. 


On appeal it was inſiſted for defendant, that this iſſue was impro- 
per; becauſe, if found for the plaintiff that by the cuſtom of this 
manor it cannot be by letter of attorney, it would be void in law. 
Suppofing it would be good in law, there is not ſufficient proof to 
direbti an iſſue to try the fact. There can be no ſuch cuſtom in 

of lav j for according to Cambe's caſe, 9 Co. 75. it is a general 
law through: all: copybolds, that a copyholder of inheritance may 
alien hy lurrender. If fo, it is incident to his property by the 
comtn on law, and them it is incident to the nature of it, that he 

don it by attorney; and therefore need not alledge a cuſtom 
forvity! Whatever act he can do by himſelf, he can do by attorney, 
as he mhy every act in Pais. The argument from inconvenience is 
very ſtrong; and it would be unreaſonable, that a copyholder of 
inheritance could not ſurrender but in perſon: it is locking up his 
property z as then it may not be parted with without great incon- 
venience and upon taking long journeys, It 1s unreaſonably reſtrain- 
ing that power, which is given not by cuſtom but the common 
law : but next if ſuch cuſtom could poſſibly be ſupported, the 
court would attend to the evidence, and ſee that it was ſtrongly: pro- 
ved) atherwiſe not ſend it to trial, agreeable to the preſent practice 
of the court of Exchequer as to a modus; ; which, though they for- Ante, 


merly ſent to be tried on an iſſue, bet ore they determined, whether ga 4 
it was good in point of law, is now varied. d vd oa. 1545. 
| + Chapman v. 


Smith, 17 July 1754. The — practice in Exechequer, of directing an iſſue as to a modus frſt, is 
Wow alered | but not in gi cale, Ante, Cart v. Ball, Eaſter 1747. 
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jus) has been very prudently — by that court. But I do not 
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1 am of apinion, there. is no . of the defendant's to 


vary this decree. I am in the caſe of a purchaſer of an eſtate, 


whom no court of; juſtice will compel to accept of ſuch purchaſe 
upon any doubtful 1 It is not a queſtion now, what kind of 
title a man may make in his family, but what kind of title a pur- 

chaſer is compelled to take: upon this queſtion, whether a good 
title can be made, the court in favour of the defendant hag directed 
an iſſue, that if this may be a good title to the plaintiff hy letter of 
attorney, he may accept of it; to which tuo object ions are taken, 
It is true, that the antient practice of the Exrbequer in disecting 
an iſſue firſt, before they determined it in point of law (which ptac- 
tice was founded on a ſpecious ground of law, that ex-:/adfo britur 


know, that in every caſe whatever they do this; that is, that in a 
doubtful queſtion, doubtful whether good in law or fact, I do not 
know, that they always determine the modus good ot not before 
the fact is tried : but it depends on circumſtances. But whats the 
objection? I incline to think, it might be fo as objected : but! 


Law of copy: cannot fay that, for the ico manors differ. All law of eopyholds 
$ Aries 

— general 
cuſtom: yet 


is often broke ſtances that general law is broke in 


ariſes from general cuſtom; as Lord Cate ſays. This general cuſtom 
of copyhold may be called the law of * land; yet in ſeveral in- 
© By the general cuſtom a 
ſurrender maſt be preſented in the next — but that is varied in 


ſeveral manors. So in ſome manors as to the numbet of days; as 
in a tenant right manor in a caſe which came out of the North; 


not withſtanding that may be perilous and inconvenient, yet the 
cuſtum of the manor! muſt prevail. A ſurrender by attorney cannot 
be out of court; for that would be. for an attorney to make an at- 
torney ; which, unleſs there is a ſpecial power in the letter of at- 
torney for that purpoſe, an attorney cannot do. But it is ſaid to be 
contrary to law: conſider, how all theſe things have ariſen; 
manner of acknowledging a fine. by commiſſion allowed formerly 
on the foundation of diſability, is contrary: to law now, the law not 
now requiring the difability to be thewn in the dedimas as formerly. 


I cannot ſay, there is not a manor, in which there is ſuch a cuſtom 


as this not requiring the diſability, In ſeveral manors there are un- 
reaſonable cuſtoms, though not ſo unreaſonable as that the law will 
ſet them aſide. It is too much therefore to ſay, that by law there 
cannot be ſuch a cuſtom, Then how does it ſtand: on the proof! 


F J cannot ſay in caſe of a purchaſer, that he ſhould be bound: but I 


go farther ſtill, and think this rather a direction in favour of the 
defendant, and that the plaintiff had much more reaſon to complain 


of it; * the vendor can without the leaſt inconvenience do that 
Act himſelf, and then there is no inſtance of the court's compelling 
; i ä 
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a perſon to take it by attorney. A purchaſer may be put under 
difficulties by this means; for the letter of attorney may be loſt ; 
and the 'patty is obliged to prove it and the execution of it: although 
I allow, that courts of law) would make ſtrong preſumptions in ſuch 
caſe; but Why ſhould a purchafer be put to that? A letter of at- 
torney may be revoked the next moment; that revocation may be 
notißed to the attorney without the purchaſer's knowing it, and 
then the conveyance would be void, and the purchaſer's only reme- 
dy would be by ſuit in equity. Sappoſe, the conveyance was to 
be made before a maſter under the direction of this court; and the 
. vendot ſaid, he would do it, but would do it by attorney, though 
living next door to the maſter, and in his power to do it himſelf; 
this court would not allow that; and if the vendor ſaid ſo to me, I 
would commit him for not doing it himſelf; for I would not com- 
pel a man to accept of a title under a letter of attorney; of which 
there is no inſtance unleſs a neceſſity appears for it. This there- 
fore is very unreaſonably complained of on the part of the defen- 
dant; conſequently the decree muſt ſtand, and the plaintiff have 
the depoſit. | | 

L168 .; b2!; | 
VNV. It being ſaid that a power by attorney is void, if the 
moRtu3 party appears himſelf, His Lordſhip denied that; for 
a though the power of a deputy ceaſes in preſence of the 
; (101192 principal, it is not ſo of a power of attorney; for a man 
ne may appear and act by attorney notwithſtanding he is 
pPreſent himſelf. | 199%, 
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Elliot verſus Jekyl, Mov. 8, 1755. - ' Caſe 238. 
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A : Freehold leaſe for three lives was granted to Eligabeth Elliot, Leaſe for three 


ber executors, adminiſtrators, and aſſigns. She for valuable lives to A. her 
| executors, &c. 


consideration makes an aſſignment of the premiſes, and all her A. .ggns all 
right, title, and intereſt in and to the ſame, to a truſtee to the uſe right to uſe of 
of her ſon Jabn Williams for and during the term of his natural B. for tie, 


life; and from and after his deceaſe to the uſe of his iflue lawfully n 


begotten; and for want of ſuch iſſue to the uſe of Elizabeth Elliot, 1 = — 
A wy . | | uch i 
ber executors and adminiſtrators, during the reſidue of the term. 5 uſe of ; 
! 10019 2; 11.8% | 6 | - executors, &c. 
Jobn Milliams died leaving a ſon and a daughter; the latter died ng whole 
oon after her father at fix years of age. | iſſue of B. 
slgog oi a | is! and iſſue 


he preſent queſtion was between the ſon and Alexander Elliot means chil- 


dren; and 


thexxecutor-and reſiduary legatee of Elizabeth Elliot, ' A's executor, 


$ You. II. 8 L | For who is a ſpe- 
* | | cial occupant 
| cannot claim 

againſt it. 
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way of truſt, not an uſe exocuted : there is no doubt of the rein- 
pant, not by deſcent; and though the heir or heir of 
petuity; and therefore it has been determined in Maſteneys v. Chap. 


pol, and Duke of Grafton v. Hanmer, 3 Will 267. that there might 


convey 


ration, if there is a blunder in expreſſton, contraty to thel agreement, 
11 will reQify it, as in a marriage ſettlement; and its being 


a: A8 8 Argued nd Dœwrkmübd . ft ; 

O banal 24 og ebiow 283 to Bots od nogqu 21 noiſtsn; | 
Fer plaintiff "the fin. 'TheiobjeQion made is) chat this is tg be 
com to the limitation of 4 fit ple by Adéed; in which ; * 
is not a word of limitation bat muſt be u Werd of (putctaſd; 7; 
conſequently the iſſue the-ſob;otmuft+ take for liſe only; dhd' then 
there muſt dee remainder: over co Elizaberb Elliot to take A he 
3 But there are ſeveral anſwers thereto! Firſt, Menu 
ent for valuable conſideration mentioned; for nich ae, il 
beth Elhot parts with this to thoſe uſes: next it is a Conveyance b by 


ing. She meant to part with; and John William meant to purchaſe, 
an eſtate for life to himſelf with general timitation'to his iffiic ib. 
definitely. The nature of this pt is" deſcendable? Freetivla,” 
and his heir takes it by deſcription and deſignation as perl de. 

[ 
takes it as ſpecial occupant, it is not like a fee fimple, i; bar 
all along upon the oecupancy; ſo would it be, if it was limit 
the heirs of the body. But as there cannot ben Common bee 
of ſuch eſtates, if they could not be barred, there would be à per- 


be ſuch a limitation of theſe leaſes, and conſequently it rniglit by 
deed br any common conveyance be aljened, though it Was to one 
and the heirs of his body. Suppo ſiog ther this was a Alrect legal 
ance to one for life and remainder to His iſſue, ft falls not 
within the rule of law, that one cannot take an inheritahee unleſs 
by the word heirs. There ate no technical words here, för this id 
a deſcription of the perſon to take by ſpecial occupancy,” not by de- 
ſcent. Who are the ſpecial o ts? Fitrſt Jobn Williams for 
life; next his iſſue indefinitely: there is no rule of law that it might 
not be ſo limited, fince according to thoſe caſes it may be diſpoſed 
of. The limitation over to Elizabeth Elliot can never happen, 
- while there is iſſue of his body: if then that cannot be barted, it 
is void in point of law. As it is an agreement for valuable confßde- 
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for valuable conſideration is a ground to come here to ſet it right. 
Beſicde it is in truſtees, and their truſt is executory; and they are to 
make an affignment of this leaſe purſuant to the ſenſe of the cburt; 
which muſt be in proper terms and in an apt manner. Upon any 
of theſe geounds the plaintiff, now the ot fon 15 uf map e 
i to baue this eſtate nn . : 
ane 7 7 181% 020 To: 
E Alizander Biker. This is'a a leaſe He? lives; and Ache a 
quently be limited for particulat eſtates. The ſtatute of _ extends 
to freeholds ;' and then there can be no reafon why obi Wrilians 
. be a 22 que truſt, and why not an uſe executed! The 
4 queſtion 


ec 


8 


in den ine cf Lord Chancellor Haxywioxs, , 663 


queſtion is upon the effect of the words ue, &c. A limitation to 

one and his iſſue "Tp never: in © deed create an eſtate of inheri- 

ranges This is £9) his iſſue as purchaſers, to ariſe as they ariſe; 

280 f äh mans daughters, it ſplits, as they atiſe. But what 

eſtate mut be taken, as the father took an eſtate for life? They 

togk eſtates as jointenants for life; for wherever a freehold without 

a particular; limitation is granted, the party takes only an eſtate for 

1 and there is no variation as to teaſes for lives or a deſcenda- 

ble frechold.: it is the contrary in a limitation of a term for years, 

by Which the whole is taken. Then according to Wild's caſe, 

2 Gand Taylor v. Sayer, Cr. El. vga. and Cook v. Cook, 2 Ver. 545. 

they take as jointenants and only for life, the limitation to the iſſue 

giving only eſtates to them as purchaſers, not including iſſue of - 

iſlue, collectively as has been argued. It ſtops in the firſt inſtance ; 

not is the; word iſue ever conſtrued ſo far, as the word heirs has 

been to have a double uſe. This being fa in point of law, neither 

will the; nature of the eſtate, a limitation for three lives, make any 

difference. An eſtate pour auter vie, limited to one and his heirs, 

may be given to another for life, and, if it. determines during the 

life Four auter vie, ſhall revert to the donor. The ſecond branch of 

this limitation ſhould have no more power over it, than the fiſt : it is 

not abſolutely veſted in the ſon any more than in the father. Unleſs 

the word iſue ex ui termini included in igſinitum col lectively, (which 

has hot hen the conſtruction of law), it ſignifies no more, than if, 

haying three ſons, they were called by their names. According to 

what. is now inſiſted upon, if the plaintiff died, his executor or ad- 

miniſtrator would be intitled to the whole abſolutely contrary to 

intent, for, a power of reverter was intended to herſelf : nor will 

a cpurt of equity in this caſe go farther than the ſtrict law. 

zelgim 21 16 n en | 
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iT jam atisßed upon the conſtruction of this deed ; which con-: Words con- 

ſtruction I muſt make; and that ſuch as is agreeable to the inten- out 

tion of the parties and nature of the eſtate. The firſt conſideration WE: the 

is, that thus is a deed of purchaſe. The principle, I ſhall go upon eſate. 

in the conſtruction, is, that words in deeds or wills receive a dif- 

ferent. conſtruction according to the nature of the eſtates, to which 

they gte applied. It is therefore held in Forth v. Chapman, (1 Will, 

66g. and ſeveral other caſes in this court, that the ſame words, that 

would create a limitation of eſtates or introductory of limitation of 

eſtates, if applied to real receive one conſtruction, but when in a 

will or deed relating to perſonal eſtate receive another, wt res magis 

valeat, and that the intent may take place. Here is an aſſignment 

by, way of; purchaſe of an eſtate, which is a term for three lives, - 

dot created originally as a deſcendable frechold to go to the heir as 

Apecial accupant, but to the leſſee, her executors, adminiſtrators, 
e 2 and 
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and aſſigns; ſo that the executor of the firſt Jefſee mult take this 
as ſpecial occupant undet the fimftatien: bot AMI" weh 45 would be 
undoubtedly in the power” of "the firſt leſſee, whoſe" repreſentative 
that executor is, to deveſt him of every thing, which be muſt take 
as her executor: that is the nature of the eſtate. Then whit is 
the aſſignment? and the queſtion thereupon is, who took by virtue 

of the deſcription of Joby Williams's iſſue, and next what eſtate they 
took? As to the firſt it is not difputed,” but that both children took 
by way of deſcription of his iſſue: they would be jointenants; and 
one dying, the eſtate ſurvwed to the other; the ground of which is, 
chat this is not an eſtate of freehold and inheritance ; conſequently 
could not be limited to John Williams for life, and then to his iſſue 
ſo as to unite with his own eſtate as an eſtate of inheritance; and 
_ therefore whoever takes by the word 7/ſue, takes as a pürchaſer, 
and conſequently it ſurvives to the child ſurvivin IN ſuppo- 
ſing it had been beirs of bis body, it would be the ſame in that re- 
ſpect, and according to the Duke 'of Graſton's caſe he would have 
power to diſpoſe of it. Then taking them as purchaſers, the next 
queſtion is, what eſtate they took; which depends of the. words 

of this deed ? It is inſiſted, that being limited to the as” ard no 
words of limitation added thereto, the iſſue muſt take as perſons de- 
ſcribed only, conſequently only the children of John Williams; and 
that they take as if named in the deed, and then only an eſtate for 
life according to Cook v. Cook and Wild's cafe ; and that it could go 
no farther in the caſe of an inheritance. In a deed it would be ſo 
in the caſe of an eſtate of inheritance; but the queſtion here is upon 
the nature of the eſtate, They appear to know the difference be- 
tween limiting it for life and in another manner ; what was the 
intent? Was it with an eye to an eſtate tail, as Lord Hal 
ſays? Was it, that none but the children ſhould take, and not 
the children of the children? I cannot ſay fo, and that it ſhould 
then go over to the executors. But it is ſaid, it muſt be ſo by 
conſtruction of the words and of law. I need not determine 
now, how it would be of an eſtate pour auter vie limited to 
one and his heirs; for that is not this caſe. Suppoſing the aſ- 
ſignment had been made to Fohn Williams, and all her eſtate, 
right, title, and intereſt to have and to hold to ohn Wilkams 
himſelf, and nothing more ſaid; would John Williams have 
had the whole eſtate and intereſt in the lands under this leaſe? I 
am of opinion, he would by ſuch aſſignment; and that the execu- 
tor of Elizabeth Elliot could never have claimed it againſt him; 
for here is an eſtate to her and her executors, &c. ſhe grants all 
her eſtate, Sc. in it: and yet her executor, who is a ſpecial occu- 
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galt of i ſuue in default of children, the whole will veſt in him 
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tion of the court 221 
Depoſition of co-defendant read, | 


here there was no material evi- 


vidence againſt him, and no decree. 
224 | 


Defendarit by "examining witneſſes, 


yet | 


has judged himſelf intereſted: 


the depoſitions may be read if there 
is colluſion with the plaintiff. 224 
Depoſitions in a croſs cauſe, read on |. 
the account, Og the bill was 
diſmiſſed. 


uns Evivetice, wticnets, - 
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's Fl 


312 


if to credit only, may 
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e may be publiſhed. / 


450 | 


| 


2 


ee 
ne wo) Man ma | 
Depofitions de. bene ele publi iſhed, 


ami in chief, depoſitions ds ber 


6 
Depofitions de bene efſe, ee «A 
neſſes are dead, and no opportu- 
nity to examine in chief, though 
- after great length of time, Pub- 

| liſhed: but wichout rr 
exception at the hearing. 
Iſſae was never joined; and — 4 
wequieſced as well as plain- 
IT in not the Ping to diſmiſs. 
na non, ä 


a * 


Denn 4 

'Doviſe of real and * to the 
firſt ſon of A. when he ſhall at- 
tain twe the profits of 
the perſonal accumulate. As to 
the real it is a good executory de- 
viſe; but the meſne profits deſcend 
to the heir at law. 521 
Deviſe of all my eſtate at A. is not 
ſo local as not to comprehend the 
intereſt in the thing as well as the 
lands. 614 
See Furniture, Satisfaction, Neſiduary Ee⸗ 
que), Ted znterelt, Mozds, r 
ger C Ch! ldzen, 


CE V * 3 N 
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Devile fo2 the Payment of Debts. 


Deviſe that all debts ſhould be fit 
paid and fatished'; cuſtomary 
lands ſurrendered in truſt forſe- 
veral, and for the uſe of ſuch 
as teſtator ſhould appoint, and de- 
vided in diſtinct from the 
reſt, are ſubject to debts ; the firſt 


diſpoſition running over all. 27 
- The 


A ade * obe 


—— 
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The moſt libetaliconſerRion of wills 
is to be made for creditors. 


_ 7; 7; Er wy 4s Page 2 
Avg by the will of the Ack 
real eſtate, in aid of the perſonal, 
dor debts and legacies, is not re- 
ſtrained by ſabſequent deviſe of a 
particular part for that intent, 
| Without e. words for that | 


purpoſe. „ 142415800 
L alder coremants for enjoyment, 
and deviſes an tr t to pay debts ; 
leſſee evicted. recovers againſt ex- 


cecutors, and affigns the judgment: 

it is a debt by ſpecialty, and the 
aſſignee is intitled to intereſt. 588 
On a ge neral charge by will to pay 
"debts, ſimple coltra debts, carry 
not interelt. © 588 
Deviſe in truſt to pay debts is out of 

the ſtatute of fraudulent deviſes. 


Truſteesto to pay debts may fairly raiſe 
by ſale, on mortgage, without 
'64 nne for a decree, 590 


See Legacy. 


„ 


Diſcovery. 
Plaintiff is intitled to the diſcovery 
of fats material to the merits, 


for want or in aid of proof, or to 
ſubſtantiate his — 492 


Diſtrels. 
Diſtreſs, its nature and effects 294 
Diſtreſs, no ſatisfaction. 295 


Where an inkeeper acquires a pro- 
1 a diſtreſs. id 


See Pyerogative. 


Diſtribution. 


Engliſh ſubje& reſiding and dying 
I Vo L. II. 


P 
4 


590 


* 


Principal; Natters 


here, and edritifivation 7555 
with debts; or choſe in actianm due in 
Scatland;; they are diſtributable as 

2 nf of his nn eſtate. 

Page 35 

80 if 5 in che Grad countries. 35 

Aunt of; inteſtate, where no brother 
or || faſter, takes equally with ne- 
phew and nieces, dae the ſtatute 
of diſtribution, PE equally in 
the third degree. 213 

On the ſtatute of diftribution, the 
rule of degrees of blood, is taken 
from the Ari law. 314 

Grandmother takes before the aunt, 
being in the ſecond degree; great 
grand-mother equally with the 
aunt in the third degree. 215 

Where there is no brother or ſiſter 
of the inteſtate. nephews take per 
capita; otherwiſe per firpes. 215 

Near relations in a will, are ſuch as 
are within the ſtatute of diſtribu- 
tion. 527 
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See Power. 


Donatio Mortis Cauſe. 


Delivery is neceſſary to donation 
mortis cauſa; and the delivery of 
receipts for South Sea annuities is 
not ſufficient, though ſtrong evi- 
dence of the intent. . 431 


N 


| The nature of a donation mortis 


cauſa. 439 


Dower. 
See Topyhold, Legacies. 


Election. 
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anothery; depends on 


circumſtances. 


Eſtate Call. 


To. ſhebe z ouſtomary eftate tail, it is 
X58 Mew remainders over, 
tjoytrient, ſo as 


a fea apbb een ditiehil. 


nece 
on long 


F ho. © Spe by will 
,>Udeives' her 
| exe profits 


cc 


rates 


leave any t 
if 1 ſhould 5 
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ſuch, the ſai 


making him 


0 


ths OW and. YED 


tion on her dying 
living at her death, 
dying without iſſtié. 


Suibne td 12 oba 
02 


_ 78. K 6 1 
hy 10e N 


5 _ 


by im nplicati 8 ON 
deviſe to the heir aber 3 of 


5 an © ate tail, not fee ſimple, 
the remainder to J. H. is good; 
not a contingent executory limita- 


che Primal B 
e ns Wes ſo + the 


Hog. 
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ecurity. 


20d! 260. Dn 548 
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tie intent by 
35 280 


exclude. 
21 of "601 1 


urſuant to a 
uſban 


ſaid eſ- 
IT Hhould 


Bia 


heir in default | 


of TIA and after the death of 5 
The children 


without ifſue 
15 t a a general 


oy lake 


_— ' defendant, as 4 


be is not inttteted,), 


60 all | Say 
und revenues of * 
witates of H. and B. for life; 
% and after his death m 
Maren, 


ſurvive. me; but 


eave no ſuch child 
or children, nor the iſſue of 


287 to J. H. 


noiftovp Ing 92725 . nee 107 
ne cannot mak bvIdence for Hic. 
feine uam 029% V1 þgcy, 
 Shop-books in teſtator's hand, no 
2 etasbast>h=02-40 52115 43 
oe by ſervantsallowel'a tet their 
Heath. | ib. 5 55 
:man's own entry in A bock of 40. 
nts, is allowed as evidence on 
in Juiry boy the Maſter, here 
ers, Mt "Are t ot ga 
not as' evidence of the demand, 
but as a claim in his life. 54 


tters or boo agent or 90 
if dead, 4110 4. | 
egos 4 


! 


here the rale of lawiand 

1 to. ee 48; therſamegoiand 
1 where they differ. 222 

Atlaw a plaintiff cannot examine a 
Plintiff in equity 
may, if there is no —_ c — 


dence againſt that defendant, 


;\ Decree where. the preſent At 
and defendants Ace 2 "parties, 4 read 
axevidence/though ni or end Wie. 

| OV 8 
So of depoſitions i in that c uſe, 5 
the bill and deere was for the 
performance of truſts fetelin 800 
rights-of {ut}, 7/1159 070 e 
On the loſs of a deed, "the ke? rule 
of evidence 1 is admitted Hers wi at 
The loſs can obly' be made oil Uo 
circumſtances, the deſtruction f a, a 
deed by affidavit: ; 
Where a cauſe ſands over to m 


bY 


- of 


8 
or add new defendants, and on W 


ment publication is 9 Gen, 
it ſeems that all the parti 5 may, / 


. 


enter into a new examination z 3 


and that a new examination 'of 
defendant to thie ori 5 00 


| be-read au dnothe 
|; 40101 
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You cannot by a croſs-bill avifiion | 
what is admitted by:anſwer's- but 


grove . to amend anſwer! 


{21015149} ft Page 7 Lg 
59 : of co-defendant 7 


en intereſtod, not , 
16 
if ooly, as, attorney and truſtee, it 
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goes to. his credit only. 629 


Ses Bbntds, * of Chancery, Defeu 
. 52 vanr;Dept bicioits, e W 


bnemob ff 10, obe 
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At: inventory is fot conch 2 Y n 
| & TD 5 585 o,circu 
ſtafices. Page 194 
Legatee paid, voluntari ily. "a, executor 

1 87 GH liged to refund to the reſt, 
unleſs ceytor becomes jnlolyent. 


11111 194 
Each ecectitor has the intire con- 


troul of teſtator's tſonal eſtate ; 
may releaſe, LN transfer with- 
out the other. 80 of one admi- 
niſtrator, though formerly queſ- 


12 t TITAN N #2& 1800 | tioned.” 8 10 15 212 265 
A \Excepel One executor may apply in atisfac- 

Fro bens, bob 1 | tion of his own demand, if, Fi. [ 
Exceptions muſt be Wunde i on ob- 1 out fraud. SMS --f, 3 Wt 

eons; ſave to the 5 varied. See Account, Aﬀets, an gnee, ae. 20 

sss . 389 | | tisfanien. 

8 Aim z nns F017 544 93 

$ ankruptcy, 1 
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be rin K Exche quer Auer 298 
5912229117 
Where, the party 7 ied, the new writ | 
DL FLIES? + 4 
not there. 


8 : "9 
15{{v 77 Of +4 11 2 


51 101 2 Executos. 


boese Met, a ſpecific aud refilae: 
legatee, dies, 1 in teſtator's life: 

it des not to next of kin, but 
lapſes t to the other executor, ha- 
ving no legacy, but areal eſtate i in 


fee deviſed to his wife. 166 


Executor 2 as ſuch, takes what is not 
given AWAY, unleſs. a ann in- 


Exhibits; 19 2 


Exhibits found forged. cannot after- 

ward be ſaid to be immaterial;' nor 
will the court go into other evi- 

dence, the verdiet being deciſwe. 


To 119590 579 1 


| Exhibits viva voce cannot be read, 


where there is a right to croſs eka 
mine. 1 3 i ; 4} 1479 
21 19113 bias 


Expoſition of. _ 275 he 
See "Wozds,',| 10 11 - 
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enten . 65 77 * 


41117 
4 


ny  ſhewn. . 1 5 | 160 Penn of an. extent. unt 4 
0 85 ro Ang. fe 14d 206: | preferred. . 5 5 488 ar / 
wan to, executors to ſell and'b Ha. "on oboe 1 
| 179 — DITTRS MOD — vi * 
11017 ( 5 390 (14333 
rad Wy exhibiting an inven- 5 oh 10d 15 , 201447 


paid all legacies but one ; 
= of aſſets for that, 194 


having without diffi- 


Fadazs- 1401 121 i've. waigh 


Factor « or 3 pretending 


to 
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ATA BLE of the Principal Matters. 


es COL 


TTY as directed, charged as 

the inſurer: not ſo of an agent 

| employed by him. Page 239 

Factor to whom 

. has a legal property or power, and 
may fol. 

aa general creditor ; but if . 

2 he has a lien on them, 

or upon ae taken for theth. 


8 
range , Dyer: 8 


Fee Sinpte. 


A fee Eg may Have a double af- 
pect, and not be a remainder | 


monnted on a fee, . 613 


„ 


| Feme Covert. 


Wife muſt caſas or elect in court. 
BT | IF abroad, perſons muſt be.impow- 

.ercd..to examine her ſeparncy | 
doe thereto. | 60 


\ Wall by a feme overt good, "with the 


, aſſent of her huſband. . ,, 75 
Fe eme covert may execute a, power. 
191 


A writing i in the nature of a will by 
a feme covert under a power, is not 
un proper will, and the appointees 
take under the power coupled with 
728 the writing. 612 
vet it has the effect of a will to three 
intents; the words have the ſame 
liberal conſtraction ; it is ambu- 


latory v until teſtator 8 death, whom | 


appointee muſt ſurvive, and can 
take * from teſtator's death. 
1b. 


see Annuity, Zaron a and Feme, Copyhold, 

Cub om of London, Eſtates Tail, Lap- 
fed Legacy, 3 Pin- Foney, 
2 * zochein amy. 


and gh principal is only | 


goods are confighied, | 


* 


| 


See Court or chat 


"ug 


Fi ine by Neem i in beende and 
non claim thereon, the legal eſtate 
being in truſtee, barred not an e- 
quitable eharge under the deed of 
truſt, thoug zh after great length of 
time. Page 456 
Fine by tenaftt at will: is void; no 
_ difſeifin. , wh 
Otherwiſe of fodffment © on livery. i 
Non claim on a void fine of no 
_efftet. 482 
On fine by tenant for life, reverſioner 
need not enter until five years af- 
ter his death. ib. 
Whete 2 fine is no bar in equity, 
though a bar in law. 
Mortgagee is not barred by a fine by 


mortgagor in poſſeffion. ib. 


11 1 $1518 


dae Courts. 


Cemmiſſion gräntel to examine at 
Paris, as to the extent of juriſ- 
diction of a court erected there, 


and the nature and effect of the 
ſentence and proceedings: but 
not as to the 1 conititution 
of it. 550 


F oidery. 
See Uſury, 


; Frauds. = 
Diſtinction between actual and 2 
ſumed fraud: ws latter left 
law. vs 2 
Four ſpecies of fraud,” "155 
See Convepnnces, * bac 
Fur 
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—_ e wu 
Lig 
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T3 To 
7 9197 of the nd = tenant 
aa TP „. in tail. Page 121 
China . pals urniture, unleſs ¶Hpery thing elſe at my louſe, means of 
\. n Jevale 4 a  ſhopkeeper. the fame kind, proper to go with 
lit hg 4 a8 Page 430 | the houſe as heir-tooms, VIZ. fix- | 
25 "i p tures and ornaments. 279 - 
— As occaſions ſpall require, will take in 1 
rag | proviſions for man and horſe there. Y 


eel | | 280 þ 
* Guardianſhip. 1 1 | b 


b oma E. 
bag deviſe of uardianſhip, Wan evi- Homag 


nce of the father's intent as to Homage is not knight- ſervice, where 


''/ education, admitted. 56 any other is reſerved. 351 
Guardian ſettling accounts as ſoon 


ds the infant came of age, and re- | Eh 9A 
7 * raining a gratuity; it was ſet aſide. |  Poſpitals, 
259 | 
f chere is no teſtamentary guardian | See Charity, 
or mother, an infant having foc- | 
Lage land, may chuſe a guardian nnn INE 
at twelve, if a female; at four- £ 
teen if a male: and is frequ ently 
done on circuit if no frequently J viotcy. 


objection. 375 
| A Sab denied en 0 the 
See Annuity, Walle. | party was of a very weak under- 
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* kraſture. Ul 
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Mm 8 . | | ſtanding. 407 
Wann — — | Finding perſons idiots for o many 
r 3s years, is good. 498 
( Y YI43206 574 Heir 

Inceſt, 4 


Where an heir i is not put to election. | 8 6 
1 14 | Inceft is conuſable in the Eccleſiaſ- 
Heir general or by cuſtom, not diſ-, tical court, as to legality of mar- 


inherited by implication. 16 5 riage and puniſhment. N my 
An heir muſt recover at law againſt | Tt 
deviſee. | 362 } 
The heir need nat be party to a bill | | Indlaäment. | 
by deviſe to redeem. . 431 +32] | 
; TN See Demurrer. 8 


See Bonds, Debts, Receiver, 


Inkants. 


. * 


Heir Looms. 
| Infant's inheritance. not bound 4 


Books are not heir-looms, but the the act of the court. 1 | 


N 


A A 1 Tap LE of th e 


Fringinal Marters, 
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LEO INE 
rr 


Infants may be bound if conuſant of 
their right: as where tenant in 
tail aged nineteen, ingroſſes a 
mortgage of the eſtate. Page 212 

On a queſtion with whom an infant 

a mould reſide, the infant's inclina- 
tion is of weight, where there is 
no imputation. 374 

This court may give extra- judicial 
directions for an infant: or on a 
ſtranger's application and under- 
taking to pay coſts. 484 


See Guardianſhip, Pꝛochein Amy, Truſtee. 
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Information, 


bse * 


Injundtion. | 


Injunction on praying time to anſwer, 
if diſſolved on the merits, a new 
one cannot be applied for of courſe, 
on an amended or ſupplemental 
—_ i 
Irregularity in obtaining an injunc- 
tion, not waved by applying for 
time to anſwer. 20 
Perpetual injunction on decree for the 
performance of truſts. go 
After appearance, no ſpecial injunc- 
tion can be moved without notice. 
| 112 
| Imunchon to o eeck a nuſance, de- 
ie 193 
Injunction until hearing, to action 
by e againſt his aſſignees. 
26 
e building, * be 
on ſtöpp g 1 lights by pre- 
ſeription, or on agreement. 452 
Injunction not granted before anſwer 
in a ſpecial caſe on a particular 
right : otherwiſe j in a plain caſe of 


I nj junction to 
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— * 32K ramps „ —  — 
OE — ad 
Oey ˙ „% — 2 died 


A bill by a pain peip a 
injunction eing ionic 
cannot bring ana 
.fame equity : unleſs for colluſion. 


Page 630 
See Demurrer, ürbet Fett Cu? oms. 
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. reel 


01 bag! 
rae EY my 
intereſt if generally” decteed, is to 


be conſtrued legal: but ſtill by 
the nature of the fund, and if 
out of land or money, is C N * 
dered as land and reduced t 0 4 fer 
wh? 535957501 07 0902 Cone 239 
Truſt ' term by "Hee for debts and 
legacies; ünple nas” To 
aeg, be g hr wh gd 
wiſe if ud deed in nn of 4 


T5 201 5. 
. 1050 3 
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Rn bu: 15 1 
Deviſe of arrears of judge Arrears 
of annuity paſs. 430 


Intereſt is not commonly WO 
under general directions, unleſs af- 


ter trial at law. 2 1.479 
Intereſt from what time; when + M 

became a duty it was er 
287 


Intereſt ordered from a year after te- 
tator's death: if ſpecific, from the 
death. | 56 3 «| 


See e Annuity, gppoꝛtionment, Fonds, Cof's, 
De viſe foz }Þ- ayment of Debts, INE 


dae, Potions, 


waſte or nuſance, 453 
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Fiege 
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" File. 32 


See Tenants in common, 
| 3411 
Jointure. 


Jointreſs muſt produce the deed to 
the heir, confirming her jointure. | 
Page «50 | 

Power to huſband to make a jointure 


not exceeding the clear yearly va- 


"lue of 100/. for evefy 1000/. por- 
tion: part of the portion is limi- 
ted, the intereſt to. the huſband 
F life, then to increaſe the for- 
tunes of younger children; if 
} E 
none then to the ſurvivor of the 
"huſband « or wife: this conſidered 
485 eceived by him, as ſettled fair- 
1 for the family, and for his be- 
and within the intent of 
500 
als he time of ma- 
and not during 
its continuance; which would 
make theſe . fluctuating, 76. 


os means free from charges uſu- 


3 25 and by courſe of the coun- 

175 borne by the tenant; but ſub- 
ject to land- tax, and thoſe borne 
by the landlord. „ 11-3801 
Joiatiire not varied from alteration 
of the land-tax. 


ance of a power, made up in equi- 
ty, 50 
Intereſt i is not allowed for arrears of 
Azointure, unleſs a ſpecial caſe is 
made. * | 602 


On an offer to conſe; a jointure, a 


21 2 


1 | 
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allowed between buyer and 


502 
Deficiency of a jointure in purſu- | 
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Widow is not e to Auster 
by "ms anſwer until the act is done. 
Fage 662 


N 


0 


See Court Erklelanital. Settkements 
wth Aktet Farriage, 


Tſſue. 


Dying without iſſue as to Perttpat 
eſtate, is conſtrued in the vulgar 
ſenſe, to fee the limitation 
over. 183 

Iſſue, creditors of tellatof Under marri- 
age articles, cannot puſue in equi- 
ty as ſpecific aſſets, the und aſſign- 
ed by executor to a creditor of his 
own for valuable conſideration, 
without fraud, and where no lien. 

269 


Jurisdiction. 


Plea to the juriſdiction of a general 
court, muſt ſhew where it is; not 
ſo of an inferior court. 1357 
Plea to juriſdiction is over-ruled, in | 
toto, as a demurrer covering too 


much. ys 


Kindzed, Degrees of. 
See Diffribution. = 


Leaſes, and Covenants therein. 


Leaſe for years by deed in truſt, for * 
huſband and wife, and on the 
death of ſurvivor, the truſtees, to 
aſſign to the eldeſt ſon ; for want 
of iſſue of ſuch ſon to aſſign to 


8 the temainder to the daughters is 


I See r e 


1 in 


Mongy 


Pecuniary legatees abate ; in propor- 


ment: but it may be otherwiſe on 


Legacy of 400“. Eaſt India bonds: 


Was 


172 


it to be paid, and gives a legacy 


Ser annuity, Contingent Legacy, 


| quantity, and ſupplied out of the 
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COD 


7 22 


* * he TIN on or Alle of | 
ſon ĩs alive at the death of ſurvivor, | 


od; the whole not veſted 1 in a 
40 who had been born but died 
in the life of the mother. Page 
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Lege: and Legaten. 


th ex eſſed, 
not to rc Im 3 33 
ey to next of kin, as well 
ag eWeutors, prevents them not 
from claiming the reſidue; though 


ſuch legacy Vas but one ſhilling. 
102 


tion, natwithſtanding a direction 
in the firſt place on time of pay- 


A Hrovg intent, or if it is a pur- 
haſe of dower, and the wife is | 
Neck to her dower. 420 


| only one found at teſtator's death: 
this is not a ſpecific legacy, but of 


.,yfelidue. 562 
in his will recites the amount of 


A debt-due from him, and orders 


to the creditor, who may claim 
that a0 alſo diſpute the calcula- 
tion of the debt by the teſtator, 


whoſe intent was ob pay the whole | 
017. 


and give the legacy beſide. 


0 
tozs, Eretutoza, Refduary "Bequet, bi 
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f 
Legacy Lapſe. | 

Deniſe of 30,0001. to his wite for 
* 


| 


life, and 
ted among hi 
_ deed, will, | 
nature of a "wil ſhould appoint - 
not veſted in children dying in her 
"life, ſhe appointing by will tho' 
a feme covert at the time. Page 61 


Tear gives his perſonal eſtate in 


fifths, and appoints A. heir to 
Whatever part of his eſtate thould 
be unappropriated by his will: one 
of the five was dead at the making 
of the will. It goes to A. Re- 
ſiduary clauſes take in every thing 
not mentioned or not effectually 
given. 285 
Difference as 0 real and perſonal 

eſtate. 286 


See Codicil, Erecutozs. 
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Kaen veſted. 3 


ef 


121 


Limitation over, favoured. 
Limitations deveſt to anſwer occa- 


ſions and intent. 208 
Expreſs eſtate limitation not enlarged 
by implication. *-4230 
Deviſe of real and perſonal, in truſt 
for A. for life, afterward to 
B. for life, and afterward for 
the heirs of his body ; afterward 
for the other ſons of A. ſucceſſive- 
ly in tail, taking the -teſtator's 
name; then for the daughters in 
tail, and for want of ſuch iſſue to 
convey to C. in fee. B. is intitled 
to a conveyance in tail of the real, 
and to the abſolute property of 


the perſonal. The 3 being 
af 


* „ 


8. 


—A Town | of-cbe Principal Matter 


the legal opera- 
cannot be taken 
away: to the perſonal it 
_ veſts abſolutely by this limitation, 
whether ſo intended or not. Page 
646 
A leaſe for three lives to A. her ex- 
ecutors, &c.. A. afligns all right 
to the uſe of B. for life, and af- 
| ceryard to his iſſue; and for want 
of ſuch iſſue, to the uſe of A. her 
executors, c. The whole veſts 
In B. and iſſue means children; 
and A. s executor who is a ſpecial 
een cannot claim againſt it. 
vi p01 1 


See zue. 
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Lunatic. 


A ſum deviſed to be laid out in lands 
| in Englund in truſt for A. remain- | 
ders over, is by act of parliament 
ſecured on A. s eſtate in Scotland 

during his minority. A. attains 
his age, and becomes lunatic : it 


— 


may be called in and laid out pur- 


ſuant to the truſt. It is to be con- 
 » fidered as an eſtate in England, 
and a proportion to be ſettled for 
his maintenance and debts, be- 
+. tween his eſtates in England and 
Scotland. Another ſum in the Ex- 
+, chequer in England, ariſing from 
the {ale of heritable juriſdiction in 
Scotland, conſidered as real eſtate 
in Scotland. . . 381 
Commiſſion iſſued to enquire of the 
en of one beyond ſea, direc- 
ted where the manſion and great 


ö 


0 


S. as 


part of the eſtate lay. 401 
Commiſſioners and jury have a right 
to inſpect the perſon. 405 


120 Vol. II. 


Cote decreed if not produced. 10. 1 


Ls - a es 


The common form of theſe orders 
not of neceſſity to be obſerved in 
all caſes. Page 405 


The old was by writs to eſcheator 


or ſheriff, the modern is by com- 
miſſion. 5 
The bond delivered up, and leſs ſe- 
curity given on circumſtances. 
6 
The ſecurity chigen on 191 
greater; but this not encouraged, 
as if he recovers, he may have no 
remedy on a concealment, 674 


See Idiotty. b 


Pan, Ille ok. 


The iſle of Man is by a br act of 


parliament made unalienable a- 


gainſt heirs general on failure of 


iſſue male. 0 2 
Statutes of wills, and de donis do not 
extend thereto. 338 


The ifle of Man is part of the crown, 
not the realm of England; being 
grantable under the Great Seal. 

0 

The laws of England extend — 
thereto unleſs named: it is not 
alienable without licence, unleſs 
for chattel intereſt. 0 


Mandamus. 
Mandamus is not a writ remedial: 
the court of King's Bench has a 
great latitude therein. 398 


See Demurrer, 
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Marriage articles are not decreed 5 in 
ſtrict ſettlement where by a dif- 
ference in the perming, the par- 
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ties intended to leave part in the 


- father's your IF 58 
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-*Kecttor for the remainder of the 
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Modus of 94. fir acre mitt hk, 
except when ſown with corn or 
Planted with 12 not determined 
without trial. W 1555 
Modus to bind müree br in 
"eſtabliſhed on proof, and ce 
mmer right. 1 931 12411 > SY 3 
Modus too rank; tod hi: TRE 
near the value of the tit he, not 
allowed: but there i is 4 gehe 
os for 1 land o a pa Nfg 
| uct. | „ „ i JOW 
The former pradtics in 1 c 12 of 
Exchequer, 'of directing alf if 
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an iſſue 
as to a modus firſt, i is no fie 
but not in n every caſe. ob . 
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- *Boxtgages. 
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If aber to a eren de is 7 
away, and not executed as inten- 


ded; it is not within the ſtatute 
of frauds. 225 


referred to law, as it muſt finally 
come round again. 266 
Mortgage of ſhips at ſea. 272 
Equity of redemption will follow 
the cuſtom as to the legal eſtate 
in deſcent, whether it be the ge- 
neral law of the land, or the law 
of the place. * 304 
| Whether there can de an eſcheat of 
equity of redemption or truſt, not 
yet determined. | ib. 
Tf ſtrict tender is not made by mört⸗ 
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* 


gagor, intereſt is not ſtopped. 372 
| Deed 
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Dead of a ent of lands in 
W a, power in 
a former, poſt 22 to a mort 
gage ſubſequent to, but regiſtered 
before it. Page 413 
lortgagee may protect himſelf from 
"dilcovering his title deed if he 
denies notice. 


| 450 
Gut ſpecial charges are to be denied 


: 171 9 0 44 


as Well as notice in general. #. | 
incumbrancer may, pendente 


or, 0 


15 


10 ke 


4 in the firſt, and gain a 
reference to a ſecond, by tacking 


9 ter a decree, and direction 
10 Jet tle the priorities; for that 
2 open a door to colluſion 
etween ereditors. . 571 
4 ee. in poſſeſſion becoming infol- 
15 nt mortgagee may ſay the land 
0 Het its burden, and is not 

Fedted : otherwiſe as to the 


owner of the, equity of redemp- 


tion ; who is not however put to 
eco n. by a legacy received by 

faid truſtee and never paid to 
him. 603 


A prior mortgages; may tack a ſub- 
er en 3 not e contra. 


A 181 | 662 
Intereſt ona mortgage i is not ſtopped, 
but on proper tender, and notice. 


1 


678 


Not upon propoſals to deduct upon 
an open account on the other 
. ide. 16. 

Mortgagee may bring an ejectment 

and forecloſe. ib. 
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G "to E. for life and. no a ater, 
a the name of R. and to ſuch 
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e fitlt to the thifd: but not + | 


| New trial is granted 
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ſon as he ſhould have, Nn the 
name; for default of ſuch iſſue 
"OE +55 ah eſtate” tall male in H. 


"Page 225 
has 1 Ertel. 


upon new evi- 
dence, where the ee of 
the court was not ſatisfied, _al- 
though the judge certified in fa- 
vour of the verdict, and where it 
would not be granted in a court 
of law, which is ſtricter and will 
not grant it to introduce new, or 
anſwers to, evidence. 33 
New trials are of modern introduc- 
tion, and to avoid difficulties in 
attaint. ib. 
They are granted ke i in caſes of in- 
heritance or of value, or where 
the court was not ſatisfied, parti- 
cularly on wer ib. 
EIA 


Notice to an agent placing out mo- 
ney on a mortgage, of a prior 
judgment, ſhall affect the em- 
ployer. 370 

No conſtructive notice from title 
deeds, &c. to be laid before a 
counſel or attorney, or any thing 
that could not be ſuppoſed to 
make an impreſſion on the me- 
mory.- 1b. 

A ſecond mortgagee with notice of 
a former, but without notice of 
a truſt charge antecedent to both, 
of which the firſt mortgagee had 
notice, muſt take ſubject to that 
demand. +04 


See Bankruptey. 
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|-- truſt; money is laid out in trade, 


Order on petition not diſcharged. on has an option. Page 630 
3 
ee 3 unleſs S OX N 1 1 13 8 1 W * * . , FAST: > £7 
E | r 0 . ere {£20 ay £ 
$3130, p TOs 17 — 4; [ — — | Perpetaſty. 89%} 
{ iet oght- gas 1 * yn IKE. ©23 25 ET 7 Wu} 28915 
e r ere N aſſets are not "to bee given 
+0 wat; ol pl to heirs of the 
; £0 YEW'T 38 [4a BY, Pa. thy ANN body; 
iat ne ef * An e remainder over is void. 
N ik 19061017 f 18 enen 8 1 21 #77 
1 1.9046 & 4541S oO} £5 
ns | 
1 8.5 eee, 7 TY - Is T5 4: "31 Petty Cuttoms," 2 
Tok bois! tk E646 H 
No: oatiphertillia allowed where the OED? 
hben d dies indebted';-but che — tay trial in a&tions ty 


Was will let the wife i in on other 


funds, if any. ? @ N 
- $21 e enn in ar 33.0304 10 
dad 1 Parol Evidence, _ - 
ad Liz sur dit 


Parg1 evidence "i is allowed ute a 
Hard agreement, or where 3 in part 
executed. 299 
Parol evidence on one - fide, may be 
called for by the other. 331 
So at lam, though to prove matter 
in writing. 3 


On mercantile contracts, the evi- 


1 a of merchants is allowed. 
tb. 


Sce — Fonds, Guardianſhip, 
Wills. 
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F i% 4 5 * 4 * —_— 2 


| Wartnerthir. 


Articles of artnerſhip in trade 
ſubſiſt not for the benefit of ex- 


. ecutors, unleſs ſo provided. 33 


One partner, notwithſtanding at em- 
Potary diſorder, conſidered as part- 
W 35 

Judgment in action againſt a ſurvi- 
ving partner, remains a partner- 


* ſhip debt ſtill. ; 265 |. 
On decreeing performance of agree- 


ment to let into a trade, an ac- 
count back of the profits will not 


d corporation for petty cuſtoms 
until anſwer, where defence ät 
law * ariſe out af the anſwer, 

ie B 11} $-+3%©20 


| Petty cid Lam tolls ; it 


ſeems they cannot be claimed by 
preſcription -eyen;by the crown: 
2 00 rune A org ou crown, 

8% (44 Fe 277 14621 
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Wife i is a oreditor only for one year's $ 
. arrear of pin- money. 5, 190 
So for her ſeparate eſtate received by 
huſband. 408, . 2 


Pleos. 


Plea of releaſe other than in the plea 
is ſet forth; on the ſubſtance 
will ſtand for an anſwer. 107 

Pleas containing exception of mat- 

ters after mentioned, over-ruled. 

108 

Defendant may plead to the diſco- 

very of the act cauſing forfeiture ; 

but not to the diſcovery of the 
eſtate, as whether he is tenant 


9 


for life or not. 68 
Length of time is proper for a plea, 
not for a demurrer. 109 
A 


_ 414 riages as it would ſubject to pu- 
1 niſhment for ĩnceſt in the Eccle- 
ſſiaſtical court thou 

was dead; allowed. Page 243 

Averments are proper to ſupport a 


plea. 245 


Pleas ſuggeſt 6 fact, which is to be 


proved. 24 
Traverſe to be material and iſſuable 
i 296 
Proper inducement to traverſe. ib. 
Plea to diſcover whether one from 
whom the defendant purchaſed 

was a papiſt, allowed. 389 
I no final order for forecloſure, it 
äs not a good plea. 450 
No ſecond dilatory allowed : but an- 
erer may inſiſt on what was 


wvvyer- ruled as a plea. 492 
dee Jurisdicion. 
Ti hart! 70 : 
Pogꝛtions. 
i 1 Nr 


Portions are not to be raiſed for the 
repreſentative of a child dying be- 
fore he wanted it. 209 


Portions by will are governed by 


rules from the Civil law or Eccle- 
ſiaſtical court; which are not ap- 
plicable to a deed. 202 
The conſtruction of portions is when 
the children want them. 263 
Portion given over on marriage 
without conſent : defendant not 

\ compelled to diſcover * 
265 


Truſt of ſettlement or articles after | 


marriage, to raiſe portions for 
daughters on failure of iſſue male, 
to whom the eſtate was limited in 
tail; decreed to be raiſed after the 
failure, notwithſtanding a general 
releaſe by a daughter, the ſettle- 
ment not being known. 305 
- "Portions decreed to be raiſed under 
a term in remainder, after an eſtate 
Vo I. II. 


gh one party] ' 


4 


without iſſue male before twenty- 
one, to raiſe portions 'for daugh- 
ters, Sc. A ſon attained twenty- 
one, but died in the father's life- 
time without iſſue male, the por- 
tions are not raiſeable. Page 331 
Portion on real eſtate carries intereſt 


though not mentioned. 487 


Power to father to raiſe for younger 
children not exceeding 3000 J. if 
no appointment the eſtate char- 
ged with 3000 /. for ſons at twen- 
ty-one, daughters at twenty-one 

or marriage. * 1626 
Nothing veſted in the father's life; 
and the repreſentative of one 
who attained twenty-one and be- 
came elder, but died in the fa- 
ther's life, not intitled to a ſhare. 

_ 27 

See Truſts fe) raiſing poztions, 


Poſthumous Child. 


The ſtatute of King Milliam preſerves 
the eſtate to a poſthumous child. 
230 


Power; and the Execution thereof, 


Power of revocation and to appoint 
new uſes ; expreſs revocation muſt 
be reſerved, or it is executed. 77 

Naked power is conſtrued ſtrictly; 
powers coupled with intereſt, li- 


berally. 79 


A power without revocation reſerved, 
once executed, not to be revo- 
ked and executed anew. 2211 

A power defectively executed, is 
good ſo far as warranted. 50 3 


See Feme Covert, Jointure, Mill. 
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General power of Welche re- 
cuted e ſets, though 
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ture, ta 


to a daughter. Page o 
Appointee under a power, muſt 

claim alſo according t to the nature 

of the inſtrument. 7 
Appointee takes|under the power, as 


If inſerted therein: but not ſo ag bo 


to take b relation from the cre- 


ation of the power, as in aſſign- 
ment on oon of bankrupt- | 


cy, ot in 1. a” and fale inrolled. 
10 a9 1 "þ f 780 
Veſting not fulptnded by power of 
appbintment. noe 9127.1 es 
A;;power:.to, another to appoint foc | 
younger children, if not executed 
tobe equally divided. 367 
In a power to appoint among chil- 

Aren, each muſt have à part, not 

illuſory, nor reverſionary: but a 


Y? 5 7 1 
113 


particular intereſt, as for life, may 


be given tõ one. 640 
But not to grandchildren; nor can 
a diſcretion be given to another to 
int. tb. 


ap | 
| Huh — that would be void, it 
would not devolve on the court, 


- which is only where the power is 
well created, but by accident can- 
not be executed, by the party. ib. 
Where given to thoſe not capable, 


Whole tb. 


It cannot” be given exempt from. the 
debts, of appointee. | 641. 
A.power may 1 good in part, and 
bad in part, and the exceſs only 


is void ; where the execution is | 


comp le 
tween 


* and the bounds, be- | | 


=" and Bs, exceſs, is Clear. 
644, 
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iſtreſs for rent a Moe: ord, ma 

"be Gized for the e he Ehe be 

fore the ſale. 288 
| The, King's | C is 


different en At of a, debt. 296 
Offices on tenures, if found 15 


the King, à n quifition ma 
be on the 23 ON TY nent 2 


nant. 10 10 54t. 
If found not alien, the King i is bar- 
| ; red:for ever i; 4 ods aud |; N 
At common, law the ſubject had pe 
tition of right; ; IF, ſtatute =. 


verſe, 543 
Where the King by neten 
maintain his title, or traverſe that 


of defendant. 545 
See Allens, . in- ion * Cu⸗ 
; ſtams. 
Pꝛeſentatian to a. Benefice. 


Preſentation to a church, or nomi- 
nation to a perpetual curacy, may 
be by parol.” | 189 


Pyſvateers.... 14 er e 
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managers after. a ture 
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the reſt moſt be parties. Page 3 12 
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their principals. . 3134 
e ent of a failor's ſhare of 


nige money at great undervalue 
bet alide for fraud; but to ſtand 
as ſecurity for what was really ad- 
anced: and a ſecond aſſignee 


918855 in the ſame place as the firſt. 
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The bill for a wife's Te weigh eſtate : 


is to be brought by her procbein 
but where with her huſband, 
ment is ordered to truſtee for 


452 
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Prochoin any i 
Werte ne s bill. 


Doch 
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Promiſſory 
ved, de 


note fraudulently contri- 
ited with the regiſter, 


without trial whether forged or |. 


not; and if not ſued on in a rea- | 


wa 


ſonable time; to be delivered up. 
445 
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Agents muſt ſue in the names off 


517 | 
heirs. | 


is allowed coſts on diſ- | 
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Providen by a brother for ſiſters un- [ 
provided for, on their marriage 


- Pblication allele 
No motion of covtſe Ao t. to en- 


large time for publication on a 
croſs. bill, after the original © 
A UL ci: 51> 3 336 


Pitthate: | * 


The curchils of a tos not 

ſet aſide for undervalue after the 
event, there being no fraud. 422 
Purchaſer from tenant in tail, with 
notice of agreement by him to 
renew a leaſe, which the father 
tenant for life had covenanted to 
renew; is bound to renew. 498 
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Receiver. 


A receiver is not to be appointed 
by an heir-at law, to turn devi- 
ſee out of poſſeſſion. 360 


Sureties for a receiver not diſchar- 


ged at their requeſt. 401 
Application ſhould be made for the 
owner to deliver poſſeſſion to re- 
ceiver; who cannot diſtrain. ib. 


Regiſter Ack. 
Ses Portgage. 


Remainders. 


Tenant for life- remainder to his 
ſons in tail, remainder to his ne- 
phe - 


| png 2 in the 
diately on his agreeing to / 


his uncle's ap ointee to receive 


tlle rents for” long as the ne- 
phew enjoyed in his life. The 
uncle lived twelve years and be- 
ing in debt, appoints to his 

# daughter this intereſt, in -of © 


eneral aſſets for creditors. Page 8 
Remainder” of leaſe” for years, on a 
general dying without iffue, f is too 

remote. 5 12 
Otherwiſe,” if without fue living at 
be en i ib. 

etuity to be avoided. 156. 
50 fatlfer's taking as tepreſentative 
oA child Tying voung. ib. 
Devi to truſtees in fee; if B. at- 
* twenty-one or has iſſue to 


e 
6 - 


büt if B. dies before twenty-one, 
and'withotit iſſue, over: B. attains 

| entyrone, and dies without 
iſe: an eſtate tail veſted in B. 
at twenty- one or on having iſſue, 
and the limitation over is a re- 
mainder which takes place on the 
failure of iſſue of B. 243 
Double contingency in remainder 
after eſtate tail. „ 
Atmen deviſed is never con- 
ſtrued an executory limitation. ib, 
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Annual value how computed. 
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„ he attain twenty-one, means 
the profits to accumulate. 820 439 
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Satiofnition. 
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nal for life, is not a ſati n 
fora ſum do be laid out in lands 
in fee by articles. 37 
Remedy againſt ſeveral debtors, hut 
for one ſatisfaction. 115 
Houſes in London, not as farm- 


ue of perſonal. to 


by 


1 
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houſes, à ſatisfaction of a cove- 


276 
277 
Lands deviſed to a wife, not a ſatiſ- 

faction or performance of a cove- 
nant in marriage articles that lands 
ſettled on her were of ſuch va- 
lue; the intent being that ſhe 
ſhould have them over and above. 


409 


nant in accidents. 


ſumed performance of articles. 411 
A debtor deviſes a much larger le- 
gacy upon condition which by a 
ſubſequent deed it becomes im- 
poſſible to Perform; ; * 
__ [at 
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the will 


1. would not n 1 a ae 


tion, 48 it was for another purpoſe; 
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Settiements before Sarda, 


but being freed from the condi- On marriage articles goool. were : ſet 


tion by the deed, it is then a ſa- 


tlsfackion. Page 636 


It 18 4 1 rule AY a legacy lar- 
than, or equal to a debt, is a 


cConſtructive ſatisfaction: but any 
minute circumſtance is laid hold 
6f to. take it out of that; as it 
muſt be as certain as to the dura- 
tion, and commencement. ib. 
A legacy to an executor excludes him 
om the undiſpoſed ſurplus ; but 
not at the fame time a ſatisfac- 
tion for a debt. . 637 
The rule of conſtructive ſatisfaction 


is not carried ſo far as to anſwer a 


double purpoſe. ib, 
Scandal, 
Soil includes impertinence, 2 
# Contra. 


Nothing . is ſcandalous. 46. 

A bill may be referred for ſcandal at 

a time; for impertinence, not 
after anſwer or ſubmitting to an- 


Wes. e 
Referting an anſwer is diſcretionary 
in the court. ib. 


See Charity. 
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In ſettlements it is not proper to name 
b and every other fon. 492 
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. tled in truſt for huſband and wife 
for life, and for the eldeſt ſon, 
ſubject to raiſe and pay oO. for 


ſhould appoint; and for want of 
appointment at twenty-one; the 
intereſt for maintenance. The 
mother dies, only one younger 
ſon then, who dies two years old. 
The father cannot claim this 5000/, 
as his repreſentative, it not veſting. 
in the children. There are no 
words tor veſting, excepting thoſe 


one. Page 261 
Son not in being cannot take leſs 
than an eſtate tail. 503 


| In marriage articles, a limitation, to 


the firſt ſon, and to the firſt ſon 
of ſuch firſt ſon; is an eſtate tail 
to the firſt ſon. " 10. 


Settlements after Parriage. 


Settlement by a huſband on wife and 
children, on her agreeing with 
her friends privity, to part with 
her contingent intereſt, good a- 
gainſt his creditors. 16 

Huſband obliged to make further 
proviſion upon getting his wife's 
truſt eſtate. 17 

New ſettlement by a huſband, in 


if no fraud, nor inadequate, is 
good againſt his creditors. 18 
Settlement after marriage if a portion 
is paid, is equal to one before, and 
is on good conſideration. 308 
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145 to be paid, thou nothing i 18 
lekt fe for pecuniary; 00 if not ex- 
I I is gone. ee 623 
A deht ſpecifically bequeathed, 5 

erward voluntarily paid in, is 
no ademption of the legacy: if a 
8 22 payment, it may or 


may not be an ademption accor- 
lidg to circumſtances; ſor if a 


dered, it is no ademption. . 
If the payment is a mixed. act. by 
debtor and creditor, it is doubt- | 


ful. But if teſtator makes a ſub- 
ſequent diſpoſal of it to W | 


_ It is adeemed. 624 
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Particular reaſon is given, or if re- 
placed on the ſame fund or ſo or- 
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| Supplicavit, f 
Supplicavit or rule for ſurety of the 
peace, not diſcharged, unleſs on 
a falſity or contrivance, 578 


Tenants fn Commot. 0 


Tenants in- common may be of wad 
equal, but not of uncertain thares. 

Re" $1 

A father by a deed, grants Jands in 
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3 tenancy and tenancy in com- 

mon diſtinguiſhed. . 


What words make a tenancy in com- 
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mon in a will. 256 


Tenaney in common on the intent, 
Without the words equally &c. 258 
This court leans 142 ſurvivorſhip. 
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Parſon's receipts for tithes, are evi- 

dence for his ſucceſſor. 43 

Surrender of a leaſe of tithes and 

ng a new leaſe, after deviſe 

. With the + ay the tithes 
8 


not without, a; republication 


o the will. 4.18 
Rector is of common right intitled 


to tithe in kind. W 


Limitation of time ; Ke the tranſ- 
er of R. 1. to the Holy 
. 1b. 
Hops began in Queen Elizabeth's. 
time to be, propagated, but ex- 
iſhed before 1 in ſmall quantities. 
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See Modus. 


Toleration. 


Baptiſts are on the ſame footing as 
Quakers. | 117 278 
Charity to Jews not eſtabliſhed. ib. 
The act of toleration not calculated 
merely for the benefit of perſons 
then in being. 1 1b. 


See Annuity. 
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Land in Teland purchated with tit 


money, the perſonal eſtate ie 
charged. aft 

A truſt is to take effect according 0 
the whole intent, or not at Hy 

Truſts executed and executory. Fc 44 

On a bill to execute a truſt, the firſt. 
perſon intitled to the inheritance is 
a neceſſary party if in bein 

Infant relics bougat to big e in g FRO 
veyance within the ſtatute 0 7 
Anne. Ct 55 

But not where the infant has an 1 


tereſt, or is in doubt thereof, ub 


leſs on proper ſuit. PA 
The conſtruction in equity of truſts 
of real or perſonal, 1s according. 


11 


to the limitations of a legal eſtate ; 3 


unleſs there is a plain intent to the 
contrary. WEE 655 
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to receive and diſchar ge, veſted in 
each child as they came in gfe, and 
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tranſmiſſible though ſubject to be 


varied; and not to wait the veſtin g 
L untib the daughter's death. 
Deviſe of the uſe of perſonal to A. 


B. dies firſt; is tranſmiſſible. 119 
* tuſt term by a voluntary deed to a 


daughter for life, and immediate- 


y after her deceaſe to heirs of her 


dy for default of ſuch iſſue, 
+11 -toa grand · daughter, her executors, 
ec. The daughter died without 
ee living „but hadi a child who 
Axlied yo the. The whole veſted in 


* 5 at leaſt in her child; 
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trary: but a free ſchool founded 
wt by charter with proper powers muſt 
be regulated as by charter, not in 
this court, as where there is no 

charter. 327 
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for granting viſitatorial Mr. It 
may be divided. Page 328 

Veſtin the legal eſtate of a charity 

in the governors, excludes them 
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— they. are to receive * revenue, 
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| Voluntary conveyance, though no 
fraud, is void againſt ſubſequent 
purchaſe for valuable conſidera- 
tion; and alfo againſt creditors if 
0 at the time. But if to a 
child no fraud, is hiſt 
ſubſequent creditors, Ig 10 
Gift on condition not to matry with- 
out conſent, where good ; -where . 
© only in terrorem.\ 15 529 


See Pzoviſions fox Sifers; Uelted In⸗ 
Ne out . teren. £ 


4 _ Uſes. 


Deed. to uſes is not canſtrucd in 
greater latitude than common law 
_ conveyances, as to words of limi- 

mitation ; otherwiſe of weeds of 


| MOMRcation of the eſtate. - aaa iy 8 
| | See canbon. 
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Where N are Can or tot. 
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1 is uſury where the reward is for 
foi bearance. . 
Or device to evade the butt or 
colourable contin * ib. 


Not 
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Page 142 
dliſedyery of uſury 


ect a trial. 246 
On uſurious content, the peicitipal 


| 8 not loſt as well as the intereſt. 
Si 5 567 
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tiapdia or truſtee for infant Wein 
% a contingent eſtate, cannot cut 


'/tiraber on a ſuggeſtion that it will 
not improve, though growing a- 


eng underwood. 361 
Wills. 


The order of words in wills is not 
conſidered, if the intent is better 
.anſwered otherwiſe. 32 

| Exceptions to the rule of not claim- 
ing by one part of a will and in 

. . contradiction to another. 33 
A will to paſs lands by virtue of a 
power, muſt be executed accord- 
ing to the ſtatute of frauds. 76 
Parol evidence is admitted to explain 

2 will, where doubtful ; but not 
to contradict it. 1 75 
As on a legacy to the four children 
of B. and afterward another to 
the children of B. B. having then 


Though the court will not compel a| 
or forgery, it 
Will not create a A but di- 


| A father tenant for life and wo ſons, 


2161 


two children by the firſt huſband, 
Vor. II. 4 


mer ar. ie 


and 1 four by r it was ad- 
mitted to en chat the firſt lega- 
cy is reſtrained to the four laſt 
5 children, not fo of the other le- 
gacy. ; Page 216 
A will is to be conſidered as to the 
teſtament, conſiſting of all the 
parts including the codicil; and 


as to dr e the writing. 


e 

Thei intent a: teſtator is the rule of 
_ conſtruction ; if the words can be 
complied with: x 2248 

Words are tranſpoſed or ſupplied by 
the court, to comply with the in- 
tent. usw 15. 


article to charge with a ſum for 
younger children after the father's 
death, as he by will duly execu- 
ted ſhould direct: he directs by 
will with two witneſſes only; this 
is a good execution of the power, 
nothing paſſing from the father: 
otherwiſe if by the owner of the 
eſtate. 365 
It is not neceſſary. on tho ſtatute of 
frauds, that teſtator ſhould ſign in 
the preſence of witneſſes; ac- 
knowledging his hand to them is 
ſufficient, tho' at different. times. 
But one of the witneſſes. being 
beyond ſea, and no other proof as 
to him, there ſhould have been a 
commiſſion to examine him, and 
the ſame credit is not given to his 
hand-writing as if he was dead. 
454 
reſerve eſtates 
ray} of de- 
615 
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the Maſter being the * not 
ſo of a witneſs without a new or- 
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Extent of the word fate in a will. 
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conſtruction r to different 
matter. 616 
Words are eenſtrued according to 
the nature of the eſtate. 683 
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fake of the intent; by ſupplying 
the words if the wife ſhould die 
without Me. 194 
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